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THE  first  Edition  of  these  Reports  hav- 
ing been  some-time  out  of  print,  and 
various  parts  having  from  time  to  time 
been  published  without  our  sanction  or 
knowledge,  we  are  led  to  believe,  that  the 
present  Edition  will  be  acceptable  to  the 
Profession,  especially  as  it  contains  re- 
ferences to  the  decisions  subsequently  re- 
ported, in  addition  to  notes  of  a  few  ori- 
ginal cases. 
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BLYTH  v.  ELMHIRST.  1812f 

Th9  Master  op  the  Rolls,  Jbr  The  Lord 
Chancellor. 

A  BILL  having  been  filed  by  the  Plaintiffs,  as  Ven-  Reference  of 
dors,  against  the  Defendant,  as  Purchaser,  foi  a  Title  before 
specific  Performance,  the  Defendant  by  his  Answer,,  ad-  Decree  only, 
mitting  the  Agreement,  alledged  Laches  on  the  Part  of  where  the  Title 
the  Plaintiffs,  in  not  compleating  their  Contract  in  due  alone  is  dis- 
Time,  as  a  Ground  for  his  not  being  compelled  to  per-  puted :  refused 
form  it.     A  Motion  was  made  by  the  Plaintiff,  for  a  Re-  therefore, 

fereoce  to  the  Master,  to  look  into  the  Title.  where  the  Pur- 

chaser  on  other 

Sir  Samuel  Romilly,  and  Mr.  Home,  for  the  Defend-  0ro}Jf^  "" 

ant,  resisted  the  Motion,  as  unusual;  where  other  Mat- 

.  ance. 

ters    are  in  dispute,  besides  the  Validity  of  the  Title. 

The  Defendant  insisting  by  his  Auswer  upon  Laches,  the 

Plaintiffs  at  the  Hearing  may  be  entitled  to  no  Decree; 

and  the  Reference  therefore  is  premature. 

Mr.  Hart,  and  Mr.  Parker,  in  support  of  the  Motion,  j^] 

contended,  that  the  Application  was  sanctioned  by  recent 
Vol.  I.  B  Decisions 


CASES  IN  CHANCERY. 


1819. 
Blyth 

V. 

Elmhirst. 


Nov.  13. 


Decisions  of  the  Lord  CJiancellor;  and  desired  Time  to 
produce  Cases. 

The  Master  of  the  Rolls. 

I  certainly  must  have  Cases  produced;  for  the  Practice, 
if  there  be  any  such  Practice,  has  been  very  recently  in- 
troduced. I  have  always  understood,  that  the  only  Case, 
in  which  the  Court  would  make  such  an  Order,  is,  where 
the  Title  alone  is  in  Dispute  (1). 


The  Motion  having  stood  over,  that  Authorities  might 
be  produced,  was  this  Day  mentioned  before  .the  Lord 
Chancellor.  No  Instance  was  produced :  but  it  was  still 
insisted,  that  sifch  Orders  had  been  made ;  and  the  Re- 
ference could  do  no  Mischief. 

The  Lord  Chancellor. 
I  do  not  recollect  such  an  Instance :  but  1  take  the 
Rule  to  be  this.  Upon  a  Bill  for  the  specific  Perform- 
ance of  an  Agreement,  until  that  Practice,  upon  which 
this  Application  is  made,  was  introduced,  the  first  Issue 
to  be  determined  was,  whether  the  Agreement  is  to  be 
performed,  or  not ;  and  accordingly  the  Decree  is  always 
prefaced  by  a  Declaration,  that  the  Agreement  ought  to 
be  performed.  Where  the  Defendant  by  his  Answer  says, 
there  is  no  Objection  to  the  Agreement,  except  what 
arises  from  the  Circumstance,  that  the  Plaintiff  cannot 
make  a  Title,  the  Court  has  conceived  itself  to  have  an 
Authority  in  the  Answer,  equivalent  to  that  Declaration 
in  its  own  Decree,  that  the  Agreement  ought  to  be  per- 
formed: a  Sort  of  Confession  by  the  Answer,  that  it 
ought  to  be  executed ;  and  therefore  upon  such  an  Answer 

(1)   Moss  v.  Matthaosy    3     12    Ves,    17.      Fullagar   v. 
Ves.  279.  Wright  v.  Bond,  1 1     Clarke,  18  Ves.  482. 
Ves.  39.     Gompert*  v.  — , 

the 
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the  Court  has  gone  the  Length  of  directing  a  Reference 

to  the  Master  to  see,  whether  a  Title  can  be  made :  but, 

if  the  Answer,  upon  Reasons  solid  or  frivolous,  insists, 

that  the  Agreement  ought  not  to  be  executed,  that  puts 

the  Plaintiff  in  this  Situation ;  that  he  is  to  look  into  the 

Answer ;  and  if  he  finds  nothing  in  it,  that  will  avail  the 

Defendant  to  resist  the  Performance,  he  either  sets  down 

the  Cause  on  Bill  and  Answer ;  or,  if  there  is  any  thing 

to  disprove,  takes  another  Course.     Where  the  Record 

furnishes  that  Question,  whether  the  Agreement  should  be 

carried  into  Execution,  unless  the  Objection  is  removed 

by  Consent,  that  is  the  first  Question  to  be  decided ;  and 

I  have  no  Recollection  of  breaking  in  upon  that;  the 

Party  being  unwilling,  that  it  should  be  broken  in  upon : 

and  saving,  he  will  have  the  Cause  heard.     In  all  the 

Orders,  made  before  the  Vacation,  the  Defendant  had 

taken  Possession. 


1812. 
Blyth 

V. 

Elmhirst. 


The  Motion  was  refused  (1). 


WILLIAMS  v.  BIRD. 

The  Masteb  op  the  Rolls,  for  The  Lord 
Chancellor. 

A  PETITION,  presented  by  Samuel  Grimes  and 
Elizabeth  his  Wife,  stated,  that  by  a  Deed-Poll, 
dated  the  25th  of  November,  1801,  the  Petitioner  Eliza- 


post,  2  Vol.  103.  Biscoc  v. 
Brett,  ib.  377.  Lotoc  v.  Man- 
ners, 1  Merivak,  19.  JVd- 
linger  v.  HUbert,  ib.  104. 


(1)  This  Case  has  been 
tiHowedbyBalmannov.Lum- 
ley,  post,  224.  Paton  v.  Ro- 
gers, post,  351. v.  Skel- 

ton,post,S\6.Gib*on'v. Clarke, 

return,   that  the  remaining  Trustee  should  transfer 

Names  of  himself  and  another  Person,  appointed  a  Co- 

•    B2  beth 


Lincoln's 

Inn  Hall. 

1812, 

Nov.  5. 

Order  under 
the  Statute  36 
Geo.  3.  c.  90, 
upon  Proof, 
that  One  Trus- 
tee was  abroad, 
an  abscondiag 
Bankrupt,  and 
not  likely  to 
Stock  into  the 
Trustee. 
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1812.  beth  Grimes,  by  virtue  of  the  Power,  given  to  her  by  a 

Williams      Settlement,  appointed  George  Sly  and  John  Millard  to 

t,,  be  Trustees,  in  the  Place  of  Two  other  Persons,  and  to 

Bird.  act  in  the  Trusts  of  the  Settlement;  that  Millard,  who 

was  appointed  Receiver,  invested  certain  Sums  of  Money, 

being  Part  of  the  Petitioner  Elizabeth  Grimes's  Share 

of  the  Rents  and  Profits  of  real  Estates,  in  the  Purchase 

of  different  Sums   to   the   Amount,  in   the   whole,    of 

.£438  :  15 :  8rf.  in  the  3  per  Cent.  Bank  Annuities,  in 

the  Names  of  Sly  and  Millard,  upon  the  Trusts  of  the 

Settlement ;  and  by  the  said  Deed-Poll  it  was  declared, 

that  they  should  stand  possessed  of  the  said  i?438  :  Is :  8d. 

and  other  Stock,  and  of  the  Interest  and  Dividends  thereof, 

upon  the  said  Trusts ;  which  Funds  remained  standing  in 

their  Names  accordingly. 

The  Petition  farther  stated,  that  Sly  became  insolvent ; 
and  absconded  in  March  1803,  and  a  Commission  of 
Bankrupt  issued  against  him ;  under  which  he  had  been 
declared  bankrupt;  that  he  never  surrendered;  but  de- 
parted the  Kingdom,  and  went  beyond  Seas;  and  had  not 
hitherto  returned ;  that,  if  now  living,  he  is  resident  in 
some  Foreign  Country,  and  incapable  of  acting  in  the 
Trusts  of  the  Settlement. 

The  Petition  then  set  forth,  that  Elizabeth  Grimes 
had,  by  another  Deed-Poll,  in  1812,  appointed  Thomas 
Mitchell,  a  Trustee  with  John  Millard  in  the  Place  of 
Sly ;  and,  submitting,  that  by  virtue  of  the  Act  36  Geo. 
8.  c.  90  (a),  Millard,  as  one  of  the  present  Trustees 
of  the  said  Trust  Funds,  was  alone  competent  under  the 
Order  of  the  Court  to  make  a  Transfer  into  the  joint 
Names  of  himself  and  Mitchell,  upon  the  Trusts  of  the 
Settlement,  prayed  an  Order  accordingly. 

(«)  Shaw  v.  Wright,  3  Vet.  Occasion  for  this  Act  of 
22;    the   Case  which  gave     Parliament, 

Mr- 
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Mr.  Joknson,  for  the  Petitioners,  stated,  that  the  Bank 
of  England  would  not  suffer  the  Transfer  to*  be  made 
without  an  Order ;  and  suggested,  whether  an  Inquiry 
was  necessary. 

The  Master  <tf  the  Rolls,  upon  the  Affidavit  of  the 
Solicitor  to  the  Commission,  stating  the  Facts  of  the 
issuing  of  the  Commission,  that  the  Bankrupt  did  not 
surrender,  and  that  the  Deponent  has  been  informed,  and 
believes,  that  the  said  George  Sly  absconded  from  this 
Kingdom  and  went  to  America,  or  to  some  Parts  beyond 
the  Seas,  and  had  never  since  returned,  and  is  not  likely 
ever  to  return  to  this  Kingdom,  made  the  Order. 


1812. 

Williams 

v. 

Bird. 


THE  ROYAL  BANK  OF  SCOTLAND,  1812, 

Ex  parte  (1).  Nov.  II.  13. 

TH&  Object  of  this  Petition  was  to  supersede  a     Upon  Petition* 
Commission  of  Bankruptcy,  and  that  the  Certifi-  to  stay  a  Bank- 
catc  of  the  Bankrupts  might  be  stayed.  rupt's  Certifi- 

cate Affidavits, 

Sir  Arthur  Piggott,  and  Mr.  Cnllen,  in  support  of  the  med  ***** the 

Petition,  applied  for  Leave  to  tile  an  Affidavit.  Petition  pre- 

t  sented,  ad- 
Sir  Samuel  Romtily,  Mr.  Hart,  and  Mr   Montague,  ***?  only  *" 
f    tL    .    .                *  Reply  i  accord- 
for  the  Assignees.  .    r/ A,     ~ 
^  mg  to  the  Ge- 

The  Lord  Chancellor.  neral  0rder 

(l6thNov. 
It  is  now  clearly  settled  by  Lord  Rosslyn's  General  1806  % 

Order  (a),  that  a  Petition  to  stay  a  Certificate  must  be    Genenj  r^ 

(1)  1  RosSa  Bpt.  Ca.  p.' 375.  S.  C.  that  a  Petition 

1  to  stay  a  Bank- 

(«)  12th  April,  1796.  2  Co.  Ba.  La.  299.  ^^  Certifi- 

cate foiling  is  dismissed  4ith  Costs;  unless  Misconduct  of  the  Bank- 
rupt. 

B  3  supported 
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1812.  supported  by  Affidavits,  filed  at  the  Time  of  presenting 

1^  it ;  which  has  been  adhered  to  so  tenaciously,  that  a  Va- 

Rotal  Bank    nation,  I  believe  by  an  Order  of  mine  (a),  has  gone  to  this 

of  Scotland,    Extent  only;  that,  if  Affidavits  in  Reply  are  necessary, 

Ex  parte.       they  may  be  made  Use  of,  notwithstanding  that  Order  ? 

and,  giving  Leave  to  file  this  Affidavit,  I  desire  to  be 

understood,  that  it  is  not  my  Opinion,  that  such  Affidavit, 

if  tendered,  could  be  read. 

Such  being  the  Rule,  I  have  done  this  without  Scruple ; 
where  a  Petition  has  been  presented  to  stay  a  Certificate, 
and,  upon  the  Fact  of  a  Debt,  proposed  to  be  proved, 
and  the  Bankrupt  applied  upon  the  Ground,  that  it  would 
not  turn  the  Certificate,  I  have  directed  the  Secretary,  or 
the  Commissioners,  to  look  into  the  Proofs  with  that 
View ;  and,  if  they  certified  accordingly,  I  have  not  de- 
layed the  Certificate. 

As  to  the  Petition  to  supersede  the  Commission,  I  see 
no  Difficulty  in  ordering  that  Petition  to  be  immediately 
heard,  without  Prejudice  to  what  may  be  urged,  as  to  any 
Suit  going  on  in  the  Court  of  Session  in  Scotland. 


Nov.  \s.  The  Petition,  having  been  withdrawn,  a  Question  arose 

as  to  the  Costs. 

Sir  Samuel  Romittj/,  Mr.  Hart,  and  Mr.  Montague, 
insisted,  that  it  is  almost  of  course,  that  a  Petition  to  stay 
a  Certificate  shall,  if  dismissed,  be  dismissed  with  Costs ; 
and,  though  this  Petition  had  also  another  Object,  it  was 
a  proper  Case  for  Costs :  a  great  Body,  contending  with 
Individuals;  whose  Certificate  had  been  stayed;  which 

(a)  16th  Nov.  1805. 2  Co.  Ba,  La.  294.  11  Ves.  342. 

would 
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would  not  have  been  permitted,  if  the  Lord  Ctumcellor  1812. 

had  been  aware,  that  this  Debt  would  not  turn  the  Cer-  j^ 

tificate-  Royal  Bank 

of  Scotland, 
Sir  Arthur  Piggott,  and  Mr.  Cullen,  denied,  that  it  is       Ex  parte. 
almost  of  course  to  give  the  Costs  ;  and  contended,  that 
this  was  not  a  Case,  to  be  so  marked :  the  Petitioners, 
Creditors  to  the  Amount  of  «£5S,000,  residing  at  a  great 
Distance;  and  unacquainted  with  the  Practice  here;  and  . 
the  Certificate  being  stayed  only  a  few  Days. 

The  Lord  Chancellor. 

i 

The  general  Rule  certainly  is,  that,  where  a  Petition  to 
stay  a  Certificate  fails,  the  Petitioner  pays  the  Costs ;  un- 
less in  the  Transaction  there  is  some  Misconduct  on  the 
Part  of  the  Bankrupt  Here  you  have  not  fixed  any 
Misconduct  upon  the  Bankrupts ;  and  therefore  the  Costs, 
if  demanded,  must  be  paid ;  but  merely  by  the  Effect  of 
the  general  Rule ;  not  as  setting  any  Mark  upon  the 
Conduct  of  the  Petitioners.  Bankrupts  are  frequently 
crushed  by  the  Expence  of  supporting  their  Certificates; 
which  has  produced  the  Rule,  that  they,  shall  have  the 
Costs,  if  the  Opposition  to  the  Certificate  does  not  suc- 
ceed ;  unless  in  maintaining  it  there  is  some  Species  of 
Misconduct ;  which  perhaps  may  not  affect  the  Certifi- 
cate ;  but  still  may  form  a  Ground  for  refusing  the  Costs. 


The  Petition  was  dismissed  with  Costs  (a). 
(a)  Ex  parte  Gardner,  post,  45. 


B4  STAINES 
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1812, 
Not.  11. 16.  STAINES  r.  MORRIS  (1 :. 

THE  BiD,  filed  in  this  Cau*e,  prayed  the  specific 
Performance  of  an  Agreement,  enteral  into  by 
die  Defendant,  for  the  Purchase  of  Two  Leasehold 
Dwelling  Houses,  Part  of  the  Estate  of  the  late  Sir 
William  Staines.  A  specific  Performance  was  decreed 
at  die  Rolls;  and,  an  Inquiry  was  directed,  whether  the 
Indenture  of  Assignment,  tendered  bj  the  Defendant,  to 
die  Plaintiffs,  on  the  24th  of  December,  1807,  for  their 
Execution,  was  a  proper  Assignment. 

The  Master's  Report  stated,  that  the  Sale  was  by 
^7~^  p  Auction,  on  the  10th  of  Xavember,  1807,  with  public 
k  *  Notice,  in  the  Presence  of  the  Defendant,  and  a  particu- 
lar Notice  previously  to  his  Agent,  that  the  Vendors,  who 
were  described  in  the  Particular  as  Executors  and  De- 
not  hare  a  Co-  risees  in  Trust,  would  not  covenant  for  the  Title ;  as 
▼enant  for  the  Executors  never  did  covenant  farther,  than  that  they  bad 
Title  from  the  done  nothing  to  encumber.  By  the  Abstract  of  the  Title 
it  appeared,  that  the  original  Lease  was  made  on  the 
aa  Exe-  uth  of  February,  1T9S,  to  George  Oarke ;  who,  by  a 
•j  and  also  Deed-Poll,  dated  the  36th  of  September,  17gs,  assigned 
by  express  Sri-  ^  Premises  to  Sir  William  Staines*  for  the  Remainder 
pnialkm.  Qr  ^e  Term,  subject  to  the  future  Rent  and  Covenants. 

Costs  do  not  Tbat  \5ggrnment,  which  was  executed  by  Clarke  only, 
contained  a  Covenant  on  the  Part  of  Sir  William  Staines, 
for  himself,  his  Executors,  Administrators  and  Assigns, 

M  ._  '     *-_      to  pay  the  Rent,  and  perform  the  Covenants,  in  the  ori- 

nnr  Question 

-      -^.  ginal  Lease  reserved   and    contained  on  the  Tenant  or 

Lessee's  Part ;  and  to  indemnify  Clarke*  his  Heirs,  Eie- 

enters,  and  Administrators,  from  the  same ;  and  under 

that  Assignment  the  Testator  took  the  Premises. 

t  i)  Wilkin*  v.  Frj,  2  Rose's  BkptCfe.  371,  and  1  Uenxmle, 
244. 

The 


though  he  can- 
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The  Report  farther  stated,  that,  notwithstanding  it  was 
expressly  agreed  at  the  Sale,  that  the  Plaintiff*  would 
not  covenant  for  the  Title,  the  Draft  of  the  Assignment, 
as  prepared  by  the  Defendant,  contained  on  the  Plain- 
tiffs' Part  Covenants,  that  they  bad  done  no  Act  to  en* 
cumber;  that  notwithstanding  any  Act  by  the  Plaintiffs, 
or  by  Sir  WUliam  Staines,  to  the  contrary,  the  Lease 
was  valktf  that  the  Plaintiffs  had  absolute  Authority  to 
assign  :  for  quiet  Enjoyment,  free  from  all  Incumbrances 
by  them  or  Sir  William  Staines :  (subject  only  to  the 
Beat  and  Taxes) ;  and  for  farther  Assurance ;  with  the 
following  Covenant,  on  the  Part  of  the  Defendant :  "  that 
"  be  the  said  Thomas  Morris,  his  Heirs,  Executors,  Ad- 
"  ministrators,  or  Assigns,  shall  and  will  well  aud  truly 
4€  Pa7»  perform,  fulfil,  and  keep  the  Rents,  Covenants, 
"  and  Agreements  in  and  by  the  said  in  Part  recited  In- 
u  denture  of  Demise  or  Lease  reserved  and  contained, 
"  and  which,  on  the  Lessee's  Part,  are  or  ought  to  be 
"  paid,  performed,  fulfilled,  and  kept,  for  or  in  respect  of 
*f  the  said  Premises,  hereby  assigned  or  intended  so  to 
"  be,  or  any  Part  thereof,  from  and  after  the  25th  Day  of 
"  December  instaut,  for  and  during  the  Remainder  of  the 
••  said  Term  of  Fifty-seven  Years." 


1812. 

Stainbs 

V. 
MOBRIS. 


The  Draft  was  returned;  all  the  Covenants  on  the 
Plaintiffs'  Part,  except  that  they  had  done  no  Act  to  en- 
cuaaber,  being  struck  out :  but  the  Covenant  of  the  De- 
fendant to  pay  the  Rent  and  perform  the  Covenants  being 
left  standing.  The  Defendant's  Solicitor  afterwards  sent 
to  the  Plaintiffs'  Solicitor  the  Assignment  engrossed; 
omitting  that  Covenant ;  but  not  communicating,  that  he 
had  omitted  iu  That  Omission  being  observed  by  the 
Plaintiffs'  Solicitor,  he  returned  the  Engrossment  and 
Draft;  insisting,  that  the  Defendant's  Covenant  should 
be  restored;  and  the  Defendant  on  the  24th  of  December, 

1807, 
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1819. 
Stadiss 

Moanis. 


18079  tendered  the  Deed  for  Execution;  as  it  stood, 
without  that  Covenant. 

The  Master  stated  his  Opinion,  that  the  Indenture  of 
Assignment,  tendered  by  the  Defendant  to  the  Plaintiffs, 
for  their  Execution,  was  a  proper  Assignment 


To  that  Report,   an   Exception  was  taken   by 
Plaintiffs. 


the 


Sir  Samuel  Romitty,  Mr.  Raithby,  and  Mr.  Presto*, 
in  support  of  the  Exception,  cited  Pember  v.  Mathers  (a). 
Co.  Litt.  231,  a.  Litt.  &  667.  Shep.  Touckd.  177. 
Sktp.  Abr.  539.    Finch's  Law,  109. 

Mr.  Richmrds,  Mr.  Hart,  and  Mr.  Hail,  for  the 
Master's  Report,  cited  Walkers  Case  (ft);  contending, 
that,  if  the  late  Sir  William  Staines  had  improvidently 
taken  upon  himself  an  Obligation,  the  Law  did  not  cast 
upon  him,  it  did  not  follow,  that  in  Equity  the  Assignee 
was  bound  to  indemnify  him  in  respect  of  that  Obliga- 


The  Lord  Chancellor. 

Ao».  li.  I  take  the  Circumstances  of  this  Case  to  be,  that  there 

was  an  original  Demise  to  Clarke,  afterwards  assigned 
to  Sir  William  Staines;  and  by  that  original  Demise 
the  Premises  were  of  course  let,  yielding  and  paying  the 
Rent,  and  performing  the  Covenants ;  but  beyond  mat  I 
take  it,  that  there  was  an  express  Covenant  for  Payment 
of  the  Rent  and  Performance  of  the  Covenants,  and 
the  usual  Covenant  on  the  Part  of  the  Lessor,  that  the 


(a)  1  JB/o.  C.  C.  52. 


(6)  3  Co.  92,  and  Sider- 
/«,  *02. 

Lessee, 
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b,  paying  the  Rent,  and  performing  the  Covenants, 
should  enjoy  the  Premises  for  the  Term.  Suppose,  in- 
stead of  an  Assignment,  actually  executed  by  Clarke,  the 
original  Lessee,  to  Sir  William  Staines,  the  Question  had 
occurred  upon  an  Agreement  between  them  for  the  Pur- 
chase and  Assignment  of  the  Term  ;  and  a  Bill,  filed  for 
the  Execution  of  that  Agreement.  The  Question  then 
would  be,  what  ought  to  be  the  Nature,  Form  and  Terms, 
of  the  Instrument,  by  which  that  Agreement  was  to  be 
specifically  performed. 


1812. 

Staines 

r. 
Morris. 


It  is  clear,  that,  where  a  Lessee  covenants,  that  he, 

his  Executors,  Administrators  and  Assigns,  will  pay  the 

Rent,  and  perform  the  Covenants,  though  he  parts  with 

die  Possession,  and  though  many  subsequent  Assignments 

have  taken  place,  he  remains,  in  the  Case  of  an  express 

Covenant  at  least,  liable  during  the  whole  Term.     As  to 

is  Assignee  there  are  Two  Ways  of  putting  it.     That  an 

Assignee  is  liable  during  his  own  Possession  is  clear : 

whether  he  remains  liable,  after  his  Possession  determines, 

it  a  very  different  Consideration  :  but  the  Point  in  such  a 

Cue  as  I  have  stated,  a  Bill  for  the  specific  Performance 

of  in  Agreement  to  assign,  would  be,  what  is  the  equita- 

tie  Situation  of  the  original  Assignor  and  the  Assignee, 

taking  from  him  during  the  Remainder  of  the  Term. 

la  this  Case  Sir  William  Staines  would  be  bound  to 
ater  into  the  ordinary  Covenants  for  the  Title ;  and  there 
a  bo  Instance  of  an  Assignment,  drawn  with  proper 
Cntk>D,  which  is  not  made  expressly  subject  to  Payment 
of  the  Rent  and  Performance  of  the  Covenants,  on  the 
Part  of  the  Lessee,  his  Executors,  Administrators  and 
Assigns,  reserved;  for  though,  if  the  Assignee  should  part 
*tth  die  Possession,  the  Lessor  might  not  be  able  to  reco- 
unt Law  against  that  Assignee,  yet,  if  the  original  Assignor 

enters 


Lessee  under 
express  Cove- 
nant to  pay  the 
Rent,  and  per- 
form the  Co- 
venants, liable 
during  the 
whole  Term, 
notwithstand- 
ing Assign- 
ments. 

Distinction  as 
to  Assignee; 
though  liable 
during  his  own 
Possession. 


\ 


IS 
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Staines 

MoBBIS. 


enters  into  a  Covenant  for  the  Title,  and  the  Assignee 
takes  the  Premises,  in  the  Question,  as  between  the  As- 
signor and  Assiguee,  the  former  has  a  Right  to  say  to  the    j 
latter,  "you  stand  as  between  us  in  the  Situation,  io   J 
<f  which   I   originally  stood  to  the  Lessor ;  and,  if  he 
"  under  the  express  Covenant  resorts  to  me,  you  taking 
"  the  Premises  from  me,  it  is  fit,  that  the  Rent,  if  paid  ^ 
"  by  me,  should  be  reimbursed  to  me  by  you."    This 
produces  these  Covenants  of  Indemnity. 

If  therefore  this  stood  upon  Agreement,  the  proper 
Execution  of  such  an  Agreement  would  be  an  Assignment 
by  Clarke,  covenanting  for  the  Title ;  and  Sir  fVittuumm 
Staines  on  the  other  Hand  entering  into  those  Covenants** 
implied  and  expressed,  which  are  intended  on  his  Part  fei9 
be  executed,  where  they  are  both  expressed  and  implied  • 
an  Assignment,  not  only  subject  to  Payment  of  Rea£ 
and  Performance  of  the  Covenants ;  but  the  Instrument* 
executed  and  accepted  by  him,  containing  an  express  Co- 
venant to  pay  the  Rent  and  perform  the  Covenants.    Sis* 
William  Staines,  having  accepted  the  Assignment,  dies  * 
and  his  Executors  propose  it  to  Sale.     This  is  not  SB- 
Case,  in  which  the  Court  will  look  at  it  with  referenc 
to  the   Considerations,   that  occur,  where   the  original 
Contract  is  silent,  as  to  what  is  to  be  done  on  the 
Side  and  the  other :  but  the  Vendors  bargaining  in  th^S 
Article  of  Sale,  that  they  will  not  enter  into  a  Coventor* 
for  the  Title:   the  Purchaser  upon  the  Conditions  or--^ 
Sale  not  bargaining,  that  by  reason  of  that  there  ska 
be  any  of  the  usual  Covenants  on  his  Part  abstracte 
from  the  Assignment     I  think  farther,  that  this  wo 
not  alter  it :  the  Executors,  as  Executors,  would  not 
bound  to  enter  into  such  a  Covenant :  but  by  the  expr 
Terms  they  were  not  to  do  so. 

When  the  Draft  was  laid  before  the  Plaintiffs*  Solicit*^  * 

th«^ 
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hese  Covenants  for  Tide  were  struck  out.     The  Ques- 
tion is  reduced  to  this.     The  Equity  is  clear,  that  he,  who 
takes  an  Assignment  of  a  Term,  shall  take  it,  giving  a 
Covenant  of  Indemnity  to  the  Assignor  against  the  Pay- 
ment of  the  Rent  and  the  Performance  of  the  Covenants ; 
u>d  there -is  no  Distinction  between  the  Cases  of  Assign- 
Bent  by  the  original  Lessee,  and  by  an  Assignee  of  that 
•riginal  Lessee :  the  Propriety  of  enforcing  that  Cove- 
mi  being  as  manifest  in  the  Case  of  the  Assignee,  that 
ke  may  be  indemnified  in  respect  of  his  parting  with>the 
Possession,  out  of  which  the  Duty  to  pay  the  Rent  ac- 
crues, independent  of  actual  Covenant,  as  in  the  Case  of 
Asjgoment  by  the  original  Lessee.     It  is  however  said 
We,  that,  as  there  is  no  Covenant  for  the  Title,  there 
oo  be  no  Covenant  for  Indemnity.    I  do  not  admit  that. 
Ik  Purchaser,  knowing,  he  is  not  to  have  a  Covenant 
fcrTide,  gives  a  Price  accordingly  for  the  Estate  with- 
•■t  such  Covenant.     He  buys  the  Covenant  of  the  ori- 
gW  Lessor,  and  the  Title,  which  the  Executors  of  the 
Lessee  can  give  him  without  the  Benefit  of  such  a  Cove- 
rs! as  he  would  have  had,  if  the  original  Lessee  had 
ken  Lessor.     Then  why  is  the  Assignor  not  to  have  a 
(Wnant  against  the  Rent  ?     The  Purchaser  knows,  that 
*e  Title  may,  or  may  not,  be  disturbed ;  and  if  there  is 
*>  Covenant  for  Indemnity  against  the  Rent,  the  Conse- 
quence is,  that  the  Lessor,  having  the  original  Lessee 
fi*We  to  pay  the  Rent  for  Premises,  deteriorated  per- 
***ps  by  Fire,  and  the  Landlord  not  bound  to  rebuild, 
**l*y,  though  be  has  the  Power,  decline  to  evict  for  Non- 
l**jment  of  Rent;  as  the  original  Lessee,  though  not  the 
^angnee,  may  be  able  to  pay ;  and,  if  there  is  a  mesne 
Assignee,  and  the  original  Lessee  on  making  over  his 
T*itle  has  got  an  Indemnity,  why  should  not  the  mesne 
-Ajuignee  recover  from  the  Assignee,  who  has  the  Pos- 
•^•ioii,  in  respect  of  which  such  a  Covenant  is  entered 

It 
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1812.  It  is  said,  Sir  William  Staines's  Estate  may  not  be 

Staines         liable.     It  would  not  be  liable  for  the  Value  of  the  Pre- 
Vt  mises  in  the  Case  of  Eviction  by  a  Stranger :  but  then,  it 

Morris.  must  be  recollected,  the  Rent  ceases.  It  is  said,  Sir 
William  Staines  would  not  be  liable  to  Clarke:  but  he 
would  clearly.  First,  he  has  taken  the  Premises  subject 
to  Payment  of  the  Rent  and  Performance  of  the  Cove- 
nants; and  even  without  an  express  Covenant  he  could  not 
in  Equity  say,  that  he  had  taken  from  the  Lessee  an  As- 
signment, subject  to  this  Condition,  that  he  would  pay  the 
-  Rent,  and  perform  the  Covenants ;  and  yet,  holding  the 
*  Premises,  insist  that  the  Lessee,  as  Assignor,  should  in 
his  Place  be  subject  to  pay  the  Rent  and  perform  the 
Covenants :  but  it  does  not  rest  upon  his  general  Liability 
under  those  Words :  as  here  is  an  express  Covenant,  that 
Sir  William  Staines  will  pay  the  Rent  and  perform  the 
Covenants  ;  and  then  even  a'  Court  of  Law,  certainly  this 
Court,  would  not  suffer  him  to  avail  himself  of  the  Cir- 
,  cumstance,  that  he  had  not  executed  the  Instrument. 
Unless  he  make  out,  that  the  Non-Execution  was  a  Con- 
sequence of  some  Alteration,  that  notwithstanding  the 
Covenant  it  was  not  intended,  that  he  should  take,  he 
would,  either  by  the  express  or  implied  Covenant,  be  liable 
to  Clarke,  if  called  on  by  the  Lessor  ;  and  then,  attend- 
ing to  the  Circumstances  and  Conditions  of  the  Contract, 
and  the  Equities  of  the  Case'itself,  upon  which  the  Price 
must  be  considered  as  calculated  with  reference  to  the 
Securities  in  this  Court,  if  the  Assignment  is  to  be  exe- 
cuted, the  Covenant  for  Indemnity  must  be  inserted. 


The  Exception  was  allowed. 


*  The  Lord  Chancellor. 

Nov.  16.  Upon  the  Question  of  Costs  in  this  Cause  the  Fact  is 

admitted,  that  it  was  expressly  stated  at  the  Sale,  though 

mat 
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that  was  not  necessary,  that  the  Executors  were  not  to 
coienant  for  the  Title.  The  Draft  of  the  Assignment, 
at  originally  drawn  by  the  Defendant's  Agent,  notwith- 
standing what  had  passed  at  the  Sale,  contained  a  Co- 
feoant  on  the  Part  of  the  Executors  for  the  Title.  The 
Plaintiffs'  Solicitor  struck  out  that  Covenant;  leaving  the 
Defendant's  Covenant  for  Indemnity ;  and  both  Parties 
left  the  material  Words,  as  they  appear  to  me,  in  the  Ha- 
btndum,  "  subject  to  Payment  of  the  Rent  and  Per- 
"  formance  of  the  Covenants  henceforth  to  be  paid  and 
u  performed  on  the  Lessee  or  Tenant's  Part." 

Hie  Draft,  sent  thus  reformed,  to  the  Defendant's 
Solicitor,  was  by  him   engrossed;   without   any   Com- 
annication   to  the  Plaintiffs  omitting  the  Defendant's 
Corenant,  which  was  in  the  Draft,   as  settled   for  the 
Raintiffs,  to  pay  the  Rent,  and  perform  the  Covenants : 
vhich  really  in  Point  of  legal  Effect  is  a  Covenant,  upon 
which  no  Action  can  be  brought,  except  by  the  Person, 
with  whom  it  is  entered  into ;  and  no  Damages  can  be 
hovered,  unless  that  Person  has  suffered  Damage  by 
king  called  upon  to  pay.     Under  these  Circumstances, 
4e  Engrossment,  thus  tendered  without  any  Communi- 
cation to  the  Plaintiffs1  Agent,  that  the  Covenant,  which 
*e  had  left  in  the  Draft,  settled  by  him,  had  been  struck 
out,  whether  properly,  or  not,  is  immaterial,  I  must  hold, 
According  to  all  professional  Conduct,  that  a  Commu- 
nication ought  to  have  been  made,  that  a  Covenant, 
^»hich  according  to  die  settled  Draft  was  to  be  a  Part  of 
*ke  Assignment,  had  been  omitted  in  the  Engrossment. 
It  is  clear  therefore,  the  Defendant  ought  to  pay  the 
Sixpence,  occasioned  by  that:  but  the  Question  I  have 
to  decide  is,  not,  whether  the  Conduct  of  either  Party 
^as  right  or  wrong  up  to  that  Period ;  but  whether  there 
^as  a  fair  Ground  for  Dispute  as  to  the  Insertion  of  this 
Covenant.    The  Costs  of  the  Action  against  the  Auc- 
tioneer 
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tioneer  must  be  paid  by  the  Defendant.  '  As  to  the  Costs 
of  the  Suit  in  Equity,  it  is  in  many  Cases  very  hard,  that 
Costs  should  follow  the  Event  of  the  Cause ;  yet  all  my 
Experience  hag  persuaded  me,  that  it  is  much  to  be 
wished,  that  the  Course  of  the  Court  was  so.  Certainly 
however  that  is  not  the  present  Course  of  the  Court. 
Where  there  is  a  fair  Case  for  Consideration,  it  is  not 
the  Course  to  visit  the  Party,  who  fails  with  Costs.  Upon 
the  Question  in  this  Cause,  which  I  separate  from  all 
Questions  upon  the  Propriety  of  previous  Conduct,  my 
Opinion  has  never  fluctuated :  but,  the  Master  having 
expressed  his  Opinion,  that  this  Covenant  ought  not  to 
have  been  inserted,  and  considering  what  passed  at  Law, 
that  the  Judges  would  not  decide  the  Case,  until  they 
had  the  Opinion  of  tJtas  Court,  and  that  professional  Men 
have  differed  upon  the  Question,  it  would  be  too  pre* 
sumptuous  in  me  to  set  such  a  Value  upon  my  own 
Opinion  by  marking  the  Resistance  of  the  Defendant 
with  Costs. 


The  Costs  at  Law  therefore  must  be  paid ;  and  the 
Decree  must  be  taken  without  Costs. 


18  J  2, 
Nov.  12. 


o 


CHAPLIN  v.  COOPER. 
N  the  Dissolution  of  Partnership  between  the  Plain- 


tiff and  Defendant,  the  Stock  in  Trade,   Book- 
Debts,  and  Good-Will,  were  assigned  to  the  Plaintiff,  in 


Injunction 
obtained  by 
Obligor  in  a 
joint  and  seve- 
ral Bond  j  the  Co-obligor  not  a  Party. 

Execution  upon  a  joint  Judgment,  with  Notice  to  the  Sheriff  of  the 
Injunction,  and  Directiona  not  to  take  the  Plaintiff  in  Equity,  not  a 
Breach  of  the  Injunction. 

Consideration 
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Consideration  of  £\2O0,  to  be  paid  by  Instalments;  to 
•ecure  which,  the  Plaintiff,  and  Hamilton  as  her  Surety, 
pie  their  joint  and  several  Bonds  to  the  Defendant,  and 
i  Warrant  of  Attorney  to  enter  up  Judgment  against 
iem,  is  on  a  Mutuatus. 

Jadgment  was  accordingly  entered  up  against  the  Plain- 
tiff tod  Hamilton,  jointly.  The  last  Instalment  of  <£900, 
bring  become  due  in  April  last,  the  Plaintiff  filed  her 
Bffl;iUedging  Errors  in  the  Amount  of  the  Debts ;  pray- 
■gin  Account;  an  Abatement  out  of  the  Instalment; 
ad  an  Injunction  to  stay  legal  Proceedings  against  the 
Flotiff. 

To  this  Bill,  Hamilton  was  not  a  Party. 

The  Plaintiff  obtained  the  common  Injunction  for  want 
«*■  Answer ;  restraining  "  ail  farther  Proceedings  at 
'Ltw,  against  the  said  Complainant,  touching  any  of 
"the Matters  in  the  Bill  complained  of,  until  Answer  or 
•father  Order." 

The  Defendant,  after  the  Injunction  was  obtained, 
M  out  a  Capias  on  the  Judgment  against  the  Plaintiff 
tod  Hamilton,  jointly ;  but  the  Attorney  gave  written 
^tactions  to  the  Sheriff's  Officer  to  take  Hamilton  only ; 
•d  not  the  Plaintiff:  stating,  that,  as  to  her,  there  was 
*  Injunction  to  restrain  Proceedings.  Hamilton  being 
mated  on  the  Capias  for  904/. :  12s.,  two  Motions 
fee  made:  one  by  the  Plaintiff;  to  commit  the  De- 
hdint  and  his  Attorney,  for  a  Breach  of  the  Injunction : 
fc  other  by  the  Plaintiff  and  Hamilton,  that,  on  paying 
fc  904/. :  12*.  into  Court  Hamilton  might  be  dis- 
charged. 


m 
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Mr.  Hart,  in  support  of  the  Motions. 
Vol.  I.  C 


The 
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I&I2.  The  issuing  of  a  Writ  of  Execution  is  a  Breach  of 

Chapum        Injunction;    although   the  Party  be  not  actually  tak 

9v  under  it     Upon  this  Principle,  in  the  Case  of  Leona 

Coofeb.       ▼•  Attuell  (a),  a  Proceeding  against  the  Bail  was  held 

Breach  of  an  Injunction.    This  is  a  much  stronger  Cai 

and  in  this  Instance  the  Effect  of  the  Suit  is  gone  I 

parting  with  the  Money. 

Sir  Samuel  Romil/t/,  and  Mr.  ShadweU,  for  the  D 
fendant 

The  Case  of  Leonard  v.  AttweU  has  no  Applicant 
This  is  die  Case  of  a  Bill,  tiled  against  an  Obligee,  I 
restrain  proceeding  on  the  Bond.  The  Surety,  who 
not  a  Co-Plaintiff,  thinks  himself  entitled  to  an  Injam 
tion,  when  he  is  not  a  Party  to  the  Suit  Theses* 
indeed,  his  Motions.  There  was  no  Proceeding  again 
the  Plaintiff:  the  Sheriff  being  expressly  directed  notl 
take  her,  in  consequence  of  the  Injunction,  which  hadpr 
viously  issued. 

Mr.  Hart,  in  reply. 

The  Case  of  Leonard  v.  AttuteU  is  an  Authority,  th 
any  indirect  Step  is  a  Breach  of  the  Injunction.  T 
Defendant's  Intention,  that  the  Plaintiff  herself  was  0 
to  be  taken,  is  immaterial :  the  actual  issuing  of  the  W 
against  her  being  a  Breach  of  the  Injunction  ;  which  * 
necessary  by  the  Form  of  Law,  to  enable  the  Defend! 
to  proceed  against  another  Person.  Your  Lordship, 
applied  to,  might  have  permitted  the  Defeudant  to  pi 
ceed  against  Hamilton;  but  she  had  no  Right  herself 
exercise  that  Discretion. 


(a)  17  Fes.  385. 
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The  Lord  Chancellor. 
It  is  now  clearly  settled,  that  if  an  Injunction  iff  ob- 
tained by  a  Defendant  at  Law,  who  has  given  Bail,  a        Cooeeh. 
ftoceeding  against  the  Bail  is  a  Breach  of  the  Injunction :     Breach  of  In* 
tot  within  my  own  Memory  that  was  not  the  Course  :  and  junction  by 
the  Bail  were  obliged  to  file  a  Bill  themselves.   The  Alter-  proceeding 
atioo,  I  believe,  began  with  Lord  Thurlow :  but,  there  against  Bail, 
ii  no  Instance   where,  upon   the   Notion, .  that  if  one 

Obligor  pays  by  Compulsion,  the  other  will  either  have  xfJPf****'  *rii 
to  indemnify  him,  or  to  contribute  finally  to  the  Debt, 
it  was  ever  held,  that  if  one  Obligor  comes  here  alone  for 
at  Injunction,  without  making  the  other  either  a  Co- 
Plaintiff  or  a  Defendant,  a  Proceeding  at  Law  against 
that  Co-Obligor  was  a  Breach  of  the  Injunction. 

If  there  is  any  Breach  of  the  Injunction  here,  it  is  in 
respect  of  the  Writ  of  Execution  against  this  Plaintiff, 
but  the  Question  is,  whether  substantially  it  is  a  Writ  of 
Execution  against  her.  When  the  Motion  was  first  made, 
I  thought  it  a  Breach  of  the  Injunction ;  conceiving  that 
the  Writ  of  Execution,  given  to  the  Sheriff  without  any 
Inunction,  was,  upon  his  Receipt  of  it,  a  Command  of 
Ike  Law  to  him  to  take  the  Defendant ;  and  whether  the 
Sheriff  did,  or  did  not,  take  her,  it  would  be  a  Proceeding. 
If  however  a  Direction  was  given  to  the  Sheriff  not  to 
proceed  against  the  Person  of  that  Defendant,  and  Notice 
of  the  Injunction,  restraining  any  Proceeding  against  her, 
4at  Defendant  is  named  in  the  Writ  projbrma  and 
*  necessitate  ;  and  it  is  in  Substance  a  Proceeding  against 
fte  other  Defendant  only,  and  therefore  not  a  Breach  of 
tie  Injunction. 


The  first  Motion  was  refused ;  and,  upon  the  second 

11  was,  by  Consent  of  the  Defendant,  ordered,  that  on 

C  2  Paying 
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paying  the  904/. :  125.  into  Court,  and  undertaking  to  pay 
the  Sheriff's  Poundage  within  Two  Days,  and  the  Costs 
of  both  Motions,  when  taxed,  Hamilton  should  be  dis- 
charged. 


Rolls. 

1812, 

Novsi2. 

Though,  by 
analogy  to  the 
Law,  Costs  do 
not  follow  a 
Decree  for 
Dower  merely, 
they  were  given 
upon  vexatious 
Resistance. 


WORGAN  v.  RYDER. 

THE  Plaintiff,  as  Dowress,  filed  a  Bill  against  the 
Defendant,  as  Heir,  for  an  Account;*  alledging 
frequent  Applications  to  him,  and  Refusals,  on  his  Part, 
to  settle.  A  Decree  having  been  made  in  Favor  of  the 
Plaintiff,  a  Question  arose,  as  to  the  Costs  of  the  Suit. 

Mr.  Leach,  for  the  Defendant,  objected  to  Costs  being 
allowed  the  Plaintiff;  on  the  Ground,  that  they  are  not 
allowed  at  Law ;  and  that,  upon  this  Head,  the  Jurisdic- 
tion o£Court8  of  Equity  is  concurrent  (1  )• 

Sir  Samuel  Romilly,  and  Mr.  Bell,  for  the  Plaintiff, 
insisted,  that  the  Rule  applied  to  those  Instances  only, 
where  the  sole  Object  was  to  obtain  an  Assignment  of 
Dower.  The  Principle  was  clearly  stated  by  Lord 
Tkurlow,  in  Lucas  v.  Calcrqft  (a),  and  does  not  apply, 

where 
(1)  Munday  v.  Munday,  2  Ve$.  Jun.  122. 


(a)  iBro.  CC.134.  2  Dick. 
594?.  cited  from  the  following 
Note  of  Sir  Samuel  Romilly. 
In  Chancery. 
LucA8  v.  Calcbapt. 

20th  April,  1782. 
Lord  Chancellor. 
Where    a   Widow   comes 
into  this  Court  for  the  sin- 


gle Purpose  of  having  Dower 
assigned  her,  Costs  do  not 
follow  the  Suit.  I  have  been 
furnished  with  several  Prece- 
dents ;  but  not  one,  in  which 
Costs  have  been  given  on  the 
single  Point.  In  Bills  for 
Dower  separate  Questions 
of  Title  often  ^  arise,  which 
may 
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where  Che  Dowress  has  made,  as  she  clearly  had  in  the  1812. 

present  Instance,  every  Attempt  to  settle;  and  that  where  Woroan 

the  Husband  died  seised,  and  the  Law  gives  Damages  for  Vt 

keepiog  the  Dowress  out  of  her  Dower,  the  Law  gives  Rydbr. 
Costs;  and   here  the  Dowress  is  entitled  against  the 
Heir  to  an  Allowance  for  Dower  for  the  Time  past. 


The  Master  of  the  Rolls  observed,  that,  as  in  this 
Cue  the  Widow  had,  without  any  just  Pretence,  been 
vexatiously  kept  out  of  her  Dower,  she  must  have 
Costs. 


may  be  conducted  vexa- 
tiously, and  so  as  to  be  the 
Subject  of  Costs  j  but  Costs 
are  not  to  be  given,  as  of 
Course,  with  respect  to  set- 


ting out  Dower  only. 

At  Law  a  mere  Writ  of 
Right  of  Dower,  or  a  Writ 
to  assign  Dower,  carries  no 
Costs. 


ANDREWS  v.  PALMER  (1). 


1812, 
Nov.  13. 


AMOTION  was  made  by  the  Plaintiff,  for  thePubli-    Depositions, 
cation  of  Depositions,  taken  de  bene  esse;  on  the  token  de  bene 
Ground,  that  the  Witness  examined  had  sustained  a  *****  upon  the 

Incapacity  of 
(1 )  Corbett  v.  Cotbett,  post  335.  Jones  v.  Jones,  1  Cox,  184.  t^e  Witness 

from  a  bodily  Injury,  to  attend  a  Trial  at  Law,  not  published ;  as  they 
could  not  be  read  without  Proof  at  the  Trial,  that  the  Witness  was 
then  unable  to  attend :  but  on  the  Affidavit  of  the  Surgeon  as  to  the 
Probability  of  his  Attendance  an  Order  was  made  for  the  Officer  to 
attend  at  the  Trial  with  the  original  Deposition  ;  to  be  tendered  \  if 
the  Incapacity  of  the  Witness  to  attend  should  be  proved. 
C  8  serious 


ee 
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serious  bodily  Injury,  and  would  be  perfectly  incapable 
of  attending  a  Trial  at  Law. 

Mr.  Hart,  Mr.  Wilson,  and  Mr.  Heald,  in  support 
of  the  Motion,  contended,  that  the  Publication  of 
Depositions,  taken  de  bene  ease,  might  pass,  where 
the  Witness  was,  from  Indisposition,  incapable  of  attend- 
ing the  Trial. 

Sir  Samuel  Romillj/,  and  Mr.  Wetherett,  opposed  the 
Motion :  on  the  Ground,  that  all  the  Applications  for 
this  Purpose  were  upon  the  Death  of  the  Witness ;  but 
where  there  is  only  a  temporary  Cause,  preventing  the 
Examination,  which  may  be  removed,  the  Court  will 
be  extremely  unwilling  to  order  Publication.  The 
Witness  may  recover,  and  be  able  to  attend  at  the 
Trial. 

The  Lord  Chancellor. 

I  have  a  Recollection  of  some  Case,  where  this  was 
much  considered  ;  and  I  believe  the  Course  taken  was  to 
order  the  Officer,  in  whose  Possession  the  original  Depo- 
sition was,  to  attend  with  it  at  the  Trial ;  and,  if  it  was 
proved  to  the  Satisfaction  of  the  Court  of  Law,  that  the 
Witness  was  unable  to  travel  and  attend,  then  the  original 
Deposition  should  be  tendered  to  be  read  in  the  Court  of 
Law.  That  gets  rid  of  much  Danger;  as  the  Depo- 
sitions, if  published,  could  not  be  read  at  Law,  unless  it 
was  proved  to  the  Satisfaction  of  the  Court,  that  the 
Witness  could  not  be  examined  at  the  Trial  (a).  In  the 
one  Way  you  have  the  Deposition  published,  that  ought 
not  to  be  published,  if  that  Fact  should  not  be  esta- 
blished ;  in  the  other  you  have  the  Benefit  of  it  without 

(a)  See  Luttertl  v.  Reyncll,  Mod.  284. 

Publication  ; 
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Publication  ;  unless  it  should  be  proved,  that  it  is  neces- 
sary. This  Affidavit  is  too  loose ;  that  the  Witness  will 
not  be  able  to  travel  for  a  considerable  Time.  The  Sur- 
geon ought  to  have  made  an  Affidavit  with  reference  to 
the  Time,  when  the  Trial  is  to  come  on ;  pledging  his 
professional  Judgment  to  the  Probability,  that  the  Witness 
will  not  be  able  to  attend  at  that  Time.  If  the  Affidavit 
was  more  precise  in  that  Respect,  I  think  I  ought  to 
make  such  an  Order  as  1  have  mentioned. 


1812. 

Andrews 

v. 
Palmer. 


An  Affidavit  was  afterwards  produced  more  precisely 
worded ;  and  the  Order  was  made  accordingly. 


STOCKLEY  v.  STOCKLEY. 


1812, 
Nov.  14,  !<*• 


WILLIAM  STOCKLEY,  being  seised  under  Three    Specific  Per- 
Freehold  Leases  from  the  Earl  of  Derby  $  One  dated  formance  of  a 
1768,  of  a   Farm,   called   Gore's  Tenement ;   another,  paro*  Agree- 
dated  in  1 77 1 ,  of  a  Farm,  called  Stockleifs,  consisting  of  ment  M  *° 
a  Messuage  and  several  Pieces  of  Land,  amongst  which  ^jan^ :  the  ®" 
were  Two  Meadows,  called  Lang-Shoot  and  Rush-Hey;  fect  of  a  Fand" 
and  the  Third,  dated  in  JT72,  of  Moss  Lands,  afterwards  ly  ComPromiae 
improved,  and  divided  into  Six  Closes,  called  the  Moss 


Rights;  with 
Part-perform* 


Closes;  by  his  Will,  dated  the  3d  September,  1782,  dis- 
posed of  his  Property  in  the  following  Terms :  "  I  give  b   P    - 
"  and  devise  to  my  Son  Benjamin,  when  he  comes  to  the  8e88ion  andlm- 

provements; 
and  Acquiescence  near  Nineteen  Years  $  a  third  Person  being  permitted 
to  act  upon  his  Conception  of  the  Rights,  not  questioned  at  the  Time 
by  the  Defendant  -,  who  cannot  object  that  he  acquiesced  under  Ex- 
pectations from  that  Person ;  which  were  in  Part  disappointed. 
*       C4  "Age 
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€l  Age  of  Twentj-one  Years,  all  that  my  Messuage  or 
"  Tenement,  now  in  the  Possession  of  Edward  Foster,  as 
€€  Farmer  thereof,"  subject  to  certain  Annuities ;  "  I  give 
"  and  devise  to  mj  Son  Thomas,  all  that  my  Messuage  and 
"  Tenement,  wherein  I  now  live,"  subject  also  to  certain 
Annuities. 


The  Testator  died  in  September,  1782.  At  the  Time, 
whenhe  made  his  Will,  he  occupied  the  Farm  called  Gorfs 
Tenement,  the  Two  Meadows  called  Long-Shoot  and 
Rush- Hey,  and  Two  of  the  Moss  Closes;  and  he  resided 
in  the  House,  Part  of  Gore's  Tenement;  the  Residue  of 
the  Property  comprised  in  the  Lease  of  1771,  together 
with  the  Four  remaining  Moss  Closes,  and  a  House 
thereon,  being  held  by  Edward  Foster. 

In  January,  1787,  a  Meeting  took  place ;  at  which  the 
Executors  and  Widow  of  the  Testator,  the  Plaintiff  Tho- 
mas Stockley,  the  Defendant  Benjamin  Stockley,  and 
Benjamin  Stockley  the  elder,  their  Grandfather,  were 
present,  in  order  to  settle  the  Affairs  of  the  Testator. 

At  that  Meeting,  Stockley,  the  Grandfather,  stated  to 
the  Plaintiff  and  Defendant,  that,  as  the  Two  Closes,  called 
Long-Shoot  and  Rush-Hey,  were  comprised  in  the  Lease 
of  177 1,  it  would  be  more  convenient,  that  the  Defendant 
should  have  them  ;  and  should  give,  in  Exchange,  the 
Four  Closes  of  Moss  Land,  demised  to  Foster;  adding, 
that  he  knew  the  latter  were  not  so  valuable  as  the  former ; 
but  that  he  would  make  Amends  to  the  Plaintiff;  to  which 
Proposal  the  Plaintiff,  who  was  then  an  Infant,  and  the 
Defendant,  then  adult,  agreed;  also  that  during  Fos- 
ter's Lease  the  Defendant  should  pay  the  Plaintiff  a  cer- 
tain Rent. 


The  Defendant  was  soon  after  put  in  Possession  of 
the  Two  Closes,  called  Long-Shoot  and  Rush-Hey ;  and 

had 
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had  ever  since  continued  in  Possession.  He  also  paid  die 
Rent  to  the  Plaintiff  until  the  Expiration  of  Foster's  Lease, 
in  February,  1789 ;  when  the  Plaintiff  was  put  into  Pos- 
session of  the  Four  Moss  Closes,  and  had  ever  since  con- 
tinued in  Possession  of  them ;  as  also  of  the  other  Two 
Moss  Closes,  and  of  the  Messuage  and  Premises  called 
Gorh  Tenement,  comprised  in  the  Lease  of  1768  ;  but 
no  Conveyance  had  ever  been  executed  by  the  Plaintiff  or 
Defendant,  either  of  the  Four  Moss  Closes,  or  of  Long- 
Shot  and  Rush-Hey. 

The  Defendant  having  commenced  an  Action  of  Eject- 
neat  to  recover  the  Four  Closes  of  Moss  Land,  and  the 
House  thereon,  the  Plaintiff  filed  his  Bill ;  insisting,  that 
if  any  Donbt  could  arise  on  the  Construction  of  the  Will, 
be  was  entitled  to  an  Execution  of  the  Agreement,  upon 
Part-performance  and  Acquiescence  for  nearly  Nineteen 
Years,  and  Improvements  by  him ;   that  Stockley,  the 
Grandfather,  had  left  the  Defendant  a  Moiety  of  an 
Estate  at  Barscough;  which  he  would  not  have  done,  in 
case  he  had  suspected,  that  the  Defendant  would  have  en- 
deavoured to  set  aside  the  Agreement ;  which  Estate  the 
Defendant  now  enjoyed ;  and  praying  a  specific  Perform- 
ance of  the  Agreement,  with  the  consequential  Direc- 
tions for  mutual  Conveyances. 


1812. 

Stocklby 

v. 
Stockley. 


The  Answer  insisted,  that  the  Testator,  by  the  Words 
of  his  Will,  bequeathed  to  the  Plaintiff  only  the  Messuage 
or  Tenement,  where  he  then  lived ;  and  that  the  Lands, 
belonging  to  Stockleys,  at  that  Time  in  the  Occupa- 
tion of  the  Testator,  were  not  included ;  but  only  such % 
Lands,  as  were  usually  held  with  Gorefs  Tenement    The  , 
Defendaut  admitted  the  Meeting ;  but  stated,  that  on  his 
objecting  to  the  Proposal,  made  by  his  Grandfather,  the 
latter  in  a  threatening  Manner  said,  that  he  would  force    , 
the  Defendant  to  be  quiet ;  or  would  leave  him  worse ; 

from 
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1812.  from  which  the  Defendant  armrehended  that  his  Grand- 

Sv^^KT       taker  would  alter  his  Will,  by  which,  as  the  Defendant 
fc  had  Reason  to  believe,  the  whole  of  the  Estate  in  Burs- 

Siucsxet.  cong*  was  given  to  him  ;  and,  therefore,  because  he  stood 
very  mnch  in  Awe  of  his  Grandfather,  he  forbore  to  nxge 
his  Qaim  any  more.  The  Defendant  denied  the  Agree- 
ment,  and  the  afledjged  Acts  of  Part-performance  ;  but 
adiuhtrd,  that  die  Plaintiff  had  got  into  Possession  of  the 
Fonr  Closes  of  Moss  Land,  and  was  still  in  Possession  of 
them;  the  Defendant  being  restrained,  bj  the  Threats  of  his 
Grandfather,  who  died  in  1 805,  from  sooner  asserting  his 
Right  to  the  Moss  Closes.  He  farther  stated,  that  he  was 
under  the  original  Will,  made  by  his  Grandfather,  to  have 
taken  the  whole  of  his  Estates;  and  that  has  Grandfather,  by 
revoking  his  original  Wil,  and  giving  the  Defendant  only 
a  Moiety  of  the  Estates,  the  uhole  of  which  were  at  the 
Meeting  promised  to  him  absolutely,  had  dcceiigd  and 
disappointed  him;  and  he  therefore  submitted,  that  he 
was  no  longer  bound  to  acquiesce  in  the  proposed  Arrange- 
ment.  The  Defendant  also  insisted  upon  the  Statute  of 
Frauds  (n)  in  Bar  to  the  Relief,  sought  by  the  BilL 


The  Decree,  made  at  the  Roils  on  the  27th  of  Jm 
1809,  which,  it  was  admitted,  had  not  been  drawn  up  ac- 
cording to  the  Intention  of  the  Court,  directed,  that  the 
Bifl  should  be  retained  for  Twelve  Months,  and  that  the 
Defendant  should  be  at  liberty  to  bring  an  Ejectment  for 
the  Recovery  of  the  Property,  and  proceed  to  Trial ;  and, 
on  the  Trial,  the  Plaintiff  was  not  to  set  up  the  Statute  of 
Limitations;  and  the  Injunction,  which  had  been  granted, 
restraining  the  Defendant  from  proceeding  at  Law,  was 
continued ;  and  all  farther  Directions  were  reserved,  with 
liberty  to  apply  m  the  Mean-time. 


(a)  Stat.  29aicl 


From 
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From  this  Decree  the  Plaintiff*  appealed  to  the  Lord  1812. 

Chancellor.  Stocklby 

v. 
Sir  Samuel  Romillj/,  and  Mr.  Bell,  for  the  Plaintiff.  Stockley. 

This  is  a  Bill  to  carry  into  Execution  an  Agreement, 
entered  into  a  long  Time  ago  ;  but  that  Agreement  has 
been  acquiesced  in,  from  the  Period,  when  it  was  entered 
into,  until  the  filing  of  the  Bill ;  between  Eighteen  and 
Nineteen  Years.  The  Defendant  conceives,  that  he  is 
entitled  to  extricate  himself  from  the  Obligations,  imposed 
upon  him  by  the  Agreement,  because  the  Grandfather  has 
notgiven  him  all  that  he  expected.  The  Grandfather  did 
devise  to  the  Plaintiff  and  Defendant  according  to  his 
Promise  •,  and  it  is  quite  immaterial  in  what  Proportions ; 
or  what  was  the  Value  of  the  Estate,  given  to  each  of 
them.  , 


In  1806  the  Defendant  for  the  first  Time  sets  up  a 
Title,  not  only  to  the  Property  he  gave,  but  also  to  that 
be  received  in  Exchange ;  contending,  that  the  Devise  to 
the  Plaintiff  extended  only  to  the  House,  in  which  the 
Testator  resided ;  and  not,  as  it  must  be  construed,  to  the 
whole  Farm,  occupied  by  him.  Whatever  may  be  the 
Construction  that  ought  to  be  put  upon  the  Will,  the 
Master  of  the  Rolls,  if  his  Opinion  was,  that  the  Defendant 
should  proceed  in  Ejectment,  should  have  dismissed  the 
Bill ;  as  it  proceeds  upon  the  Principle,  that  the  Plaintiff 
here  has  no  remedy  at  Law.  Nothing,  indeed,  can  be 
tried  by  this  Ejectment ;  the  legal  Estate  of  the  Four  Closes 
being  certainly  in  the  Defendant;  and,  the  Object  of  this 
Suit  to  get  a  Conveyance  from  the  Defendant  of  that  legal 
Estate.  When  the  Circumstances  are  considered,  that  the 
Agreement  was  entered  into  under  the  immediate  Auspices 
of  the  Grandfather,  who  has  made  a  Disposition  of  his 
own  Property  on  the  Faith  of  it;  the  long  Acquiescence; 

the 
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the  Construction  of  die  Parties,  especially  the  Defendant, 
an  Adult,  at  the  Date  of  the  Agreement ;  the  Plaintiff  is 
entitled  to  the  Decree  his  Bill  seeks ;  admitting  that  the 
Defendant  would,  at  Law,  be  entitled  to  recover  the  Four 
Moss  Closes.  The  Objection  from  the  Statute  of  Frauds 
is  answered  bj  the  Fact,  that  there  has  been  a  Part-per- 
formance. It  is  next  contended,  that  the  Agreement  was 
made  with  the  Plaintiff,  when  an  Infant :  but  every  Agree- 
ment with  an  Infant  is  not  void;  and  the  Plaintiff,  when 
adult,  acquiesced  in,  and  confirmed  this  Agreement.  The 
Defendant  himself  acquiesced  in  it,  until  the  Death  of  his 
Grandfather;  and  then,  as  be  has  not  got  the  whole  of  his 
Grandfather's  Property,  would  disturb  it:  but  suppos- 
ing the  Agreement  not  beneficial  to  him,  yet,  having 
waited  until  his  Grandfather's  Death,  it  would  be  a  Fraud 
in  the  Defendant  to  impeach  it ;  the  Grandfather  having 
made  his  Will  on  the  Faith  of  it.  The  Agreement  was  a 
Family  Arrangement ;  to  establish  the  Peace  of  a  Family ; 
and  in  this  respect  the  Case  resembles  Stapilto*  v.  Stapil- 
ton  (a).  The  only  Difference  is,  that  the  Grandfather 
here  held  out,  that  he  would  make  a  Provision. 


Mr.  Martin  and  Mr.  Heys,  for  the  Defendant. 


The  Closes  Lamg-Skoat  and  Rmsh-Hey  were  not  de- 
mised by  those  Names:  nor  mentioned  by  those  Names  in 
theWilL  This  Agreement  was  intended  as  an  Exchange; 
which  is  not  immaterial ;  since,  if  the  Plaintiff  was  ejected 
from  the  Closes  he  received  in  Exchange,  he  would  be 
entitled  to  recover  those  be  gave.  One  of  the  Grounds, 
on  which  the  Plaintiffs  Claim  to  a  specific  Performance 
rests,  is,  that  the  Defendant  takes  an  Advantage  under 
his  Grandfather's  WilL  That  is  not  in  Proof:  neither 
does  any  Thing  appear  on  tbefFace  of  the  WilL  to  cor- 


(a)  1  Jik.2. 


roborate 
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roborate  the  Assertion.  This,  therefore,  is  not  an  Agree- 
mem,  specifically  to  be  performed.  As  all  the  Six  Close? 
either  descended  to  the  Defendant,  as  eldest  Son  and 
Heir,  or  passed  to  him  as  Devisee,  there  was  no  Considera- 
tion for  the  Agreement.  If  the  Grandfather  proposed  an 
Exchange,  under  a  Misapprehension  of  the  Parties' 
Rights,  what  Equity  has  the  plaintiff?  The  first  Question, 
therefore,  is,  whether  any  Consideration  ever  passed  to  the 
Defendant ;  which  might  be  successfully  contended,  if  the 
legal  Estate  of  the  Two  Closes  passed  to  the  Plaintiff. 
The  next  Question  is,  whether  this  was  an  Agreement,  en- 
tered into  by  Parties,  cognizant  of  their  Rights :  such  an 
Agreement  as  this  Court  ought  to  perform.  The  Case  of 
StapUton  v.  Stapilton  differs  from  the  present.  That 
was  the  Case  of  an  actual  Conveyance  of  the  Estate ;  a 
foluntary  Settlement ;  where  all  the  Parties  were  apprised 
of  their  Rights.  If  these  Parties  had  subsequently  exe- 
cuted a  Deed,  the  Defendant  could  have  no  Relief.  The 
Proposal  and  Representation  came  from  the  Grandfather. 
It  would  have  been  different,  if  the  Proposal  had  come 
from  the  Defendant  himself. 


'     1812. 
Stockley 

V. 

Stockley. 


Sir  Samuel  RomiUg,  in  Reply. 


The  Defendant  says,  that  he  did  not  enter  into  the  Agree? 
ment;  but  that  he  was  silent  and  forbore  to  urge  bis 
Claim.  If  the  Two  Closes  did  not  pass  by  the  Devise  to 
the  Plaintiff,  but  descended  to  the  Defendant  as  Heir,  yet 
the  Agreement  is  binding  upon  him.  There  is  no  Pre- 
tence for  alledging,  that  the  Defendant  was  ignorant  of  his 
Rights.  The  Answer  admits,  that  he  was  aware  of  them ; 
butsays,  he  was  induced  to  accede  by  his  Expectations  from 
his  Grandfather.  The  Plaintiff,  acting  on  the  Faith  of  the 
Agreement,  has  improved  the  Property  in  his  Possession; 
a  Fact  admitted  by  the  Answer.  The  Grandfather  ac- 
tually made  a  Provision  on  the  Faith  of  the  Agreement ; 

the 
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Stockley 

v. 
Stockley. 


the  Court,  therefore,  will  not  disturb  it,  under  all  these 
Circumstances.  Whether  the  Grandfather  left  to  the  De- 
fendant the  particular  Estate,  which  he  promised,  is  imma- 
terial. It  is  sufficient,  that  the  Defendant  took  that  Pro- 
mise, as  the  Consideration ;  and  whether  it  was  realized, 
or  not,  is  of  no  Consequence  His  Expectation  being 
disappointed,  he  cannot  resort  to  his  original  Bight. 
With  regard  to  the  Defendant's  Character,  as  Heir,  an 
Heir  stands  in  the  same  Situation  with  a  Stranger,  as  to 
Election. 


Nov.  16. 


Family  Com- 
promise fa- 
vored; if  rea- 
sonable, and 
upon  a  doubt- 
ful Right  i  even 
in  the  strongest 
Case;  as  where 
onePartywas 
drunk  at  the 
Time. 

Whether  upon 
a  mere  Suppo- 
sition of  Right, 
proving  erro- 
neous, Qw*re. 


The  Lord  Chancellor. 

If  this  Cause  can  be  determined,  assuming,  that  these 
Two  Closes  did  not  pass  by  the  Will  to  the  Plaintiff,  but 
that  a  Court  of  Equity  ought  to  determine  them  to  be  his, 
the  Expense  of  a  Trial  at  Law  must  be  regretted.  It  ii 
true,  in  Family  Arrangements  this  Court  has  administered 
an  Equity,  which  is  not  applied  to  Agreements  gene- 
rally ()).  One  very  strong  Instance  is  the  Case  of  PuUen 
v.  Ready  (a) ;  where  Legacies  were  given  ;  to  be  forfeited 
by  Marriage  without  Consent:  one  of  the  Legatees  did 
marry  without  Consent;  a  Family  Arrangement  took 
place ;  giving  that  Legatee  the  Benefit  of  the  Legacy. 
That  Arrangement,  it  was  suggested,  was  under  a  Mistake 
of  the  Law ;  that  the  Condition  was  only  in  terroran ; 
which  under  the  Circumstances  it  was  not;  and  it  was  con- 
tended, that  the  Parties  were  not  bound :  but  Lord  Hard- 
wicke  said,  there  was  the  Will  before  them ;  and  if  they 
chose  to  construe  it,  taking  upon  themselves  the  Know- 
ledge of  the  Law,  he  would  hold  them  bound.  That  Case, 
with  the  Passage  in  Cory  v.  Cory  (6),  which  is  certainly 

(1)  Jones  v.  Boulter,  1  Cox,  288. 


(a)  2  Atk.  687- 


(b)  1  Vcs.  19. 


very 
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very  strong,  that  an  Agreement  to  settle  Disputes  in  a  Fa- 
mily, and  a  reasonable  Agreement,  should  be  inforced 
against  a  Party,  who  was  drunk  at  the  Time,  and  Stapil- 
ton  v.  Stapilton  (a),  which,  with  all  the  able  Reasoning 
in  it,  is  also  an  extremely  strong  Case,  lead  me  to  the 
Opinion,  that  in  these  Family  Arrangements  the  Court 
does  not  quite  go  the  Length  of  denying  Relief  upon  the 
Principle,  that  prevails  between  Strangers. 

I  had  a  Doubt,  whether  what  is  in  Stapilton  v.  Stapil- 
ton (}),  represented  as  falling  from  Lord  Macclesfield,  in 
Cam  v.  Cann  (c),  could  have  been  his  Language.     If  a 
Doubt  is  raised  between  Parties  as  to  their  Rights,  and, 
adverting  to  that  Doubt,  they  come  to  an  Agreement, 
and  that  is  a  reasonable  Agreement,  in  Family  Matters 
the  Court  goes  a  long  Way  to  carry  it  into  Execution : 
but  my  Difficulty  was,  that  there  might  be  a  Supposition 
of  Right,  without  a  Doubt  upon  it ;  that  it  would  be  too 
much  to  execute  an  Agreement,  entered  into  upon  such 
Supposition ;  if  unfounded ;  and  the  Words  of  Lord 
Macclesfield,  instead  of  "  a  Supposition  of  Right/'  might 
have  been,  "  a  doubtful  Right :"  but  I  observe  in  a  Ma- 
nuscript Note,  that  I  have,  the  same  Words  are  repre- 
sented as  those  of  Lord  Macclesfield. 


1819. 

Stock ley 

v. 
Stockley. 


I  should  be  sorry  to  decide  this  upon  a  View  of  the 
Case,  that  was-not  much  pressed  at  the  Rolls.  The  De- 
cree is  admitted  not  to  be  drawn  up,  as  the  Master  of  the 
Rolls  intended ;  and  must  therefore  be  altered :  but  I  do 
not  hesitate  to  express  a  strong  Opinion,  that  the  Defend- 
ant was  bound  under  the  Circumstances.  This  Family 
Meeting  taking  place  after  the  Testator's  Death,  it  is  im- 
possible to  deny,  that  there  was  a  fair  Question,  whether  the 


(a)  1  AtL  2. 

(b)  See  1  Atk.  10. 


(cj  See  1  P.  WM.  723. 
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Two  Closes  did,  or  did  not,  pass  under  the  Description  of 
"  the  Messuage  or  Tenement  in  the  Possession  of  Fasten" 
also,  whether  they  passed  according  to  the  Intention  of  the 
Testator.  It  appears,  at  least,  at  that  Conversation,  that 
a  third  Person,  to  whom  both  these  Parties  profess  to  pay 
Attention,  must  have  taken  for  granted,  that  Thomas  waa 
entitled  to  these  Two  Closes ;  that  such  a  Belief  was  ge- 
nerated in  the  Mind  of  that  third  Perspn ;  as  he  says, 
"  Benjamin  shall  have  that,  which  Thomas  gives  up ;  and 
"  Thomas  shall  have  that,  which  Benjamin  gives  up." 
That  is  an  Assertion  by  a  third  Person,  speaking  of  the  In- 
terests of  the  Two  Others,  importing  what  he  thought,  at 
least.  If  theu  he  makes  that  Statement,  and  Benjamin 
admits,  that  at  that  Moment  his  Conception  was  quite 
otherwise,  and  that  Thomas  was.  not  entitled  under  the 
Devise,  there  are  Cases  in  Equity  of  a  third  Person,  deal* 
ing  about  the  Interests  of  Two  Persons,  as  to  whom  he  in- 
terposes ;  asserting  their  interests  to  be,  as  he  describes 
them ;  and  another  Person,  who,  conceiving  them  to  be 
otherwise,  remains  sijent 


It  is  clear  also,  that  the  Grandfather  intimated  to  both  l 
Parties  this,  at  least;  that  with  regard  to  this  Arrange- 
ment, proposed  by  him,  and  understood  by  him  to  be  ac- 
ceded to,  he  meant  to  make  some  Disposition  of  his  own 
Property ;  observing,  that  Thomas  would  have  the  worst 
of  it :  but  he  (the  Grandfather)  could  set  that  right  by  his 
own  Property.  He  is  permitted,  therefore,  to  act  upon 
%the  Supposition,  that  an  Agreement  had  taken  place,  with 
regard  to  which  he  was  to  do  something.  Suppose  then 
Thomas  entitled  to  those  Two  Closes;  and  the  Grandfa- 
ther had  given  him  nothing:  could  Tfiomas,  after  the 
Lapse  of  Nineteen  Years  say,  that  he  had  acquiesced  under 
the  Expectation  of  the  Grandfathei^smakinguptohimthat 
Difference ;  and  desire,  as  he  had  been  disappointed  in 
that  Expectation,  to  be  discharged  ?    He  would  have  great 

Difficulty 
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tHfficulty  in  maintaining  thty  Benjamin  on  the  other 
Hand  by  his  Answer  says,  the  Grandfather  promised  to  give 
hmtheBurscough  Estate ;  and  as  he  acted  under  the  Ex- 
pectation of  receiving  a  greater  Bounty  than  has  been 
gifeo  to  him,  therefore  he  shall  take  that  Half  of  the  Es- 
tate, which  is  given  to  him ;  and  shall  take  back  his  own 
Estate  also*,  It  would  be  very  difficult  for  him  to  esta- 
bliab  that  Claim. 


33 


1812. 

Stocklsy 

v. 
Stockley. 


Upon  Two  Grounds  therefore  I  have  a  strong  Opinion 
that  the  Defendant  is  bound :  1st,  that  enough  was  before 
them  to  induce  a  Doubt  upon  the  Question  as  to  the  legal 
Operation  of  the  Will :  2dly,  the  actual  Intention ;  and 
if  they  had  a  Right  to  determine  by  Compromise,  with 
regard,  not  only  to  the  legal  Effect  of  the  Will,  but  the 
actual  Intention,  there  is  enough  of  that  to  support  the 
Agreement:  1>ut,  if  not,  yet  under  the  Effect  of  what 
passed  in  the  Grandfather*!  Presence,  and  must  have  had 
aa  Effect  upon  his  Intention  through  his  Life,  and  what 
appears  from  the  Conduct  of  the  Defendant  to  have  been 
his  Conception  of  the  Grandfathers  Intention  during  his 
whole  Life,  there  is  enough  to  bind  him. 


The  Decree  was  made  according  to  the  Prayer  of  the 
Bill 


Vol  I. 


D 


FREEMAN, 
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1812. 
Nov.  IS.  18. 
Commission  of 
Bankruptcy 
not  supersed- 
able  under  the 
General  Order, 
(96th  June, 
1793)  where, 
due  Diligence 
oeing  used,  the 
Adjudication 
was  prevented 


FREEMAN,  Ex  parte.  (I)  • 

THE  Petition  stated,  that  on  the  85th  of  September, 
1 8  i  2,  a  Commission  of  Bankruptcy  issued  against 
Davis  emd  Lloyd;  and  on  the  30th  the  Commissioners 
met,  at  Mel k sham,  for  the  Purpose  of  opening  the  Com- 
mission ;  when  Evidence  was  given  of  the  petitioning  Cre- 
ditor's Debt,  and  the  Trading ;  and  an  Act  of  Bank- 
ruptcy was  proved  against  Davis ;  but  Lloyd,  having  ob- 
tained Information  of  the  Commission,  removed  out  of 
die  Way,  and  concealed  Two  Persons  of  the  Names  of 
Straiten  and  Osmqn;  who  were  capable  of  proving  an 
by  keeping  Evi-  Act  of  Bankruptcy  on  his  Part.  The  Commissioners, 
dence  out  of  not  being  attended  by  either  of  those  Persons,  adjourned 
their  Meeting  until  the  8th  of  October ;  to  give  a-  farther 
Opportunity  of  proving  an  Act  of  Bankruptcy  against 
Lloyd.  The  Commissioners'  Summons  was  served  on  the 
6th  of  October  upon  Stratten*  requiring  his  Attendance 
on  the  8th ;  which  he  did  not  obey ;  but  wrote  to  his 
Friends;  acknowledging  his  Determination  not  to  appear 
as  Evidence  against  Lloyd  \  admitting  his  Concealment  to 
be  with  that  View  expressly ;  and  requesting  the  Answers 
to  his  Letters  to  be  sent  to  Lloyd.,  Of  Osman'a  Place 
of  Residence  no  Trace  could  be  discovered.  In  conse- 
quence no  Act  of  Bankruptcy  could  be  proved  against 
Lloyd.  On  the  8  th  of  October  the  Commissioners  farther 
adjourned  their  Meeting,  in  order  that  a  Petition  might  be 
presented  to  the  Great  Seal,  to  compel  the  Attendance  of 
Straiten  and  Osman ;  and  to  enlarge  the  Time  for  opening 
and  proceeding  in  the  Commission.  On  the  13th  of  Oc- 
tober  an  Application  was  made  for  a  special  Order  to 
enlarge  the  Time  for  opening  the  Commission :  but  the 
Agent  was  informed,  that  such  Application  was  unusual. 


the  Way.    A 
Writ  of  Super- 
sedeas  and  a 
new  Commis- 
sion being  ob- 
tained without 
disclosing,  that 
an  Attendance 
had  been  or- 
dered upon  a 
Petition  to 
compel  the  At- 
tendance pf 
Witnesses  un- 
der the  first 
Commission, 
the  Writ  was 
quashed,  and 
the  second 
Commission 
superseded. 
No  second 


(1)1  Roses Bpt.  Cases,  p.  380. 


Commission  of 

Bankruptcy  to  be  sent  to  the  Lord  Chancellor  without  a  Note  of  what 

has  passed  in  the  first '       . 


The 
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•      The  Petition  was  presented;  and  was  on  the  1 6th  of  1819, 

October  answered  for  the  next  Day  of  Petitions ;  and  *  pR^7AN 
Copies  were  served  on  Lloyd  and  Straiten.  Oman  and  Ex  parte* 
Straiten  continuing  to  absent  themselves,  and  no  Act  of 
Bankruptcy  being  proved  against  Lloyd,  the  Bankruptcy 
had  not  appeared  in  the  Gazette,  when  the  Twenty-eight 
Days,  under  the  General  Order  (a),  expired!  on  Friday, 
tfceSSd  of  October:  but  Notice  was  given  at  the  Bank- 
rapt  Office  of  the  Intention  to  proceed  in  the  Commission 
without  Delay;  when  the  Attendance  of  the  Witnesses 
could  be  obtained  under  the  Lord  Chancellor's  Order; 
with  the  Commissioners'  Certificate  of  the  Facts. 

The  Solicitor  to  the  Commission,  finding  on  Monday 
the  26th  of  October,  that  another  Docket  was  struck 
igunst  Davis  and  Lloyd,  entered  a  Caveat ;  and  served 
(he  Solicitor,  who  struck  that  Docket,  with  a  Copy  of  the 
Petition,  presented  and  answered;  giving  him  Notice, 
that  an  Application  would  be  made  to  the  Great  Seal  on 
die  3 1 st  of  October  to  hear  that  Petition;  and,  that  the 
Commission,  already  taken  out,  would  be  proceeded  in, 
as  soon  as  the  Attendance  of  Straiten  and  Osman  could 
be  obtained  under  the  Lord  Chancellor's  Order.    On  the 
ttrae  Day,  the  Solicitor,  who  struck  the  second  Docket, 
gave  Notice  to  the  Solicitor  under  the  existing  Commis- 
sion, that  a  Docket  was  struck ;  and  that  a  Commission 
of  Bankruptcy  had  been  accordingly  prepared  by  the 
Secretary  of  Bankrupts ;  and  would  that  Evening  be  for- 
warded to  the  Lord  Chancellor. 

On  the  28th  of  October  the  Commissioners,  finding, 

that  Straiten  could  not  be  prevailed  upon  to  attend  them, 

notwithstanding  he  was  within  Three  Miles  of  the  Place 

*  of  Meeting,  and  a  Chaise  had  been  sent  for  the  Purpose 

(a)  *6th  June,  1793. 2  Cooke's  Bank.  Law,  372,  and  2  Vcs. 
Jon.  190. 

D  2  of 
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1819.  of  conveying  him,  proceeded  to  take  the  Evidence  of 

Freeman,  another  Person,  Ann  Davis  ;  and  upon  that  Evidence 
Ex  parte.  declared  both  Davis  and  Lloyd  Bankrupts.  A  Copy  of 
that  Declaration  was  forwarded  to  Town;  to  be  inserted 
in  the  Gazette  i  but,  when  the  Agent  applied  at  the  Bank- 
rapt  Office,  the  necessary  Signature  was  refused ;  on  the 
Ground,  that  a  Writ  of  Supersedeas  and  a  new  Commis- 
sion had  been  sealed.  On  the  Evening  of  the  26th 
of  October*  special  Messenger  was  sent  to  the  Lord  Chan- 
cellor, then  in  Dorsetshire ;  and  on  the  28th  of  October 
an  Order  was  made  to  supersede  the  first  Commission,  and 
for  the  issuing  of  the  second  Commission  ;  the  Circum- 
stances not  being  disclosed  to  his  Lordship. 

This  Petition,  alledging,  that  Ucyd  had  kept  back  the 
Witnesses  to  prove  the  Bankruptcy  against  him  under  the 
first  Commission,  in  order  to  prevent  its  being  opened 
within  the  Time  required  by  the  General  Order,  and  that 
another  Commission  might  be  executed  iu  London,  in  the 
Vicinity  of  his  immediate  Friends,  and  conducted  by  his 
own  Solicitor ;  that  the  principal  Creditor  and  principal 
Part  of  the  Partnership  Property  were  in  the  -Neighbour- 
hood of  Melksham ;  that  the  first  Commission  was  pro- 
ceeded in,  as  far  as  under  the  Circumstances  it  could  be ; 
and  was  intended  to  be  prosecuted  without  Delay,  as  soon 
as  the  Attendance  of  the  Witnesses  could  be  compelled ; 
prayed,  that  the  Writ  of  Supersedeas  may  be  quashed ; 
and  a  Writ  of  Procedendo  may  issue  upon  the  first  Com- 
mission ;  and  that  the  second  Commission  may  be  super- 
seded. 

Sir  Samuel  Romilly,  and  Mr.  fVray,  for  the  Petitioners 

There  has  been  no  Neglect  whatever  on  the  Part  of 
those,  taking  out  the  first  Commission.  This  Application 
falls,  therefore,  immediately  within  the  Case  Ex  parte 

Ellis; 


CASES  IN  CHANCERY.  37 

Ellis  (a) ;  where  your  Lordship  held,  that  a  Declaration  1812. 

in  the  Gazette  was  not  in  every  Instance  necessary  under  Freeman 
Lord  Loughborough's  Order.  Where  a  Party  has  Notice  Ex  parte. 
of  the  Intention  to  proceed  in  the  first  Commission,  he 
shall  not  avail  himself  of  the  Circumstance,  that  it  has  not 
been  inserted  in  the  Gazette.  The  Spirit  of  the  Order 
has  been  complied  with ;  and  your  Lordship  will  deter- 
mine on  the  Circumstances ;  as  in  Ex  parte  Leicester,  Ex 
parte  Layton  and  Hardwicke  (6),  and  Ex  parte  San- 
to* (c).  This  Point  seems  to  have  been  decided  in  a 
Caae,  cited  at  the  Bar  in  the  Argument  of  Ex  parte  Lei- 
cater.  What  is  the  Meaning  of  the  Words  "Want  of 
"  Prosecution"  in  the  General  Order?  Do  they  import  all 
possible  Diligence  aud  Exertion? 

Mr.  Leach,  and  Mr.  Heald,  against  the  Petition. 

The  second  Commission  issued  comformably  to  Lord 
Rosslyn's  General  Order,  which  gives  an  absolute  Right 
to  sue  it  out  after  the  Expiration  of  the  Twenty-eight 
Day 8;  and  there  is  no  Principle,  upon  which  an  innocent 
Party  can  be  deprived  of  the  Advantage  he  has  so  ob- 
tained.   What  Means  had  the  Solicitor,  suing  out  this  se- 
cond Commission,  of  trying  the  Truth  of  the  Assertions, 
contaiued  in  the  Notice,  given  to  him  ?  Thosfe  Assertions 
might  be  a  mere  Instrument  of  Delay.     Can  the  mere 
Circumstance  of  presenting  a  Petition  repeal  the  General 
Order  ?    The  Case  Ex  parte  Ellis  has  no  Application. 
There  was  an  effectual  Prosecution  of  the  first  Commis- 
sion; and  the  Advertisement  in  the  Gazette  was  there  phy- 
sically impossible.  In  Ex  parte  Sanden  the  Creditor  was 
acting  in  the  Breach  of  his  own  Engagement.    The  Cir- 
cumstances of  the  Case,  cited  in  the  Argument  of  Ex 
parte  Leicester,  do  not  appear:  but  it  seems  to  have 

(a)  7  Ves.  136.  (c)  Rose's  Ba.  Ga.  85. 

(ft)  6  Ves.  429-  434. 

D  3  turned 
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If.  turned  uieh  mpom  tact :  that  the  Older 

£^       tamed;  bat  the  Wrk  of 


Tkt  Lerd  Chasceixo*. 

19.  Under  the  first  of  these  ' 

place  within  Five  Days  for  die  Pnipuec  of 

that  Commission;  and  was  joined  on  the  Ground,  i 

the  Attendance  of  these  Witnesses  conld  not  be  procur 

and  upon  a  Petition  tome  I  made  an  Older  for  the  Hi 

ing  of  that  Petition;  which  mCoaaeqnence  of  die  Sea 

of  the  Year,  when  that  Order  was  made,  could  not  ] 

sibly  take  place  before  the  Expiration  of  the  Tweuty-ei 

Da js  under  the  General  Order.    As  far  therefore  as  1 

can  be  considered  the  deliberate  Act  of  the  hoard  Ck 

ilar  ctUcr%  it  amounts  to  this ;  that  particular  Circumstao 

fences     would  take  a  Case  out  of  the  General  Order;  and  tk 

ike  a       is  no  Doubt,  that,  if  this  Court  had  been  then  sitting, 

t  of  the  if  I  had  been  in  Town,  or  at  a  Distance  which  admit 

Order,   eaSy  Access  to  me,  I  should  have  made  an  Order  for 

nc>  almost  immediate  Attendance;  with  the  View  to  g 

Effect  to  the  clear  Purpose  bond  fide  to  execute  thatCc 

mission. 

)f  an  Upon  the  Affidavits  more  Diligence  could  not  fa 

lank-  been  applied  for  that  Purpose,  after  the  Discovery,  I 

kc.  Ann  Davis  could  prove  an  Act  of  Bankruptcy  by  Lie 

ng  the  Her  Deposition  proves  unquestionably  one  or  more  I. 

ition,  a  0f  Bankruptcy.     That  therefore  would  have  been  wii 

tiro-  ine  Authorities   a  Proceeding;   if  the  Writ  of  Sty 

wlUlin  sedeas,  and  the  second  Commission,  had  not  been  | 

'    w    "  viously  sealed,     from  Recollection  of  the  Time  of 
h  June* 

Day,  when  I  ordered  the  Seal  to  be  put  to  mat  V 

a  c        and  Commission,  it  was  previous  to  the  Declaratioi 

r  Bankruptcy  upon  that  Evidence ,-  and  though  1  do  not 

prehc 
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-prfehend,  that  Instrument*  are  considered  as  sealed,  for  the  1812. 

Purpose  of  proceeding  on  them,  while  remaining  in  the       Feebmam 
Lord  Chancellor's  Hands,  I  must  consider  tnese  Instru-       £x  ^,r^ 
meats  as  sealed  from  the  Moment^ when  they  were  deli-    Instruments 
vered  to  the  Messenger,  who  called  for  them ;  which  is  not  considered 
the  strongest  Way  I  can  put  it  for  those  who  support  the  as  sealed,  for 
second  Commission.  the  Purpose  of 

proceeding  on 
Had  I  recollected,  that  upon  the  l6thof  October  I  had  them,  while 
actually  ordered  an  Attendance  upon  a  Petition,  stating  remaining  in 
die  Reason,  why  the  first  Commission  was  not  effectually  the  Lard  ChaRm 
prosecuted,  and  praying  a  Hearing  upon  a  Day,  evidently  ce  ors  HandB  * 
on  Calculation  long  subsequent  to  the  Expiration  °^  the 
Twenty-eight  Days,  I  should  have  considered,  whether, 
attending  to  the  true  Meaning  of  the  General  Order,  I  ~  ..  , 

should  have  made  that  Order  of  Attendance;  and,  if  my  partv 
Opinion  had  continued,  that  the  Older  was  right  under     ^Vnt  of  Sw- 
tbe  Circumstances,  and  that  1  should,  if  in  Town,  have  persedeas  ^a 
ordered  an  immediate  Attendance,  with  the  View  of  giving  secon(j  Com- 
Effect  to  the  Prosecution  of  a  Commission,  intended  to  be  mission  of 
prosecuted,  I  should  not  have  put  the  Seal  to  the  Writ  of  Bankruptcy 
Supersedeas  and  the  new  Commission :  or,  if  it  had  ap-  considered  as 
peared  to  me,  that  my  Order  ought  to  have  no  Effect,  I  sealed  from  De- 
•hould  have  accompanied  the  sealing  of  the  second  Com-  livery  to  the 
mission  with  an  Intimation  to  the  Bankrupt  Office,  that  Messenger, 
the  Order  issued  by  Mistake ;  and  the  second  Commission 
ought  to  stand.     I  had  however,  and  it  is  not  surprising, 
bo  Recollection  of  the  Circumstance,  that  I  nad  mad 
the  Order  in  that  Case ;  and  received  no  Intimation  to 
4at  Effect. 

The  Notice  to  the  Commissioners,  acting  under  the 
second  Commission,  of  course  could  have  no  Effect.  It 
n  clear,  that  after  a  Writ  of  Supersedeas,  and  a  second 
Commission,  actually  issued,  those  Commissioners  were 
hound  to  proceed ;  and  no  Notice  ought  to  stay  their 
Hands.  As  to  the  rest  of  the  Case,  upon  these  Affidavits 
D  4  the 
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1812. 

Freeman, 
Ex  parte. 


the  Fact  is  clear,  that  Stratten  could  have  proved  an  Act 
of  Bankruptcy ;  and  that  whether  by  concert  with  Lloyd, 
or  not,  under  whatever  Influence  or  Feeling,  he  himself 
states,  that  he  was  determined  to  keep  out  of  die  Way  of 
giving  any  Testimony,  that  could  affect  Lloyd.  It  is  im- 
possible also  upon  this  Statement  not  to  conclude  Lloyd's 
Object  to  have  been,  that  this  Commission  in  the  Country 
should  not  proceed.  He  defends  that,  as  a  proper  Object ; 
as  the  Commission  would  be  better  executed  in  London ; 
and  it  is  extremely  difficult  upon  these  Affidayits  to  say, 
that  Lloyd,  at  least,  did  not  know,  that  a  Proceeding  was 
actually  had  under  his  Bankruptcy ;  if  those,  who  have 
taken  out  the  second  Commission,  did  not  know  that. 


The  only  Su- 
persedeas of  a 
Commission  of 


Taking  the  Delivery  of  the  Writ  of  Supersedeas  and 
Commission  to  the  Messenger  to  be  a  Delivery  to  the 
Party,  though  they  remained  in  the  Bankrupt  Office  until 
after  the  Declaration  of  Bankruptcy  under  the  first  Com- 
mission, the  Question  has  been  argued  as  to  the  Right 
under  such  Circumstances  to  have  a  second  Commission ; 
a  Right,  dispensing  (for  so  it  must  be  put  in  this  Case) 
with  all  intermediate  Proceeding  by  the  Lord  Chancellor 
himself  within  the  Twenty-eight  Days;  and  avoiding  the 
Effect  of  all  such  judicial  Proceeding.  The  Questions 
whether  notwithstanding  any  intermediate,  judicial,  Act  of 
the  Lord  Chancellor  the  issuing  the  Supersedeas  and  new 
Commission  shall  fix  the  Party  with  Costs,  and  whether 
k  is  ipso  facto  equivalent  to  superseding  the  first  Com- 
mission, the  Party  having  a  Right  so  to  consider  it,  are 
perfectly  distinct  None  of  the  Bankrupt  Statutes  give 
any  Direction  as  to  superseding  Commissions  except  in  the 
Instance  of  the  Creditor  privately  receiving  Part  of  his 


Bankruptcy  by 

Statute  is  in  the  Instance  of  the  Creditor,  privately  receiving  part  of 
his  Debt  -,  giving  the  Right ;  and  leaving  no  Discretion  in  the  Lord 
Chancellor;  who  in  all  other  Cases,  considering  the  Commission  as  an 
Action  and,  Execution  in  the  first  Instance,  exercises  the  same  discre- 
tionary Power  over  that  Species  of  Execution,  as  other  Courts. 


Debt 
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Debt;  in  which  Case  it  is  expressly  declared  (a),  that  the  1812. 

Commission  shall  and  may  be  superseded;   giving  the       Fr reman 

Right  to  the  Party;  and  leaving  no  Discretion  in  the        Ex  parte. 

Lord  Chancellor.    As  to  all  other  Cases,  the  Court  is  in 

the  Habit  of  considering  a  Commission  of  Bankjuptcy 

as,  what  it  is  frequently  called,  a  Species  of  Execution ; 

in  Action  and  Execution  in  the  first  Instance ;  and  over 

that  Species  of  Execution  this  Court  has  conceived  itself 

to  have  the  same  discretionary  Power  as  other  Courts  have 

by  interposing  to  prevent  an  unlawful  Use  of  the  Law, 

This  Jurisdiction  was  very  early,  and  very  properly,  ex-     Fraud  inferred 

ercised  in  a  Case,  where  the  Court  inferred  Fraud  from  from  not  pro- 

not  proceeding  with  a  Commission  for  Six  Months :  Ex  ceeding  with  a 

parte  Puleston  (6).    If  this  Creditor  had  been  speculating  Commission  of. 

loosely  upon  the  possible  Proof,  that  might  be  made  some  Bankruptcy  for 

way  or  other,  by  some  Person  or  other,  who  might  be  Six  Months. 

found,  I  should  not  have  thought  this 'like  those  Cases,     Order,  com- 

where  I  have  ordered  Persons  to  attend  the  Commissioners;  peUiog  the  At- 

to  prove  some  specific  Fact  (c);  for  Instance,  a  Witness  to  ten"ancc  °f 

the  Execution  of  a  Deed :  but  there  is  no  Doubt,  that  Witne88es  uP°n 

these  Persons  would  have  been  able  to  prove  an  Act  of  °PcnUlG  awm- 

Bankruptcy.  There  is  no  Suggestion,  that  they  could  not: 

on  the  contrary  there  is  a  Confession,  that  they  kept. out 

■*  J      r  prove  some  spe- 

of  the  Way  on  Purpose.  cific  Fact :  not 

upon  loose  Spe- 
Up  to  the  Year  1793  we  may  collect  from  this  General  culation. 

Order,  that,  if  Eight  Gazettes  had  been  published,  after 
a  Commission  issued,  withoutany  Proceeding,  it  was  super- 
sedable.     I  say,  it  was  supersedable ;  having  laid  down, 
upon  Grounds,  that  still  appear  to  me  satisfactory,  that    Distinction  be- 
there  is  a  great  Distinction  between  a  Commission  super-  tween  a  Com- 

(a) Stat.  5  foo.2.  c.30.8.24.     (c)    E*  parte    Higgins,  miwionof 
(b)  2  P.  Will.  545.  11  Ves.  8.  Bankruptcy  su- 

persedable and  superseded. 

Discretion  of  the  Lord  Chancellor  in  the  former  Case  ;  with  reference 
to  the  Object:  to  prevent  Fraud.  sedable 
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1812.  aedable  and  one,  as  to  which  it  is  declared,  that  it  shall 


FftEKMAN,  an^  maJ  t*6  superseded.  Up  to  the  Date  of  this  Ge- 
Ex  parte,  neral  Order  the  Rule  was  one  as  imperative  as  that, 
which  has  since  prevailed :  hut  it  was  not  a  Rule,  that 
left  no  opening  to  the  Exercise  of  the  Lord  Chancellor's 
Discretion;  and,  if  it  had,  it  would  have  been  a  most 
unwholesome  Rule.  It  was  a  Rule  of  Practice,  laid 
down  for  the  Purpose  of  preventing  Fraud  in  the  Ad- 
ministration of  Bankruptcy  by  not  proceeding  in  the 
Execution  of  Commissions;  and  can  a  Rule,  established 
with  such  an  Object,  be  converted  into  a  Protection  to 
fraud,  by  preventing  the  Execution  of  a  Commission, 
intended  bond  fide  to  be  executed  according  to  the  Exi- 
gencies of  the  Law  ? 

This  General  Order  applies  to  the  Case  of  a  Solicitor, 

who  could  not  execute  the  Commission  for  a  given  Time ; 

and  found  it  necessary  to  take  out  another  Commission 

upon  the  Petition  of  some  other  Creditor:  leaving  it 

quite  open  to  the  Lord  Chancellor's  Discretion  to  issue 

a  Supersedeas. or  not ;  as  one: Lord  Chancellor  could  not 

Commission  of  ^a7  down  a  Rule  to  compel  his  Succe&ors  to  issue  it.     A 

Bankruptcy,        Commission  may  be  supersedable ;  but  cannot  be  super- 

supersedable       seded  without  a  Petition,  and  the  Writ  issuing;  and  this 

under  the  Ge-     is  Notice,  that  in  the  Petition  it.  is  not  necessary  to  state 

neral  Order,        more  than,  coupling  the  Words  of  the  Order  with  the 

(26th  June,         Affidavit,  that  it  does  not  appear  from  the  Gazettes,  that 

1793)  notsu-     t|)e  parry  has  been  adjudged  a  Bankrupt,  within  the 

perseded  with-    Time;  and  that  is  ptimdjacie  Evidence,  upon  which 

out  Petition,        fa  Supersedeas  will  be  granted.    The  Order  ascertains 

and  the  Writ       cieariy  we  Priority  between  a  Solicitor,  suing  out  a  second 

i8sui  g|  w   c      Commission,  and  the  Solicitor,  who,  having  sued  out 
is  subject  to 

the  Lord  Chancellor's  Discretion  ;  but  Affidavit,  that  it  does  not  ap- 
pear from  the  Gazettes,  that  the  Party  has  been  adjudged  a  Bankrupt 
within  the  Time,  is  sufficient  primd  facie  Evidence. 

Priority  of  a  different  Solicitor  for  another  Commission. 
?  the 
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the  first,  desires,  not  to  prosecute  that  Commission,  but  1812. 

to  lue  oat  another  upon  the  Debt  of  some  other  Creditor.       Freeman 
It  is  Evidence  of  the  Inclination  of  the  Court  to  hold        jfa  par(et 
him  to  the  strongest  Proof  of  his  Purpose  bond  fide  to     To  prevent  a 
prosecute  the  first  Commission :  but  whether  it  was,  or  Supersedeas  tin- 
was  not,  to  be  prosecuted,  can  be  collected  by  Inference  der  the  General 
only.    This  order  has  not  determined  that  Question  any  Order  in  Bank- 
morf  than  the  other  Orders ;  which  have  not  according  to  ruptcy,  (26th 
my  Recollection  of  them  gone  the  Length  of  prescribing,  J*ne,  1793)  the 
that  the  first  Commission  shall  not,  even  if  it  ought  to,  strongest  Proof 
proceed.  required  of  the 

Purpose  bond 

In  Ex  parte  Leicester,  and  Layton  and  Hardwicke  (a), ■**  to  prose" 
this  subject  was  considerably  discussed  with  reference  to 
many  Cases,  that  may  be  put,  in  which  this  Interpretation  _  '    . 

of  the  Order,  that  in  no  Circumstances  whatever  you    .,    .   T11 

/  .  J .      cident,  Illness, 

mall  be  at  Liberty  to  shew  Prosecution  of  the  Commis-  Adiudication 
sion,  as  far  as  can  be,  and  nothing  except  Adjudication  too  ^  for  tne 
and  the  Advertisement  in  the  gazette,  is  a  Prosecution,  Gazette  &c. 
would  be  most  unwholesome.     Suppose  Sickness  of  a 
Commissioner,  or  a  Witness :  a  Witness,  coming  to  give 
Evidence,  prevented   by  Accident;   that  the  Commis- 
sioners had,  as  in  Ex  parte  Leicester,  gone  the  Length 
of  Adjudication  ;  but  it  had  not  got  into  the  Gazette.    1 
have  still  the  Opinion  I  held  in  those  Cases  and  Ex  parte 
Mis  (b) ;  that,  notwithstanding  the  second  Commission, 
that  Circumstance  being  accounted  for,  and  enough  ap- 
pearing to  satisfy  the  Meaning  of  these  Words  "  for  Want 
11  of  Prosecution,'9  the  first  Commission  might  stand ;  and 
that  Lord  Rosslyn  could  not  have  intended,  that  there  could 
be  no  Exception;  even  of  Cases,  which  it  was  the  very 
Purpose,  and  Policy,  and  Meaning  of  that  order  to  pro- 
tect ;  and  in  one  of  those  Cases  Sir  Arthur  Piggott  has 
well   stated,   upon   antecedent  Authorities,    that  these 
General  Orders  were  never  intended  to  exclude  the  Con- 
fa)  6  Fes.  429;  434.  (b)  7  Pes.  135. 

sideration 
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1812.  sideration  of  Cases,  where  the  Purpose  was  defeated, 

Fa  be  man       Dot  ^  an  Int«nt»on  to  abandon  it,  but  by  Means,  adopted 
Ex  parte.       t0  ma^e  au  honest  Intention  to  prosecute  it  ineffectual. 

It  is  proved,  that  there  are  a  Debt,  a  Trading,  and 
an  Act  of  Bankruptcy,  that  will  sustain  this  Commission. 
It  is  not  denied,  that  there  are  Witnesses,  who  could 
prove  various  Acts  of  Bankruptcy  by  Lloyd.  Was  the 
Party  not  prosecuting  the  Commission  with  Fidelity, 
when,\  knowing,  there  were  Two  Witnesses,  who  could 
prove  Acts  of  Bankruptcy,  he  had  not  found  out  a  Maid- 
.  servant;  whom  he  afterwards  discovered  by  Accident; 
and  within  Forty-eight  Hours  produced  before  the  Com- 
missioners at  Mdktham ;  and  by  her  Evidence,  within  an 
Hour  or  Two  after  the  new  Commission  issued,  proved 
an  Act  of  Bankruptcy :  the  other  Witness  acknowledg- 
ing, that  he  kept  out  of  the  Way  for  the  Purpose  of 
avoiding  giving  Evidence  against  his  old  Master :  Con- 
duct, certainly  not  to  be  justified ;  though  proceeding 
from  an  excusable  Feeling  ? 

Under  these  Circumstances  upon  the  Authorities  my 
Opinion  is,  that  the  first  Commission  must  proceed; 
and  the  second  must  be  superseded  (1). 


The  Lord  Chancellor  on  a  subsequent  Day  said,  he 
had  given  Directions,  that  in  future  a  second  Commission 
should  not  be  sent  to  him  without  a  Note  of  what  had 
been  done  in  the  first  Commission. 

(1)  On  the  Order  of  the  Henderson,  Coop.  Rep.  227. 
26th  June  1793,  See  Ex  parte    2  Roses  Bkpt,  Ca.  190. 


GARDiNER, 
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1812, 
GARDNER,  Ex  parte  (1).  Nov.  n, 

THE  Petition  prayed,  that  a  Commission  of  Bank-    Petition  to  su- 
mp tcy  might  be  superseded,  at  the  Expense  of  the  persedeaCom*- 
petttioning  Creditor;   and  the  Certificate,  in  the  mean  mission  of 
Time,  be  stayed ;  and,  in  case  the  Commission  should  Bankruptcy, 
oot  be  superseded,  that  the  Petitioner  might  prove,  and  and  stay  the 
the  Certificate,  in  the  mean  Time,  be  stayed.  Certificate,  dis- 

missed forwant 
The  Petition  stated,  that  in  February,  1812,  the  Peti-  of  Proof  of 
doner  and  the  Bankrupt  entered  into  Partnership  together  Collusion  $  but 
u  Stone-delvers ;  the  Petitioner  making  Cash  Advances ;  m  a  8U8Pic">us 
and  in  May  following  he  gave  Notice  to  determine  the  ^a8e'  Wltn0ut 
Partnership;  brought  an  Action  against  the  Bankrupt;     °8   ' . 
and  obtained  an  Interlocutory  Judgment,  in  respect  of    f    ^ 
what  was  due   to  him   for   his    Advances:    alledging         .      ., 
Collusion   between   the  Bankrupt  "and  the  petitioning  gtone  rop  Sflt 
Creditor  in  taking  out  the  Commission,  in  order  to  de-  ^  not  a  Trader 
feat  the  Execution ;  that  there  was  no  good  petitioning  within  the 
Creditor's  Debt;  that  the  *  Bankrupt  was  not  a  Trader  ;  Bankrupt 
his  only  Occupation  being  that  of  delving   or  cutting  Laws ;  and  the 
Stones  from  Quarries  on  his  own  Estate,  and  selling  them  Effect  of  Pur- 
to  Stoue-merchants ;  that  there  was  no  Act  of  Bank-  chases  of 
ruptcy;   that  the  whole,  or  the  greater  Part,   of  the  Stone  must 
Debts,  proved  under  the  Commission,  were  Debts  proved  depend  upon 

the  Circum- 
(1)  1  Rose's  Bpt  Ca.  377.  8tanceg# 

Act  of  Bankruptcy  by  leaving  his  House  to  avoid  a  Creditor,  without 
Collusion,  complete  the  Instant  of  Departure ;  and  therefore  not  affect- 
ed by  subsequent  Residence  with  the  petitioning  Creditor. 

Commission,  concerted  with  the  Bankrupt,  cannot  stand:  but,  that 
the  Object  is  to  defeat  an  Execution,  is  no  Objection. 

No  Inference  of  Fraud  from  Debts  proved  by  Relations. 

Authority  of  the  Commissioners  and  the  Lord  Chancellor  oyer  the 
Certificate  confined  to  Conduct  under  the  Commission :  not  like  the 
general  Discretion  of  Creditors  to  sign  or  refuse. 

by 
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1812.  by  the  Bankrupt's  Relations  and  Friends;  and  that  the 

Gakdhsr      Certificate  was  signed  by  the  Creditors  on  the  Day  the 
£g  parte.       Bankrupt  passed  his  last  Examination. 

The  Affidavits  were  very  contradictory:  that  of  the 
Bankrupt  stating,  that  he  bad  for  many  Years  been  a  re- 
gular Trader  in  buying  Stones  of  all  Sorts,  after  they  had 
been  taken  from  the  Quarry,  and  selling  them,  besides 
his  Occupation  of  delving ;  and  the  Affidavit  of  a  Stone 
Merchant  stated,  that  he  had  purchased  from  the  Bank- 
ruprStones,  not  produced  at  his  Stone  Quarries.  The 
Affidavits  in  support  of  the  Petition,  one  of  which  was 
filed,  since  the  Petition  was  presented,  denied  that  the 
Bankrupt  had  dealt  in  any  other  Way  than  it  stated. 

Mr.  Leack,  and  Mr.  CuUcn,  in  support  of  the  Pe- 


A  Person,  getting  Stone  in  his  own  Estate  for  Sale, 
is  not  a  Trader  within  the  Bankrupt  Laws ;  and,  if  occa- 
sionally, by  Accident,  or  for  any  particular  Purpose,  he 
purchased  Stone,  those  occasional  Acts  would  not  make 
him  a  Trader. 

It  is  true,  one  of  these  Affidavits  was  filed,  since  the 
Petition  was  presented:  but,  this  is  a  Petition,  not  merely 
to  stay  the  Certificate,  but  also  to  supersede  the  Com- 
mission; and  therefore  not  within  the  general  Rule  (a). 

The  Bankrupt's  Certificate  being  signed  on  the  Day 
of  the  last  Eiammation,  consistently  with  your  Lordship's 
Order  (4)  the  Hour  of  the  Day  ought  to  appear. 

(«)  Lord  Roufym^  Order  Royl  B*mk  <f  Sadlcmd,  A*te, 
of  12th  ^prif,  1796,  in  2  Co.    p.  5. 

Ba.La.292.  Expert*  Tk*        (t)  8th  Aw&ui,  1909.     2 

Gs.Ba.UL  296.  16  Fcr.318. 
Sir 
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Sir  Samuel  RomiUy,  and  Mr.  Neusland,  for  die  As-         1812. 


The  Distinction  cannot  be  maintained!  that,  where  a 
Petition  to  stay  a  Certificate,  happens  to  pray  a  Superse- 
deas, it  does  not  fall  within  Lord  Ro&slyris  Order.  Thar 
Order  would  be  useless ;  if  it  is  to  be  departed  from  on 
such  a  Ground*  Another  Objection  to  this  Affidavit  is, 
that  it  is  made  by  a  Person,  who  has  proved  a  Debt  under 
the  Commission;  and,  therefore,  cannot  dispute  it* 

Mr.  Leach,  in  Reply. 

Lord  Rosslgn9*  Order  was  founded  on  the  Fact,  that 
Petitions,  presented  solely  to  stay  Certificates,  generally 
proceed  from  vindictive  Motives.  It  does  not  apply, 
*here  that  is,  as  in  this  Instance,  only  a  secondary,  col- 
lateral Object.  The  other  Objection  might  avail,  if  the 
Affidavit  was  made  by  the  Petitioner :  but  it  cannot  in- 
validate his  Affidavit  in  support  of  the  Petition  of  ano- 
ther Person. 


The  Lard  Chancellor. 

This  Petition  represents,  on  the  Part  of  the  Petitioner, 
the  Conduct  he  experienced  from  the  Bankrupt  between 
February  and  June,  1812;  and,  taking  those  Representa- 
tions to  be  substantiated,  I  am  not  surprised,  that  the  Pe- 
titioner should  be  indignant.  I  repeat,  that  I  apprehend 
the  Duty  I  have  to  discharge,  as  Chancellor,  is  dryly  this : 
if  the  Bankrupt  has  conformed  himself,  I  have  no  Right 
to  refute  him  his  Certificate.  On  the  other  Hand,  the 
Legislature  has  left  it  to  the  Discretion  of  the  Creditors, 
whether  they  will,  or  not,  sign  his  Certificate.  If,  in  the 
Exercise  of  the  Power,  with  which  they  are  invested,  they 
sign  the  Certificate,  the  Commissioners  have  no  Duty,  but 

to 


Ex  parte. 

V 
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1812.  to- dee,  that  die  Bankrupt  has  conformed  to  the  Statutes  i 
GabdHbr,  but  that  Duty  is  confined  to  his  Conduct,  since  he  became 
Ex  parte.  Bankrupt.  I  put  it  on  the  dry  Question,  whether  I  can 
with-hold  the  Certificate  ;  and  disclaim  all  Authority  to 
with-hold  it  on  antecedent  Conduct  I  state  this,  with  a 
Desire,  that  it  should  be  generally  understood :  as  it  is 
supposed,  that  I  have  such  Authority. 

I  have  no  Hesitation  in  saying,  that,  if  a  Commission 
is  satisfactorily  proved  to  be  the  Commission  of  the  Bank-* 
rupt,  I  will  not  suffer  it  to  stand:  but  it  is  no  Ground 
whatever  to  affect  a  Commission  of  Bankruptcy,  that  it  is 
taken  out  by  other  Creditors,  in  order  to  defeat  an  Execu- 
tion (a) ;  and  to  give  to  all  the  Creditors  an  equal  and 
rateable  Proportion  of  the  Estate  and  Effects.  This  also 
it  is  necessary  to  repeat;  as  such  Petitions  are  daily  pre- 
sented. # 

With  respect  to  the  Bankrupt's  selling  the  Stones  from 
bis  own  Quarry,  it  is  clear,  that  could  not  make  him  liable 
to  the  Bankrupt  Laws.  Whether  indeed,  his  purchasing 
Stones  could  make  him  a  Trader,  must  depend  on  the 
Circumstances  (6).  This  Petition  does  not  state,  that  the 
Bankrupt's  Relations  were  not  Creditors ;  but  that  the 
Debts  proved  are  the  Debts  of  his  Relations ;  that*  if 
Creditors,  they  are  Relations.  On  what  Ground  am  I 
to  say,  that  they  are  to  be  excluded  I  To  whom  is  a  Man 
in  distress  so  likely  to  apply  as  to  his  Relations  for  that 
,  Assistance  he  wants?  I  am  clearly  of  Opinion,  that  there 
is  not  in  this  Petition  Allegation  enough  to  require  me  to 
consider,  whether,  or  not,  these  Debts  of  the  Family 
Creditors  are  good ;  even  supposing,  that  they  had  not 
been  strictly  looked  into  by  the  Commissioners. 

(a)   Ex  parte  ArrommUh,        (b)  14  Fes.  603. 
14  Vet.  209. 

With 
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With  respect  to  the  Act  of  Bankruptcy,  the  Bankrupt  1812. 

actually  leaves  his  own  House  for  the  Purpose  of  avoid-  Gardner 
inghis  Creditors :  the  Moment  he  left  his  House  the  Act  %  £*  parte. 
*f Bankruptcy  was  compleat ;  and,  unless  I  have  Evidence 
that  he  took  that  Step  in  Collusion  with  the  petitioning 
Creditor,  the  Circumstance,  that  he  remained  several 
Days  at  that  Creditor's  House,  would  make  no  D  inference ; 
as  it  cannot  affect  an  Act,  compleat  in  itself,  the  Moment 
the  Bankrupt  quitted  his  own  Residence.  I  have  before 
me  no  Proof  of  Collusion,  that  will  enable  me  to  grant 
this  Petition ;  at  the  same  Time  there  is  sufficient  Suspi- 
cion about  the  Case  to  induce  me  not  to  give  Costs  (a). 


The  Petition  was  dismissed  without  Costs. 

(a)  Ex  parte  The  Royal  Bank  of  Scotland,  Ante,  p.  7* 


1812, 
WOOD  v.  DOWNES.       '  Nov.**. 

A  DECREE  having  been  made,  with  the  usual  Re-    After  the 
ference  to  the  Master  to  take  an  Account  of  the  usual  Decree 
Principal  and  Interest  due  from  the  Defendant,  Interro-  'or  an  Account, 
gatories  were  exhibited  for  his  Examination  ;  in  his  An-  Order  on  Mo- 
twer  to  which  he  set  forth  the  specific  Sums  he  bad  paid  ^on  to  Pav 
and  received :  but  he  omitted  to  cast  them  up,  or  strike  m  e 

the  Balance.     Upon  an  Affidavit  of  the  Plaintiff's  Soli-  ^tofthe 

citor,  starting,  that  he  bad  struck  the  Balance,  which      ,    .      ,      ,    ' 

°  admitted  to  be 

amounted  to  JP8540  for  Principal ;  and  had  Computed  the    .     ,    „ 

Interest  thereon,  which,  added  to  the  above,  made  the  natjon  upon  jn_ 

whole  Sum  due,  from  the  Defendant  to  Plaintiff,  upwards  terrogatories : 

of  £  11,000,  a  Motion  was  made  on,  the  Part  of  the  not  extended  to 

Plaintiff,  that  the  latter  Sum  should  be  paid  into  Court     Interest. 
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Mr.  Hart,  and  Mr.  WefhereU,  in  support  of  Che  Motion. 

*  It  is  not  disputed,  that  it  is  the  Master's  Province  to 
compute  the  Interest;  but,  pending  the  Report,  thia 
Court  is  in  the  Habit,  when  the  Fact  is  perfectly 
clear,  to  order  it  to  be  paid.  This  was  very  recently 
done  in  the  Case  of  Fairly  v.  Freeman;  where  the 
principal  Sum  of  j?2000,  admitted  by  his  Answer  to  be 
in  the  Defendant's  Hands,  was  ordered  to  be  paid  into 
Court,  together  with  Interest. 


Mr.  BeU,  for  the  Defendant 

The  Defendant  does  not  object  to  pay  in  the  £S54P9 
the  Principal;  but  there  is  no  Instance  in  which  the 
Court  has  gone  the  length  now  asked  for,  as  to  In- 
terest. The  case  of  Fairly  v.  Freeman  does  not  apply ; 
turning  on  the  Circumstances  of  gross  Misconduct  on 
the  Part  of  the  Defendant ;  and  that  Case  has  occasioned 
such  Doubt,  that  most  probably  the  Court  will  be  asked 
to  review  its  Decision. 


Order  on  Mo- 
tion to  pay  into 
Courtaprin-    * 
cipal  Sum, 
with  Interest ; 
admitted  by  the 
Answer  to  have 
been  made  to  a 
greater 
Amount. 


The  Lord  Chancellor. 

I  certainly  do  not  recollect  aqy  Instance,  in  which  the 
Court  has  gone  this  Length  upon  Motion  merely.  Ju 
the  Case  of  Fairly  v.  Freeman,  I  went  on  a  different 
Ground :  taking  the  Answer  to  be,  that  the  Defendant 
had  received  the  j?£000,  and  admitting,  that  he  had  made 
Interest  to  a  greater  Amount  than  I  directed  him  to  pay. 
I  am  very  unwillipg  to  carry  the  Practice  farther  than  it 
has  been  carried. 


The  Order  was  accordingly  made  for  the  Defendant  to 
pay  in  the  ,£8540  only. 

DUFRENE, 
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Lincoln's 
Inn  Hall. 

DUFRENE,  Ex  parte  (l).  1812, 

Dec.  5,  6.0 

UPON  this  Petition,  to  supersede  a  Commission  of  Commission  of 
Bankruptcy,  a  Question  arose  as  to  the  Act  of  Bankruptcy 
Bankruptcy ;  which  was  lying  in  Prison  Two  Months,  supported  by 
The  Docket  was  struck  Two  Days  short  of  the  Two  an  Act  of 
Months;  but  the  Time  expired,  before  the  Commission  Bankruptcy, 
iaued.    The  Objection  was,  that  the  Act  of  Bankruptcy  compleated  be- 

must  be  compleat  at  the  Time  of  striking  the  Docket.        fore  the  Com" 

mission  issued, 

Mr.  CuOen,  in  support  of  the  Petition.  but  not>  when 

the  Docket  was 

Gordon  v.  WUkmsm  (a)  is  decisive  upon  this  Point;  8trudc:  V12' 

which  was  discussed  in  Wydowris  Case  (b)  :  but  cannot  „   *L  , 

l         •.       .       .         ,    .  j    ,    v        T      /.-  ,-.       for  Debt  5  the 

be  considered  as  there  decided.  Your  Lordship,  speaking  T      M    th 

of  the  Affidavit,  only  adverted  to  a  particular  Statute  (c) ;  exDirinff  jn  tne 
but  there  are  other  Statutes,  which  require  the  Affidavit  interval  *  the 
to  state,  that  the  Person  was  a  Bankrupt  at  the  Time  the  Affidavit  being 
Affidavit  was  made.     The  Statute  of  Elizabeth  (d)  is  of  0Qjv  to  Belief 
that  Description ;  which  was  not  adverted  to  in  Wydown's  0f  Bankruptcy 
Case.    That  Statute  directs  a  Commission  to  be  granted  generally  5  not 
upon  Complaint  in  Writing  against  such  Person  or  Per-  to  a  particular 
sons  "  being  Bankrupt"    The  Affidavit,  the  Form  of  Act. 
which  was  settled,  at  a  very  distant,  though  uncertain  Pe- 
riod, may  be  considered  as  a  contemporaneous  Construc- 
tion of  the  Acts ;  conclusive,  that  the  Party  must  be  a 
Bankrupt  at  the  Period  when  the  Affidavit  is  made.    A 
similar  Observation  applies  to  the  Bond,  given  by  the 
petitioning  Creditor;  the  Words  of  which,  when  alluding 
to  the  Bankrupt,  are,  that  he  "  is  become  Bankrupt." 

(1)  1  Ro.  Ba.  Ca.  333. 


(«)  8  T.  R.  507.  (c)  5  Geo.  %  c.  30.  s.  24. 

(*)  14  Fee.  80.  \d)  13  Eli*,  c.  7.  s.  3. 

E  2  The 
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_^'  The  Lord  Chancellor. 

DUFEKXB, 

JEr  parte.  What  then  do  you  say,  to  that  Class  of  Cases,  in 

the  Court  of  King's  Bench  has  repeatedly  decided. 
Commission  a  Commission  be  taken  out  on  a  concerted  Act  of 
on  a  concerted  ruptcy,  yet  if  any  other  Act  of  Bankruptcy  be  J 
Act  of  Bank-  it  shall  avail  to  support  the  Commission  ?  Those 
ruptcy  sup-  at  least,  have  some  Application  to  this ;  as  if  a 
ported  by  an-  mission  can  be  made  good  only  by  an  Act  of  Banki 
other  Act  of  actually  committed  when  the  Docket  is  struck,  al 
Bankruptcy.       Cases  are  bad. 

This  also  goes  a  great  Way  to  affect  the  Langi 
the  Bond  and  Affidavit,  and  all  the  Reasoning,  d 
from  it.    The  Affidavit  required  is  only,  that  the 
nent  believes,  the  Party  is  a  Bankrupt ;  that  is, 
other  Things,  has  committed  an  Act  of  Bankrupt 
Witness  may  conscientiously  swear  that  according 
a  State  of  Facts,  as  may  with  great  Propriety 
such  Belief.     If  he  does,  and  the  Commission  afte 
Act  of  Bank-      issues,  the  Time  having  expired,  making  the  Act  of 
ruptcy  by  im-     ruptcy  by  relation  to  the  first  Day,  what  is  the 
prisonment  for   priety,  if,  when  he  can  support  the  Commission,  n 
Debt  relates  to    ty  that  Act  of  Bankruptcy,  but  by  others,  he  sele« 
the  first  Day.     Act  of  Bankruptcy  ?      Suppose  a  Commission  tal 
upon  a  concerted  Act  of  Bankruptcy ;  which  is  n< 
that  the  Man  happened  to  be  lying  in  Prison ;  i 
Two  Months  expired,  before  the  Commission 
would  not  that  support  the  Commission  according 
Cases,  in  the  Court  of  King's  Bench,  to  which 
alluded  ?  There  is  nothing,  confining  the  Person, 
the  Affidavit,  to  Belief,  that  this  is  the  Act  of 
ruptcy,  upon  which  he  is  finally  to  proceed.  Lord  R 
in  Gordon  v.  Wilkinson,  did  not  recollect,  that  th 
does  not  swear  to  Knowledge  of  an  Act  of  Bank 
which  he  knew  had  not  been  committed.    In  the  ] 
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it  is  true,  there  may  be  no  Act  of  Bankruptcy  except  that  1 8 l"2. 

of  lying  in  Prison:  but  it  does  not  follow,  that  he  did      r)tT*Tw 
not  believe  the  Man  was  a  Bankrupt.  »   wuu 

Mr.  CuOen. 

I 
i 

If  a  Commission  can  be  taken  out  Two  Days  before 
Che  Expiration  of  the  Two  Months,  why  mky  not  the 
Affidavit  be  made  on  the  very  Day  the  Bankrupt  goes  to 
Prison  ?  How  great  will  be  the  Inconvenience ;  and  where 
can  the  line  be  drawn  ? 

Sir  Samuel  Ronulty,  and  Mr.  Cooke,  for  the  Assignees. 

Wydown's  Case,  decided  on  mature  Reflection,  deter- 
mines the  present ;  which  is  in  Truth  an  Appeal  from 
&at  Case.     Lord  Raymond  held,  that  lying  in  Prison 
Two  Lunar  Months  will  make  the  Party  a  Bankrupt 
from  the  Time  of  the  first  Arrest ;  including  the  Day  of 
the  Arrest  (a).    Gordon  v.  Wilkinson  furnishes  a  mere 
Dictum  of  Lord  Kenyan ;  and  cannot  be  cited  as  a  De- 
cision.    In  Glassington  v.  Rawlins  (£)  it  never  occurred 
Id  any  one  to  take  this  ^Objection ;  and  that  is  the  very 
Case  now  made.    There  is  no  Decision,  that  can  support 
this  Objection :  which,  if  it  prevails,  will  over-rule  Wy- 
kmri*  Case.    The  Statutes  of  Elizabeth  and  James  did 
not  require  an  Affidavit :  the  5th  of  George  the  2d  was 
the  first  Act  that  required  any  Debt  to  be  ascertained, 
before  the  Commission  issued.  Previously  the  Lord  Chan- 
cellor was  invested  with  a  Discretion.  All,  that  the  Com- 
missioners have  to  look  to,  is  the  Commission  under  the 
Great  Seal.     The  Docket,  which  consists  in  making  the 
Affidavit,  giving  the  Bond  and  presenting  the  Petition,  i* 
never  produced  to  them.    If  an  Act  of  Bankruptcy  is 

(a)  See  I  Co.  Ba.  La.  97.  (*)  3  East.  407. 

ES  proved 
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1812.  proved  anterior  to  the  Date  of  that  Commission,  it 

Duf&ene,      sufficient.    There  was  in  this  Case  no  Injury  done  to  tl 

E*  parte.       Bankrupt :  he  was  not  declared  a  Bankrupt,  until  he  * 

tually  was  one  ;  and  there  were  other  Acts  of  Bankruptc 

that  could,  if  necessary,  have  been  proved  against  him. 


Tht  Lord  Chancellor. 

With  regard  to  the  question,  whether  this  Commissi 
is  to  be  superseded  on  account  of  the  Nature  of  the  on 
Act  of  Bankruptcy,  now  before  me,  I  feel  a  strong  Pc 
suasion,  that  the  Opiuion  I  expressed  in  fVydowns  Ca 
is  right.  If  the  Commission  is  supported  by  this  Act 
Bankruptcy,  lying  in  Prison  Two  Months,  compleated  b 
fore  the  Commission  sealed,  a  Court  of  Law  could  not  dc 
with  it  in  any  Way ;  as  I  adhere  to  the  Opinion  I  e 
pressed  in  that  Case ;  that,  if  the  Act  of  Bankruptcy  w 
compleated  at  one  Period  of  the  Day,  on  which  tl 
Commission  issued,  and  it  can  be  shewn  by  Evidenc 
that  the  Act  of  Bankruptcy  was  compleated  before  tl 
Commission  was  sealed,  (it  maybe  difficult  to  apply  that 
this  particular  Act  of  Bankruptcy),  however  imprudent 
might  be  not  to  wait  until  the  next  Day,  yet  that  would  : 
a  valid  Commission.  It  would  therefore  have  been  enoiij 
here  to  have  proved  a  sufficient  Debt,  Trading,  and  tl 
Species  of  Act  of  Bankruptcy,  actually  compleated  befo 
the  Commission  taken  out.  „ 


Fraction  of  a 
Day ;  to  sup- 
port a  Com- 
mission of 
Bankruptcy  -, 
by  Evidence, 
that  it  was 
committed  be- 
fore the  Com- 
mission sealed 
on  the  same 
Day. 


Commission  of  If  that  is  so;  I  declare  further,  that  it  does  not  thei 
Bankruptcy,  fore  follow,  that  a  Commission,  as  it  is  good  at  Law, 
though  good  at  not  to  fce  superseded  here  :  but  the  true  View  of  the  Su 
Law,  may  be  ject  js  this*  If,  when  Lord  Kenyan  made  that  Declaratio 
superseded.  wnere  he  speaks  of  Perjury  (a),  his  Notion  was,  that  tl 
Person,  making  the  Affidavit,  which  is  in  Fact  strikii 
the  Docket,  was  to  be  understood  as  swearing,  that  tl 


w*.^3 


(a)  Gordon  v.  Wilkinson,  8  Term  Rep.  507. 
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Act  of  Bankruptcy  constituted  by  lying  in  Prison  Two  1812. 

Months,  was  then  committed,  the  Term  "  Perjury"  might  Dufebne, 
be  well  applied  to  that ;  if  the  Man  was  absurd  enough  £x  parte. 
toiwear  so  as  to  a  Person,  who  bad  been  in  Prison  One 
Month  only.  That  would  be  both  legal  and  moral  Per- 
jtiy.  This,  however,  is  not  the  Species  of  Guard,  under 
which  the  Law  has  placed  the  Person,  against  whom  a 
Commission  issues.  It  is  undeniably  true,  that  the  Law 
does  not  require  an  Affidavit  of  what  is  the  Act  of  Bank- 
ruptcy the  Witness  believes  to  have  been  committed.  All, 
that  is  required,  is  an  Affidavit  of  his  Belief,  that  the 
Ptrty  has  committed  an  Act  of  Bankruptcy.  In  Practice,  I 
far,  though  that  Person,  &c.  swearing  to  his  Belief,  that 
Acts  of  Bahijruptcy  have  been  committed,  can  never  enable 
himself  to  prove,  that  any  one  of  those  Facts,  to  his  Be- 
lief of  which  be  swears,  did  eiist,  yet,  if  after  the  Comi 
mission  issued  he  can  prove  some  other  Act  of  Bank- 
ruptcy, committed  even  in  the  Interval  between  the  Affi- 
davit made  and  the  Commission  issued,  of  which  he  knew 
oothing,  I  should  be  bound  by  the  Law  and  the  Practice 
tossy,  the  Commissiou  was  valid. 

When  the  Commission  is  produced  before  the  Commis- 
sioners, they  never  do,  nor  have  they  any  Right  to,  euquire 
more  than,  whether  an  Act  of  Bankruptcy  was  committed 
before  the  Commission  sealed.  They  are  in  the  same 
Circumstances  as  a  Court  of  Law.  There  is  no  Doubt 
if  the  Affidavit  stated  the  Act  of  Bankruptcy  by  lying 
ia  Prison  Two  Months,  and  you  suppose  it  possible,  that 
the  Person  swearing  that,  knew,  that  the  other  had  not' 
been  so  long  confined,  that  would  supersede  the  Commis- 
sion; as  that  would  be  Perjury;  but  the  Question  is, 
whether,  as  that  Act  of  Bankruptcy  by  lying  Two  Months 
in  Prison  was  not  committed,  I  must  conclude,  tbat  the 
Creditor  had  no  other  Ground  for  his  Belief,  that  an  Act 
of  Bankruptcy  was  committed.    If  a  Man  was  called  on 

E4  to 
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1812. 


Dufrbne, 
Ex  parte. 


Commission 
on  a  concerted 
Act  of  Bank- 
ruptcy sup- 
ported by  an- 
other Act, 
though  subse- 
quent to  the 
Affidavit  of  Be- 
lief. 


to  make  an  Affidavit  of  such  an  Act  of  Bankruptcy 
particular  Day,  and  the  Commission  having  issued  o: 
Affidavit,  it  proved  not  to  be  true,  in  this  Sense,  1 
was  a  concerted  Act,  I  should  supersede  the  Coi 
sion ;  though  other  Acts  of  Bankruptcy  were  come 
in  the  mean  Time :  but  this  is  the  universal  Prat 
that,  though  the  Commission  issued  on  the  Oath 
Man,  stating  his  Belief,  that  an  Act  of  Bankruptc 
been  committed,  and  no  one  can  doubt,  that  he 
had  no  Knowledge  of  any  Thing  but  the  concerts 
of  Bankruptcy,  the  Affidavit  being  only  as  to  his  I 
if  there  were  other  Acts  of  Bankruptcy,  committed 
sequently,  of  which  therefore  he  could  know  nothin 
constant  Habit  at"  Law  necessarily  has  been  to  su 
such  Commissions :  but  I  say,  there  is  no  Instance 
Application  here  to  supersede  a  Commission  01 
Ground,  that  it  appears  to  have  been  founded  on  ai 
of  Bankruptcy,  of  which  the  Person  swearing  t 
Belief,  could  have  neither  Knowledge  nor  Belief  i 
Time  of  the  Affidavit  made ;  as  it  had  at  that  Tii 
Existence ;  and,  if  I  was  to  supersede  this  Comm 
on  the  Ground,  that  the  particular  Act  of  Bankr 
was  not  compleated  at  the  Time  of  the  Affidavit  ma 
Belief,  it  would  be  a  Source- of  Petitions  on  this  1 
of  which  there  would  be  no  End ;  requiring,  tha 
Practice  should  be  reformed ;  and  that  the  Aff 
should  specify  the  particular  Act. 


I  admit  the  Consequence,  that  has  been  stated,  tl 
this  Affidavit  may  be  made  before  the  End  of  the 
Months,  it  may  upon  the  First  Day ;  but  I  say,  the  Wi 
so  swearing,  is  guilty  of  Perjury ;  if  he  does  not  believe 
other  Acts  of  Bankruptcy  were  Committed,  and  th 
no  Security  except  the  Conscience  of  the  Man,  wh 
make  the  Affidavit  and  give  the  Bond.  The  Evil  I 
fore  is  as  much  the  first  Day  as  the  last ;  but  not  mo 
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Upon  this  Sort  of  View  it  appeared  to  me,  under  Cir- 
cumstances much  more  hard,  that  I  could  not  be  called 
on  to  supersede  the  Commission  on  this  Ground ;  and  in 
tins  Case,  if  there  is  no  other  Ground,  it  is  impossible  to 
»5,  superseding  the  Commission  is  ex  Debito  JustUia  in 
this  Sense,  that  no  other  Commission  could  issue ;  as 
mother  might  immediately  be  taken  out ;  but  I  do  not  go 
on  that;  conceiving  the  Law  to  be,  as  I  have  stated  it. 


The  Lord  Chancellor  said,  that  upon  looking  at  the 
Acts  of  Parliament  and  all  the  Cases,  his  Opinion  was 
unaltered ;  and  dismissed  the  Petition. 
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1812. 


DuFRZNIj 

Ex  parte. 


Dec.  6. 


TOMLINSON,   1 
BROADHUBST,/^^ 

ONE  of  these  Petitions  prayed,  that  a  Commission  of 
Lunacy  might  issue.  The  Petitioner  was  a  First 
Cousin  of  the  alleged  Lunatic ;  and  the  Application  was 
opposed  by  his  Brother  and  Sister ;  under  whose  Care  he 
wis;  who  by  the  other  Petition  prayed,  that,  if  the  Com- 
mission should  be  granted,  the  Execution  of  it  might  be 
delayed  for  Six  Months ;  and  that  they  might  have  the 
Carriage  of  it. 

Mr.  Hart,  and  Mr.  Home,  in  support  of  the  Petition 
for  a  Commission. 


1812, 
Dec.  5. 

Commission 
of  Lunacy  the 
Subject  of  Dis- 
cretion; regu- 
lated solely  by 
the  Benefit  of 
the  Lunatic, 
with  reference 
to  the  Care  of 
his  Person  and 
Property :  not 
of  course, 


therefore  upon  the  mere  Fact  of  Lunacy. 

The  nearest  Relations,  though  opposing  a  Commission  of  Lunacy, 
shall  have  the  Carriage  of  it,  If  granted ;  unless  some  Reason  to  the 
contrary. 

Sir 
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1812.  Sir  Samuel  Bomittj/,  and  Mr.  WethertU,  for  the  other 

Tomlinson      Petitioners,  admitted,  that,  if  the  Commission  issues  of 

Export*.  course,  upon  the  Application  of  any  Person,  a  mere 
Broadhurst,    Stranger,  the  Gentleman,  who  was  the  Object  of  .this 

Ex  parte.  Petition,  was  not  at  this  Moment  capable  of  managing 
his  Affairs :  but  they  insisted,  that  this  Commission  is  pe- 
culiarly the  Subject  of  the  Lord  Chancellor's  Discretion ; 
that  this  must  be  considered  as  the  Application  of  a  total 
Stranger;  as  there  are  such  near  Relations,  a  Brother  and 
Sister ;  who  were  most  unwilling  that  such  a  Step  should 
be  taken ;  as,  not  merely  unnecessary  for  any  Purpose, 
with  reference  either  to  the  Person  or  Property,  but  likely 
to  produce  the  most  fatal  Consequences :  with  the  Pro- 
spect of  a  speedy  and  complete  Recovery  the  Knowledge 
of  such  a  Circumstance,  when  attaining  the  Verge  of  Rea- 
son, might  occasion  a  Relapse. 

The  Lord  Chakceixok. 

It  has  not  been  contended  on  either  Side,  that  the  Per- 
son, exercising  the  Office  of  Lord  Chancellory  is  in  the  Ex- 
ercise of  that  Authority,  which  he  holds  by  special  Com- 
mission, bound  to  issue  a  Commission  of  Lunacy,  when- 
ever the  Fact  of  Lunacy  is  established.  It  is  not  necessary 
therefore  to  state  the  Grounds  of  the  Opinion,  upon  which 
I  have  acted  in  that  Respect ;  and  I  should  be  sorry,  if  I 
had  to  exercise  such  an  Authority ;  as,  the  Object  of  such 
a  Proceeding  being  the  Welfare  of  the  Party,  I  know 
that  by  granting  it  in  many  Cases  I  might  for  ever  prevent 
the  Cure. 

I  had  Occasion  to  consider  this  Subject  lately  upon  an 

Application  for  a  Commission  in  the  Instance  of  a  Lady ; 

who  was  unquestionably  a  Lunatic.     She  was  under  the 

'  Care  of  her  Husband ;   who  opposed  the  Application. 

Discharging,  as  well  as  I  could,  the  Duty  of  considering, 

whether 
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whether  there  was  any  thiug  in  bis  Conduct,  with  re-  18 1 9. 

feretoce  to  the  Care  of  either  her  Property  or  her  Person,  Tomlinsow, 

which  called  upon  me  to  interpose,  I  came  to  the  Con-  Ex  parte. 

elusion,  that  no  sufficient  Ground  was  laid ;  and  I  refused  Broad  hurst, 

to  grant  the  Commission.     That  expresses  my  Opinion  Ex  parte. 
upon  the  general  Point  (1). 

The  true  Poiut  upon  this  Application  for  me  to  con- 
sider in  the  Exercise  of  this  most  delicate  and  important 
Authority,  committed  to  me,  is,  whether  it  is  really  ne- 
cessary for  the  Benefit  of  the  Lunatic,  with  reference  to 
his  mental  Health  and  Sis  Property,  that  a  Commission 
should  issue.  The  Subject  has  been  treated  with  great 
Propriety  in  avoiding  particular  Detail ;  *hich  was  unne- 
cessary ;  as  my  Habit  is  well  known  of  reading  all  the 
Affidavits  in  the  Execution  of  such  a  Duty  ;  which  I  will 
carefully  do  in  this  Case. 

*  If  the  Commission  should  go,  there  is  no  Reason,  why 
the  uearest  Relations  should  not  have  the.  Carriage  of  it; 
bj  which  1  do  not  mean  to  intimate,  that  there  was  any 
thing  improper  in  the  Application  (2). 


The  Lord  Chancellor  on  a  subsequent  Day  said, 
he  was  inclined  to  think,  that  the  proper  Order  would  be 
that  die  Petition  should  stand  over  until  the  first  Seal 
after  next  Term,  in  order  that  a  Physician  should  certify 
what  the  State  of  the  Patient  is. 

(1)  Brodie  v.  Barry,  Post,  pointment  of  Committee,  Re- 
2  Vol.  30.  lations,  unless  some  specific 

(2)  Ex  parte  Le  Heup,  18  Objection,  would  be  prefer- 
Ves.  221,   that  in   the  Ap-    red  to  Strangers. 


BROWN, 
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Livcoln's 
In*  Hall. 

1812, 

Dec.  7,  8.  BROWN,  Export*  (1). 

MUNTON,  Ex  parte. 

A  second  

Commission  of  fTIHE  first  of  these  Petitions  stated,  that  the  Bank- 
Bankruptcy  -"-     rupts  Brown  and  Scott   being  iudebted  to  the 
against  an  tin-  Petitioner  on  their  joint  and  several  Bond,  dated  the  29th 
certificated  of  July,  1806,  in  the  Amount  of  <£9607  :  18s:  4i  and 
Bankrupt,  is  also  on  their  joint  Note  in  the  farther  Sum  of  £S0OO9 
T0*d*  a  Commission  of  Bankruptcy  issued  on  the  2d  of  October 
A  joint  Com-  ^  ^^gx  Scott,  on  the   Petition  of  the   Petitioner 
mission  there-  Brown  ;  under  which  Scott  was  duly  declared  Bankrupt ; 
ore  issuing  ajMj  ^  pe£tjOIler  Brown^  having  proved  his  Debt,  was 
separate  cnosen  Assignee.     On  the  8th  of  the  same  Month  a  joint 
,  Commission  issued  against  Brown  and  Scott  upon  a  Docket, 

.  .         ,  struck  the  1st  of  October;  under  which  they  were  on  the 

joint  and  seve-  . 

ral  Creditors.  *^  declared  Bankrupts.  The  Petitioner  applied  to  prove 

the  separate  *"*  ^e^  anc*  vole  *n  tne  Choice  of  Assignees,   under 

Commission  *^e  J0"1*  Commission :  but  the  Commissioners  rejected 

can  be  super-  *e  Proof  of  his  Debt.     The  Petition  stated,  that  the 

seded  only  for  separate  Commission  was  taken  out  with  the  View  of 

the  Benefit  of  having  the  Effects  administered  under  a  valid  Commis- 

the  Creditors;  sion,  and  from  an  Apprehension,  that  a   Commission 

with  Costs  to  was  about  to  issue  upon  a  concerted  Act  of  Bankruptcy : 

the  petitioning  the  Bankrupts  having,  in  Answer  to  an  Application  by 

Creditor,ifact-  bhn  on  the  1st  of  October,  informed  him,  that  at  Two 

ing  with  good  %  o'clock  that  Day  a  Meeting  was  to  be  held  at  the  Office 

}  *"  of  their  Solicitors,  to  consider  of  the  Necessity  of  their 

securing  becoming  Bankrupts, 
his  Rights  as  a 

joint  and  seve- 
ral Credit      to  ^^e  Petition  prayed,  that  the  joint  Commission  may 
prove, and  elect  ^  8uPcrseded;  or  *^at  lne  Petitioner  may  be  at  Liberty 
between  joint  ^  Prove  u°der  &e  joint  Commission, 
and  separate  ( i )  x  ff  we»8  Bpt.  Ca.  43. 
Estates.  The 
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The  second  Petition,  presented  by  the  Assignees  under  1818. 

the  joint  Commission,  prayed,  that  the  separate  Commis-  BrowH 

sion  maybe  superseded  at  the  Costs  of  the  petitioning  E*  parte. 

Creditor ;  that  the  Bond  Debt,  proved  by  him  under  such  Mvhton, 

Commission,  may   be  transferred   as  a.  Proof  on   the  E*  parte* 
separate  Estate  of  Scott  under  the  joint  Commission,  and 
that  the  petitioning  Creditor  under  the  separate  Com- 
mission may  pay  the  Costs  of  this  Application. 


Sir  Samuel  Romitty,  Mr.  Hart,  Mr.  Bell,  and  Mr. 
Montague,  in  support  of  the  first  Petition. 


The  Petitioner  applied  to  prove  his  Debt  under  the 
joint  Commission ;  and.  the  Commissioners  refused  to 
allow  the  Proof  on  the  Grouftd,  that  by  taking  out  the 
separate  Commission  be  had  made  an  Election  to  abide 
by  his  Rights  as  a  separate  Creditor :  and  that  is  pressed 
to  this  Extent;  that,  if  the  separate  Commission  shall  be 
superseded,  be  shall  not  come  on  the  joint  Estate  ;  but 
shall  be  confined  to  the  separate  Estate  by  a  Transfer  of 
his  Proof  to  the  joint  Commission.  By  superseding  the 
separate  Commission  every  Thing,  done  under  it,  must 
fall  with  it;  and  the  Petitioner  could  no  longer  be  consi- 
dered a*  having  proved  under  it :  but.  iu  strict  Law  the 
joint  Commission,  being  taken  out  against  a  Bankrupt, 
who  had  not  obtained  his  Certificate  under  a  prior 
Commission,  is  void.  A  second  Commission  can  apply 
only  to  Property,  acquired  since  the  Certificate  under  the 
former  Commission.  This  joint  Commission  therefore, 
if  disputed,  could  not  possibly  be  supported.  What 
proceeding  at  Law  could  be  maintained  upon  it  for  civil, 
much  less  for  criminal,  Purposes  ?  Clearly  the  Estate 
ought  not  to  be  burthened  with  the  Expence  of  both 
Commissions ;  and  if  for  the  Benefit  of  the  Creditors, 
upon  any  Principle  of  Convenience,  your  Lordship  goes 
the  Length  of  superseding  the  separate  Commission, 

which 
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1812*  which  may  be  properly  termed  the  legal  Commission, 

0^^N         the  petitioning  Creditor  must  not  be  exposed  to  farther 

Er parte.       Inconvenience  or  Injury;   having  a  Right  to  consider 

MtorroN,       himself  in  statu  quo  ;  and  have  Recourse  for  Satisfaction 

Em  parte.       to  those  Funds,  u  hether  joint  or  separate,  to  which,  had 

he  never  sued  out  the  separate  Commission,  he  might  have 

resorted. 

Mr.  Leach,  and  Mr.  Cooke,  for  the  second  Petition. 

The  first  Petition  has  Two  Objects :  one,  to  supersede 
the  joint  Commission:  as  proceeding  on  a  concerted  Act 
of  Bankruptcy;  but  no  Commission  was  ever  more  hos- 
tile. It  is  sworn  by  the  petitioning  Creditors,  that  they 
had  no  Communication  whatever  either  with  the  Bank- 
rupts, or  their  Solicitors.  This  Part  of  the  first  Petition 
therefore  fails.  The  next  Object  is,  that  Brown  may 
prove  under  the  joint  Commission ;  proceeding  on  the 
Supposition,  that  both  Commissions  are  to  stand.  The 
Question  is,  whether  he  has  done  any  Act,  binding  him  as 
an  Election  to  stand  as  a  separate  Creditor.  Admitting 
for  this  Purpose,  that  by  merely  taking  out  a  separate 
Commission  he  has  not  made  such  Election,  he  has  gone 
farther:  proving  his  Debt;  and  causing  himself  to  be 
chosen  Assignee  under  that  Commission.  Those  Acts 
amount  to  an  Election,  not  to  be  avoided. 

The  Question,  whether  a  second  Commission  must  be 
superseded,  or  not,  depends  entirely  upon  this .  under 
which  Commission  the  Property  can  be  most  conveniently 
administered.  Here  it  can  be  administered  only  under  the 
second  Commission.  The  Object  of  the  second  Petition 
is  to  place  Mr.  Brown  in  the  same  Situation  under  the 
joint  Commission,  as  he  stood  in  under  the  separate  Com- 
mission ;  in  tther  Words,  to  confine  him  to  the  separate 
Ftuid.    The  G*eal  Seal  by  its  dealing  with  the  first  or 

second 
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second  Commission  ought  not  to  affect  the  Rights  of  the 
Parties ;  especially  when  those  Rights  arise  out  of  the  Si- 
tuation, in  which  they  have  placed   themselves.     With 
respect  to  the  Coets'of  superseding  the  first  Commission 
and  of  this  Application  Brown  had  full  Notice,  that  the 
Docket  for  the  joint  Commission  was  first  struck.  It  must 
be  looked  at  with  reference  to  the  Benefit  to  the  Estate; 
and  no  Benefit  could  arise  by  taking  out  the  separate 
Commission.     If  be  thought  the  second  Commission  a 
concerted  one,  he  should  have  presented  a  Petition  to  su- 
persede it,  and  have  taken  out  another  Commission.    He 
has  occasioned  the  Costa ;  and  ought  to  pay  tbem.    A 
Creditor  cannot  proceed  both  against  the  joint  and  sepa- 
rate Estate.    The  Foundation  of  .Brown's  Debt  is  a  joint 
and  several  Bond; 'and  he  has  a  Right  to  be  considered 
under  the  Circumstances  as  the  separate  Creditor  of  the 
Two  Bankrupts,  but  not  as  the  joint  Creditor  of  both. 
The  Case  of  Crispe  v.  Perriti  (a)  has  occasioned  great 
Difficulty.    The  Judges  proceeded  on  the  Ground,  that  a 
Cotnaussion  is  to  be  considered  as  an  Eiecution,  and  not 
as  an  Action :  but  the  separate  Commission  waa  not  a 
joint  Judgment ;  and  therefore,  thougiftinder  a  joint  Judg-  * 
ment  the  Plaintiff  could  have  several  Executions,  that* 
did  not  surround  the  Point.  That  Case  however  does  not J 
embarrass  the  present ;  As  here  is  a  joint  and  several  Debfe  , 
The  Order,  which  the  second  Petition  prays,  is  not  ajfe 
common :  there  have  been  many  Orders,  where  the  sepa* 
rate  Commission  has  been  superseded,  to  transfer  the 
Proof  from  the  separate  to  the  joint  Commission;  con- 
fining it  to  the  Fund  of  the  separate  Estate.     This  is 
giving  Mr.  Brown  all  the  Benefit  he  <k>uld  have  under 
the  separate  Commission. 


J  819. 

Bboww, 
Export*. 

MUNTOH, 

EwparU. 


Sir  Samuel  Romilty,  in  Reply. 

{a)  1  Willef*  Rep.  407. 


if 
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Brown, 
E*  parte* 
.Muntox, 
Exports. 


If  there  were  no  other  than  Brown's  Petition,  it  would 
not  be  a  Question  of  Convenience,  which  of  the  Commis- 
sions shall  stand :  the  second  being  a  void  Commission :  a 
separate  Commission  previously  existing;  under  which  . 
Scott  had  been  found  Bankrupt  The  second  Commission, 
as  it  could  not  legally  be  sued  out,  must  be  superseded ; 
and  your  Lordship  kas  no  Discretion.  If  the  separate 
Commission  were  superseded,  there  would  be  no  Difficulty 
in  admitting  Brown's  Proof  under  the  joint  Commission* 
The  mere  Act  of  taking  out  the  separate  Commission  is 
not  in  itself  an  Election,  precluding  that  Proof;  and  as 
to  his  farther  Acts  by  proving,  and  accepting  the  Appoint- 
ment of  Assignee,  under  it,  suppose  such  a  Commission 
taken  out  by  a  Person,  who  was  a  joint  Creditor  only ; 
acting  as  he  might  have  done  exactly  in  the  same  Manner 
as  Brown.  Every  thing,  that  has  been  done  by  him,  is 
equivocal;  and  may  be  referred  either  to  his  separate  or 
joint  Debt  There  is  therefore  nothing,  that  amounts  to 
an  Election.  Though  the  second  Commission  does  not  ap- 
pear to  have  been  concerted,  the  Communication,  that  was 
made  to  Brawn  was  sufficient  to  excite  Suspicion. 


The  Lord  Chancellor. 

I  always  felt  great  Difficulty  in  understanding  the  Prin- 
ciple, upon  which  for  a  long  Time  a  joint  Commission  and 
a  separate  Commission  were  permitted  to  go  on  together. 
My  Opinion  has  always  been,  that,  if  the  joint  Commis- 
sion was  the  first,  the  separate  Commission  was  in  Law 
good  for  nothing ;  and,  if  the  separate  Commission  was 
the  first,  the  joint  Commission  was  bad  (a).  Unless 
therefore  it  was  by  the  Effect  of  amicable  Arrangement, 
to  which  the  Debtors,  both  joint  and  separate,  lent  them- 
selves,  it  is  very  difficult  to  conceive  how  any  Person 

(a)  E*  parte  Martin,  16  Ves.lU.   Ex  parte  Leesf  16  Vet. 

472. 

could 
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could  effectually  proceed  at  Law  under  the  Second  Com-  1812. 

mission  either  for  Civil  or  Criminal  Purposes.    A  Com-        Bkown 
mission  of  Bankruptcy  has  been  often  stated  to  be  the       gx  mrt^ 
right  of  the  Subject ;  and  I  do  not  recollect  an  Instance,       Munton 
that  the  Person,  taking  out  the  first  Commission,  was  ever       Ex  parte. 
made  to  pay  the  Costs  of  superseding  it,  or  that  his    Commission  of 
Costs  were  refused  to  him,  unless  it  was  taken4  out  against  Bankruptcy  the 
good  Faith :  that  is,  by  counteracting  an  Endeavour  to  Right  of  the 
produce  an  Arrangement  without  a  double  Ex  pence.         Subject 

It  is  not  enough  here  to  say,  that  this  Petitioner,  who 
has  the  legal  Commission,  can  lose  the  Benefit  of  it;  un» 
Jess,  as.it  seems  to  be  admitted,  he  is  indemnified*  against 
the  Costs  of  the  Supersedeas :  also,  having  got  the  valid 
Commission  in  his  Hands,  he  was  not  bound  to  come  here 
to  supersede  his  own  Commission:  much) less,  when  it 
seems  to  be  contended,  that,  if  his  Commission  is  super* 
seded,  and  ajbrtiori  if  superseded  at  bis  own  Request, 
he  must  be  considered  as  having  made  bis  Election ;  and  is 
to  have  his  demand  transferred  as  against  the  separate  Difficulty  from 
Estate  of  Scott  under  the  joint .  Commission.     The  Diffi-  the  Decision 
culty  I  have  always  felt  upon  the  Case  of  Crispe  v.  Per-  (Crispe  v.  Per- 
ritt  (a)  is,  what  was  to  become  of  the  Demand  against  *"*#),  that  a  se- 
the  other  Persons.    Under  a  joint  Bond  an  Action  might  Parate  Com- 
be brought  against  both :  under  a  joint  and  several  Bond  mission  °f 
the  Obligee,  though  he  might  have  several  Executions,        *ruptcy 
could  not  bring  a  joint,  and  also  Two  several,  Actions.       y  "sue  upon 
The  great  Difficulty,  what  was  the  Effect  of  that  Com-  a^nt  ^ebt* 

mission  as  to  the  Two  Partners,  who  were  not  the  Object*  .    Al_ 

.  #«,  to  the  other 

of  that  Commission,  was  entirely  overlooked*     That  Dif-  p^^™ 

ficulty  however  does  not  occur  here;  as  this  Creditor    Under  a  joint 

might  by  virtue  of  his  separate  Security  prove  against  m$  several 

(a)  1  WOki's  Hep.  467-    1  Cooke,  Bank.  Law,  Ed.  6.20.       °°d  ** 

>**...  Obligee, 

though  he  might  have  several  Executions,  c  >uld  not  bring  a  joint  and 

also  sevecal  Actions. 
Vol.  L    \        „  ,     F  either; 
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Brown, 
JEj?  parte. 

MUNTON, 

Ejt  parte. 

Difficulty  of 
considering  a 
Commission  of 
Bankruptcy  as 
an  Execution 
in  a  strict 
Sense. 

Consequence 
of  superseding 
a  Commission 
of  Bankruptcy 
all  foils  with  it. 


either  ;  under  all  the  Difficulty  however  of  considering  a 
Commission  of  Bankruptcy  as1  an  Execution  in  a  strict 
Sense  (1) :  but  it  is  not  to  be  contended,  that  this  is  an 
Election  by  this  Creditor ;  unless  he  is  to  have  the  whole 
Benefit  of  what  he  elects  to  do.  He  has  the  valid  Com- 
mission ;  and,  if  the  valid  Right,  which  he  has,  is  to  be 
removed,  that  is  for  the  Benefit  of  all  the  Creditors; 
and  must  not  be  at  the  Expence  of  -him,  who  has  the  valid 
Right;  which  cannot  be  taken  from  him;  unless  be 
chooses  to  relinquish  it.  It  is  said,  the  Transfer  of  his 
Proof  as  against  the  separate  Estate  of  Scott  is,  no  Injury : 
but,  a  Commission  being  superseded,  all  falls  with  it ;  and 
that  is  a  Course  I  have  no  Right  to  adopt,  except  for  the 
Benefit  of  all  the  Creditors. 

If  therefore  this  separate  Commission  is  to  be  super- 
seded, it  must  be  upon  an  Understanding,  that  he  is  to 
have  all  the  Rights  of  a  joint  and  separate  Creditor ;  and 
it  must  be  accompanied  with  an  Order,  that  he  shall  prove 
as  a  joint  Creditor ;  if  he  thinks  proper.  As  to  the  Costs, 
the  Petitioner  must  have  the  Expences  of  superseding  the 
Commission,  whether  in  the  Form  of  a  Petition  or  a 
Writ.  With  regard  to  the  rest,  he  seems  in  that  Conver- 
sation to  have  had  some  Reason  to  believe,  that  the  joint 
Commission  was  taken  out  upon  a  concerted  Act  of  Bank- 
ruptcy: but  it  proves  not  to  be  so;  that  there  was  no 
Collusion :  as  to  that  therefore  there  must  be  no  Coats. 


( 1)  A  Commission  of  Bank- 
ruptcy differs  from  an  Execu- 
tion in  vesting  all  Rights  and 
Possibilities  of  the  Bankrupt : 


the  latter  passes  only  what 
the  Sheriff  seizes,  2  Fitf.jnn. 
68.  See  3  Ves.  239.  7  Vcs. 
408.  Post,  3  Vol.  107. 


^/6r*r»-  ><U   <"*£*"  /».-A.   J0by+ 
A-J& 


S  4 


CASES  IN  CHANCERY.  67 

Lincoln's 
Inn  Hall. 
181% 
FOX,  Ex  parte.  Dec.  8,  9. 

THE  Petitioner*,  having  applied  for  a  Patent  in  re-  Patent  granted 
spect  of  certain  Improvements  in  Steam- Engines,  for  an  improved 
a  Caveat  was  entered  under  an  existing  Patent ;  from  Steam-Engine  -, 
which,  it  was  alledged,  the  new  Patent  was  borrowed ;  and  M  not  infring- 
with  which  it  would  interfere:  the  Affidavit  of  an  En-  |nSup°n  an  en- 
gineer stating,  that  they  were  not  the  same,  nor  in  any  1S  !°^ 

Respect  resembling  each  other. 

°  provements 

Sir  Samuel  RomWy,  and  Mr.  Johnson,  hi  support  of  could  not  ta 
the  Petition.  usedwithout 

the  Engine,  for 

Mr.  Hart,  for  the  other  Patentee.  which  a  fttent 

had  been 

granted,  they 
must  wait  the 
The  Lard  Chancellor.  Expiration  of 

I  take  it  to  be  clear,  that  a  Man  may,  if  he  chooses,  tnat  Patent, 
annex  to  his  Specification  a  Picture,  or  a  Model,  descrip-      **°  Costs, 
threof  it:  but  his  Specification  must  be  in  itself  sufficient :  where  the  Ca' 
or,  I  apprehend,  it  will  be  bad.     If  the  Petitioners  have  veat  was  not 
invented  certain  Improvements  upon  an  Engine,  for  which 
a  Patent  had  been  granted,  and  those  Improvements  could 
not  be  used  without  the  original  Engine,  at  the  End  of 
Fourteen  Years  the  Petitioners  could  make  Use  of  a  Pa- 
tent, taken  out  upon  their  Improvements ;  though,  before 
that  Period  expired,  they  would  have  no  Right  to  make  Use  . . 
of  the  other's  Substratum.     At  the  End  of  that  Time  the 
Public  has  a  Choice  between  the  Patents.     My  present 
Opinion  is,  that  this  Patent  must  go :  but  I  will  read  the 
Affidavits,  and  see  the  Parties,  and  their  Models. 


F2  The 


+  Jtyt. 


s. 


68 


CASES  IN  CHANCERY. 


181?. 


Fox, 
Ex  parte. 
Dec.  Q. 


The  Lord  Chancellor. 

This  is  a  very  difficult  Subject  to  deal  with :  but  up< 
not  an  inattentive  Consideration  I  think,  I  am  not  jusi 
fied  in  with-bolding  this  Patent.  I  do  not  like  to  gi 
Costs  in  a  Case  of  this  Kind.  I  cannot  say,  the  Jealouu 
on  the  other  Side  was  unreasonable. 


Lincoln's 

Inn  Hall. 

1812, 

Dec.  10. 

An  Injunc- 
tion, though 
not  to  be  con- 
tinued with  a 
View  to  speci- 
fic Perform- 
ance of  an 
Agreement  to 
grant  a  Lease, 
if  under  a 


GOURLAY  v.  THE  DUKE  OF  SOMERSET. 

ON  the  17th  of  May,  1809,  a  written  Agreement  w: 
entered  into  between  the  Plaintiff  and  the  Defen 
ant ;  whereby  the  latter  agreed  to  let  to  the  former  a  ce 
tain  Farm,  called  Deptford  Farm,  by  a  Lease  from  tl 
10th  of  October  then  next  for  Twenty-one  Years  ;  and 
allow  the  Plaintiff  <£200,  and  such  farther  Sum,  as  tl 
Defendant  should  upon  Inquiry  find  proper,  and  nece 
sary,  for  the  Purpose  of  putting  the  Buildings  in  Repai 
and  making  necessary  Alterations,  and  Improvements; 


Clause  for  Re- 
entry the  Lease'  when  granted,  would  be  at  an  End  by  the  Tenant's 
Acts,  was  maintained  upon  undertaking  to  give  Possession,  when  re- 
quired by  the  Court,  and  paying  the  Rent  due,  by  Waiver  of  the  For- 
feiture, if  incurred  :  viz.  distreining  for  subsequent  Rent. 

Whether,  even  without  a  Right  of  Re-entry  the  Court,  seeing  a  gross 
Case  of  Waste  and  Breach  of  Covenant,  not  to  be  indemnified  by  Da- 
mages, would  leave  the  Tenant  to  Law,  refusing  Relief,  Qucere.   ' 

Under  a  Right  of  Re-entry  upon  under-letting  an  Advertisement 
does  not  work  a  Forfeiture  \  but  was  made  the  Ground  for  imposing 
Terms. 

Refusal  of  Tenant  to  execute  a  Lease  tendered,  as  satisfied  with,  not 
as  repudiating,  the  Agreement,  is  no  Ground  for  refusing  him  a  spe- 
cific Performance. 
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be  first  approved  by  the  Duke,  or  his  Agent  The  Plain- 
tiff agreed  not  to  plough  or  break  up  certain  Lands ;  and 
to  cultivate  in  the  most  approved  Manner.  He  was  to 
be  at  liberty  to  carry  off  the  Hay  and  Straw  upon  Con- 
dition of  returning  Two  Loads  of  Manure  for  every  Load 
of *Hay  or  Straw  taken  off;  but  was  not  to  let,  set,  or 
assign  over,  the  Premises,  without  first  giving  or  procur- 
ing a  good  and  sufficient  Security  to  the  Satisfaction  of 
die  Defendant  for  Payment  of  the  Rent  and  Perform- 
ance of  the  Covenants  :  and  it  was  also  agreed,  that  a 
Lease  and  Couuter-part  should  be  prepared ;  and  executed 
by  the  Parties;  which  should  contain  all  such  Conditions, 
Reservations,  and  Agreements, with  respect  to  Cultivation, 
tod  the  Manner,  in  which  the  Farm  should  be  left, "  and 

*  all  such  usual  and  proper  Conditions,  Reservations,  and 
"Agreements,  as  shall  be  judged  reasonable  and  proper 

*  by  John  Gale,  of,  &a  Land-Surveyor ;  and  in  case  of 
"  his  Death  by  some  other  proper  and  competent  Person 
"  to  be  mutually  agreed  upon  by  the  said  Parties." 


1812. 

G OUR LAY 

V. 

The 
Duke  of 

Somerset. 


On  the  10th  of  October,  1809,  the  Plaintiff  was  put  in 
Possession  of  the  Lands  ;  and  afterwards  of  the  Build- 
ings. Disputes  arising  between  the  Parties,  and  the 
Defendant  having  served  the  Plaintiff  with  a  Notice 
to  quit  the  Farm  in  October,  1812,  the  Bill  was  filed; 
praying  a  specific  Performance ;  and  Compensation  for 
not  having  Possession  of  the  Buildings  on  the  10th  of 
October,  1809;  and  an  Injunction  to  restrain  the  Defend- 
ant from  proceeding  at  Law. 


The  Answer,  admitting  the  Agreement,  alledged  speci- 
fic Instances  of  improper  Cultivation  of  the  Farm  on  the 
Part  of  the  Plaintiff ;  and  stated,  that  the  Defendant  had 
caused  a  Lease  to  be  prepared  conformably  to  the  Agree- 
ment; which  Lease  was  executed  by  the  Defendant 
on  the  25th  of  October,  1811;  and  the  Lease  and  a 
F  8  Counter- 
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GOURLAY 
V. 

The 
'  Duke  of 

SOMEBSBT. 


Counter-part  were  tendered  to  the  Plaintiff;  who  wi 
required  to  accept  the  Lease,  and  execute  die  Connie 
part ;  which  he  refused  to  do ;  acknowledging  that  he  hi 
not  read  the  Lease :  but  stating,  tliat  he  considered  ti 
Agreement  sufficient  for  him. 

The  Answer  also  alledged  Waste  by  the  Plaintiff 
cutting  Timber,  digging  Chalk,  and  pulling  down  d 
Buildings,  and  converting  the  Materials  to  bis  own  Us* 
that  the  Plaintiff  had  let  off  Part  of  the  Farm  without  tf 
Defendant's  Consent ;  and  that  on  the  19th  of  Octobe 
1 8 12,  an  Advertisement  appeared  in  the  Salisbury  Pape 
whereby  the  Plaintiff  advertised  to  take  in,  to  winter  upc 
Turnips  and  Hay  upon  Deptford  Farm,  500  or  600  Sheef 
that  from  Lady-day  next  the  whole  of  the  above  Fan 
would  be  let  as  a  Sheep-walk ;  and  that  a  Lease  of 
would  be  granted  for  a  Farm,  with  no  Restriction  as  1 
folding;  all  which  the  Defendant  insisted  were  Brtactx 
of  the  Agreement  between  him  and  the  Plaintiff. 

An  Injunction  having  been  obtained,  the  Defendan 
upon  putting  in  his  Answer,  obtained  an  Order  for  di 
solving  die  Injunction  Ni$L 

Sir  Samuel  Romilly,  and  Mr.  Joseph  Martin,  for  th 
Plaintiff. 


Three  Objections  are  taken  by  the  Defendant  again 
the  Specific  Performance,  which  this  Bill  prays.  First,  i 
is  alledged,  that  the  Plaintiff  has  not  used  the  Farm  in  ai 
husband-like  Manner.  There  is  no  Proviso  to  make  th 
Lease  void  on  that  Account :  and  there  are  Covenant! 
on  which  the  Defendant  may  proceed,  if  he  is  injured 
The  next  Objection  is,  that  the  Plaintiff  is  about  to  an 
derlet :  but  the  Agreement  gives  him  in  Terms  the  Libert 
to  do  so ;  requiring  only,  that  he  shall  first  enter  in* 

sufficien 
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sufficient  Security  for  the  Rent  and  Performance  of  the 
Covenants.  The  third  Objection  is,  that  a  Lease  has 
been  tendered  to  the  Plaintiff;  and  be  has  refused  to  exe- 
cate  it  That  affords  no  Ground  for  turning  the  Plaintiff 
out  of  Possession;  as  he  has  not  waived  or  abandoned  the 
Agreement:  on  the  contrary  the  Reason  given,  that  he 
eoaaidered  the  Agreement  sufficient  for  him,  shews  his 
Intention  to  stand  by  and  affirm  it.  If  this  could  amount 
to  a  Waiver,  the  Defendant  must  have  accepted  it,  as 
aKb :  but  he  has  since  done  Acts,  affirming  the  Tenancy  ; 
distraining  for  Rent  subsequently  due. 


1812. 


GOURLAY 

V. 

The 

Duke  of 

Somerset. 


Mr.  Hart,  Mr.  Bell,  and  Mr.  Heald,  for  the  De- 
fendant. 

If  a  proper  Lease  be  tendered  to  a  Party,  which  he 
mioses  to  execute,  he  cannot  come  into  a  Court  of  Equity 
(or  the  specific  Performance  of  a  Contract  for  that  Lease. 
This  Court  exercises  a  judicial,  though  not  an  absolute 
and  uncontrouled,  Discretion  in  decreeing  specific  Per- 
formance.   This  is  not  a  Case  for  that  Decree  :  a  Tenant, 
polling  down  Buildings,  cutting  down  Trees,  digging 
Chalk,  &c.  is  not  entitled  to  Favor,  and  the  extraor- 
dinary Aid  of  a  Court  of  Equity.     This  is  an  Attempt  to 
take  from  the  Ajj^itrator  the  Power  to  decide  upon  the  Co- 
venants of  the  Lease ;  and  to  give  it  to  the  Master.  The  Re- 
fusal of  die  Plaintiff  to  execute  was  a  Refusal  to  abide  by 
the  Terms  of  the  Lease.     Refusing  to  sign  the  Counter- 
part, be  disclaimed  that  Contract,  of  which  he  now  seeks 
a  specific  Performance.     If  the  Agreement  had  been 
executed,  the  Defendant  would  have  had  a  Right  to  enter 
for  the  Forfeiture,  incurred  by,  not  merely  permissive,  but 
wilful,  Waste.  The  Court  would  not  have  relieved  against 
that  Forfeiture ;  and  why  is  the  Tenant  in  a  better  Situa- 
tion ;  having  a  Contract  merely  executory  ? 


F* 


Sir 
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GOUHLAY 

The 

Duke  of 

Somerset. 


Sir  Samuel  Romillyy  in  Reply; 

The  Answer  imports  merely,  that  the  Defendant's  Agent 
drew  the  Lease;  and,  if  it  really  contained  a  Clause  of  For- 
feiture, the  Plaintiff  might  have  objected  to  it,  until  ap- 
proved by  Gale.  The  Court  has  never  dissolved  an  In- 
junction against  turning  a  Tenant  out  of  Possession,  foi 
Acts,  which  would  be  a  Breach  of  Covenant,  unless  it  was 
perfectly  clear,  that  the  Lease,  if  granted,  would  be  at  an 
End,  by  a  Clause  of  Reentry.  Much  of  the  Waste  com- 
plained of  is  equivocal :  and,  as  to  carrying  off  the  Hay, 
he  has  a  Right  to  do  so ;  taking  care  to  return  the  Dung. 
No  Authority  has  been  cited  to  prove,  that  a  Tenant's 
Refusal  to  execute  a  Lease,  supposing  him  wrong,  shall 
affect  his  Right  to  a  specific  Performance.  The  Cases,  in 
which  it  has  been  refused  on  that  Ground,  have  proceeded 
upon  this ;  that  the  Refusal  was  an  actual  Repudiation 
of  the  Contract ;  conclusively  putting  an  End  to  it.  The 
Advertisement,  which  is  imputable  to  the  Warmth,  arising 
from  these  Disputes,  cannot  have  the  Effect  of  a  For- 
feiture. 


The  Lard  Chancellor. 

Dec  10.  With  regard  to  the  Habit  of  this  Court  continuing  an 

Injunction,  where  \a  Farm  has  been  held,  and  treated,  in  a 
grossly  unhusbandlike  Manner,  and  where  there  would 
have  been  a  Right  of  Re-entry  in  the  Lease,  if  a  Lease 
had  been  executed,  I  have  said,  and  I  think  that  Right,  that 
I  would  not  continue  an  Injunction  with  a  View  to  a  spe- 
cific Performance,  which,  if  the  Agreement  was  specifi- 
cally performed  by  executing  a  Lease,  would  have  been 
put  an  End  to  by  the  Clause  of  Re-entry,  that  must  have 
been  introduced  in  that  Lease.  That  however  does  not 
apply  to  this  Case ;  as,  if  the  Execution  of  a  Lease,  of 

[  73  ]         tae  same  Date  as  ^ie  Agreement,  should  be  now  directed, 

intermediate 
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intermediate  Acts  having  passed  which  would  amount  to 
a  Waiver  of  the  Forfeiture,  this  Court,  decreeing  a  spe- 
cific Performance,  would  not  allow  the  Landlord  to  take 
Advantage  of  the  Fact,  that  the  Lease  bore  Date,  before 
h  was  actually  made,  and  exclude  the  Tenant  from  the 
Benefit  of  the  Circumstance  of  Fact,  which  would  have 
been  a  Waiver  of  the  Forfeiture  at  Law. 

I  will  not  undertake  to  say,  whether  there  have  been 
such  Cases  as  are  alluded  to ;  much  less,  that  there  never 
will  be  such  a  Case :  where,  even  if  no  Right  of  Entry 
was  to  be  introduced  under  an  Agreement  for  a  Lease  of 
a  Farm,  yet  the  Court,  seeing  a  gross  Case  of  Waste, 
which  will  in  all  Cases  be  a  Forfeiture  of  the  Place 
wasted,  considerable,  or  not,  and  gross  Breaches  of  Co- 
venant, that  could  not  well  be  indemnified  by  Damages, 
would  leave  the  Tenant  to  Law,  and  grant  no  Relief 
here  (1) :  but  it  is  very  difficult  to  raise  that  Sort  of  Case 
from  these  Circumstances. 

If  there  was  a  Right  of  Re-entry  for  under-letting,  the 
^Advertisement  would  dot  amount  to  a  Forfeiture.  I  can- 
not carry  what  passed  upon  the  Non-Execution  of  the 
Lease  to  the  Extent,  that  it  is  an  Answer  to.  the  Bill  for 
a  specific  Performance;  as  I  agree  to  the  Distinction, 
that  the  Refusal  to  execute  the  Lease  must  be  a  Refusal 
to  stand  by  the  Agreement;  and,  if  it  goes  no  farther 
than  that  the  Man  thought  the  Agreement  as  good  a 
Lease  as  he  could  have,  as  he  well  might  consider  the 
Agreement  of  the  Duke  of  Somerset,  that  does  not  amount 
to  a  Declaration,  that  he  never  would  execute  a  Lease ; 
and  cannot  be  considered  as  repudiating  the  Agreement, 
with  which  he  declares  himself  satisfied. 

As  to  the  Advertisement,  I  cannot  continue  the  Injunc- 


1812. 

GOUBLAV 

♦      w. 
The 
Duke  of 
Somerset. 


(1)  Lovat  v.  Lord  Ranelagh,    Dennett,  9  Mod.  22. 
Pott,  3  Vol,  24.  Descarktt  v. 
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1812*  tion  but  upon  the  Terms  of  the  Tenant's  undertaking  to 

GoffxLA y  deliver  Possession,  when  required  by  this  Court ;  with  s* 

e.  general  Liberty  to  apply  for  that  Purpose ;  and  upon  pav— 

The  iog  the  Rent  due. 
Duke  of 
Somk&sxt. 

Lincoln's 
Inn  Hall. 
1812, 
Dec.  12.  GARDNER,  Ex  parte. 

Separate  Com-  /\N  the  26th%  of  November,  1812,  a  separate  Com- 
missions of  ^'mission  of  Bankruptcy  issued  against  London,  as 
Bankruptcy  Partner  with  Childs ;  and  on  the  same  Day  a  separate 
against  Part-  Commission  issued  against  Childs,  as  Partner  with  Lim- 
ners, taken  ou  ^^     g^  Commissions  issued   upon  the  Petition   of 

y  a  join  -  j^£axwen  an|j  2)£ro»,  as  Partners,  upon  a  joint  Debt, 

_.  A       .  due  to  them  by  the  Two  Bankrupts. 

Debt,  and  on  r 

the  same  Day; 

immediately  af-  ^°  ^c  **k  °^  ^scem^er2L  joint  Commission  was  taken 
ter  Dissolution  out  a8aiast  'Latidon  and  Dixon,  upon  the  Petition  of  jcrinW 
of  the  Partner-  Creditors  to  the  Amount  of  «£3874 :  2s  :  5d.  in  respect 
ship  -,  and  no  of  certain  Bills  of  Exchange.  Upon  the  Opening  of  the 
separate  Credi-  joint  Commission  the  petitioning:  Creditor's  Debt  and  the 
tor  appearing.  Trading  were  proved ;  but  the  Commissioners,  not  being 
A  joint  Com-  satisfied  as  to  the  Act  of  Bankruptcy,  directedlfajwetf  and 
mission  having  Dixon,  and  also  Hodges,  the  Clerk  of  the  Bankrupts,  to  be 
issued,  and  the  summoned.  Maxwell  accordingly  attended  on  the  5th  of 
petitioning  Cre-  Decetnj^er %  ztl^9  being  required  by  the  Commissioners  to  be 
ditor  un  er     e   Bwom.for  the  Purpose  of  being  examined  touching  any 

Pame         "    Acts  of  Bankruptcy  committed  by  London  and  Childs, 
missions  refus- 
ing to  disclose  the  Person,  who  proved  the  Act  of  Bankruptcy,  the 
Lord  Chancellor,  inspecting  the  Proceedings  under  the  separate  Com- 
missions, ordered  that  Person  to  attend  the  Commissioners  under  the 
joint  Commission  at  the  Peril  of  Costs. 

refused 
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refused  to  take  the  Oath,  or  to  be  examined.  At  the  first 
public  Meeting  under  the  separate  Commissions  no  sepa- 
rate Creditor  proved  any  Debt :  the  only  Debt  proved  be- 
ing that  of  Maxwell  and  Dixon,  amounting  to  <£430.  The 
separate  Debts  were  inconsiderable :  but  the  joint  Debts 
exceed  £5000. 


9i 


1818. 
Eccpart*. 


The  Petition,'  presented  by  the  petitioning  Creditors ' 
under  the  joint  Commission,  prayed,  that  the  separate 
Commissions  may  be  superseded  either  at  the  Cost  of  the 
petitioning  Creditors,  or  of  the  Estates ;  that  Maxwell 
may  be  ordered  to  attend  the  Commissioners  at  the  next 
Meeting,  to  beheld  under  the  joint  Commission;  in  order 
to  be  sworn  and  examined*  before  diem ;  and  that  in 
the  mean  Time  the  Choice  of  Assignees  and  all  farther 
Proceedings  under  the  separate 'Commissions-  may.  be 
rtayed. 

By  the  Affidavit  of  Landon  it  appeared,  that  on  the 

18th  of  November,  1812,  be  and  Child*  dissolved  Part- 

ywahip,  and  that  the  Dissolution  was  advertised  in  the 

London  Gazette  on  the  2\st.  By  the  Affidavits  off  M axweU 

sad  London  all  Collusion  with  eabh  other  was  denied." 

Sir  Samuel  RomUly,  and  Mr.  He aid,  in  support  of  the 
Petition. 


The  separate  Commissions  are  friendly ;  and  were  taken 
out  on  a  concerted  Act  of  Bankruptcy;  -  Th6  Bankrupts 
were  not  separate  Traders :  nor  have  they  any  separate 
Estates.  The  Commissions  were  both  takerf  orit  on  the 
same  Day;  by  one  and  the  same  joint '  Creditor ;  on  the 
same  Debt;  and,  whether  the^'wefe  concerted,  or  not,  a 
joint  Commission  ought  to  have  been  taken  out.  If,  as 
taken  out  on  a  concerted  Act  of  Bankruptcy,  these  two 

first 
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1 812.  first  Commissions  are  bad,  that  Act  of  Bankruptcy  wom*l 

Gabdnh*       support  any  other  Commission. 


Ex  parte. 


Mr.  Hart,  and  Mr.  Cullen,  against  the  Petition. 

The  Suggestion,  that  the  separate  Commissions  we^ 
taken  out  on  a  concerted  Act  of  Bankruptcy,  is  positive!, 
denied  by  the  petitioning  Creditors  and  the  Bankrupts. 

The  Bankrupts  having  dissolved  their  Partnership,  i 
was  thought,  that  separate  Commissions  must  be  taker 
out  These  Commissions  were  taken  out  in  the  Exercise 
of  that  Right,  which  as  a  Creditor  the  petitioning  Credi- 
tor possessed.  In  all  the  Cases  of  Applications  to  su- 
persede separate  Commissions,  in  order  to  make  way  for 
a  joint  Commission,  the  Act  of  Bankruptcy  has  been 
proved  under  the  joint  Commission ;  and  that  Commis- 
sion has  been  in  force.  The  petitioning  Creditor  under 
the  separate  Commissions  had  a  Right  to  resist  any  Exa- 
mination, which  might  tend  to  invalidate  those  Commis- 
sions ;  and  was  justified  in  suing  them  out,  Jby  the  Appre- 
hension, that  the  Bills,  held  by  the  Petitioners,  were  Ac- 
commodation Bilk ;  which  would  not  be  so  strictly  in- 
vestigated under  a  joint  Commission.  The  Commissioners 
have  no  Jurisdiction  to  examine  a  Person,  not  to  prove 
an  Act  of  Bankruptcy,  but  to  give  hearsay  Evidence,  that 
some  other  Person  had  said,  he  could  prove  one. 

Sir  Samuel  Romilh/,  in  Reply. 

This  Petition  brings  forward  a  Proceeding,  never  be- 
fore witnessed :  Two  separate  Commissions  taken  out  on 
die  same  Debt  in  the  Course  of  the  same  Day.  It  seems  to 
have  been  considered  important,  that  these  Creditors,  re- 
presented as  holding  Accommodation  Bills,  should  not 

vote 
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vote  in  the  Choice  of  the  Assignees :  but  this  amounts  to  1812. 

an  Exclusion  of  all  the  joint  Creditors,  except  the  peti-  Gardner 
boning  Creditors  under  the  separate  Commissions  (a),  Ex  parte. 
and,  as  it  happens,  that  there  are  in  the  present  Instance 
no  separate  Debts  of  any  Amount,  it  comes  to  this; 
that  the  petitioning  Creditors  under  the  separate  Com- 
missions will  name  themselves  Assignees ;  as  no  other 
joint  Creditor  can  vote  in  the  Choice.  If  the  two  sepa- 
rate Commissions  are  superseded,  the  joint  Commission 
must  stand.  The  Commissioners  have  a  Right  to  call 
before  them  the  petitioning  Creditors  under  the  separate 
Commissions ;  and  though  we  are  not  entitled  to  see  the 
Proceedings,  your  Lordship  will  for  the  Furtherance  of 
Justice  inform  us,  who  is  the  Person,  who  can  prove  an 
Act  of  Bankruptcy. 

The  Lord  Chancellor. 

Thia  is  upon  the  Face  of  it  a  very  singular  Pro- 
ceeding; of  which  I  do  not  recollect  an  Instance: 
Two  separate  Commissions  taken  out  by  the  same  joint 
Creditor,  for  the  same  Debt,  on  the  same  Day;  and 
upon  the  Proceedings  there  is  some  Ground  for  what 
has  been  said  ;  that  those,  who  were  to  support  the  Pro- 
ceeding, had  a  Fancy,  that  they  must  prove  them  sepa- 
rate Traders.  There  is  nothing  in  either  of  the  Depo- 
sitions at  first  about  separate  trading :  but  the  Deponent 
says,  they  dissolved  Partnership  on  the  21st  of  November  ; 
and  then  in  each  Deposition  is  inserted  what  was  not  there 
originally,  that  each  of  the  Partners  has  since  carried  on 
a  separate  Trade :  but  they  forget  the  original  Deposition ; 
proceeding  to  state,  that  upon  the  said  21st  of  November 
they  did  give  their  Clerk  Directions  to  deny  them.  No  one 
called  until  the  23d ;  and  upon  a  Denial  on  that  Day  the 

(a)  Ex  parte  Acker  man,     Tastei,  17  Vcs.  247. 

14  Vet.  604.    Ex  parte  De 

Commissions 
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1812. 


Gardner, 
E*  parte. 


Lincoln's 
Inn  Hall. 

1812, 
Dec.  14. 

Order,  that 
Defendant9 
a  Prisoner  in 
Newgate  under 
Sentence  for 
Forgery,  being 
brought  up  for 
Want  of  An- 
swer, should  be 
turned  over  to 
the  Fleet;  and 
then  carried 
back  to  New- 
gate with  his 
Cause. 


Commissions  were  taken  out ;  and  the  Denial  pro? 
their  Clerk  on  the  27th. 

No  one  recollects  an  Instance  of  such  Commit 
There  is  no  Reason  for  them ;  as  not  a  single  separati 
ditorhas  appeared.  The  Effect  of  these  separate  Coi 
sions  is,  that  every  joint  Creditor,  except  him,  wh 
taken  them  out,  will  be  excluded.  The  only  Hesi 
therefore,  that  I  have  about  finally  disposing  of  thei 
that  it  is  premature ;  until  they  are  declared  Banl 
under  the  joint  Commission:  but  I  shall  order  Wei 
Clerk,  who  proved  the  Denial,  to  attend  the  Coi 
sioners  for  that  Purpose ;  and,  if  he  does  not  atte 
will  make  him  pay  the  Costs  of  not  attending  (a). 

(a)  Ex  parte  Lund,  6  Ves.  781.  Ex  parte  Higgins,  1 1  1 


MOSS  v.  BROWN. 

THE  Defendant,  being  a  Prisoner  in  Newgate 
fering  the  Sentence  of  the  Court  of  King's  1 
upon  an  Indictment  for  Forgery,  was  brought  u 
Want  of  an  Answer. 

Mr.  Shadwell,  for  the  Plaintiff,  moved,  that  th< 
fendant  might  be  turned  over  to  the  Fleet;  and  th 
might  then  be  carried  back  to  Newgate  with  his  C 
and  mentioned  the  Case  of  Bowes  v.  The  Count 
Strathmore  (a),  as  justifying  the  Application. 

The  Lord  Chancellor  made  the  special  Order 
Terms  of  that  Case. 

(a)  2  Dickens,  71 1.    Errington  v.  Ward,  8  Ves.  31 


(1)  Thomas  v.Jones,  Nels.  Rep.  50.  Mossy.  Brown,  Post 

BUTC1 
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1812. 

Feb,  8,  10. 

April  27. 
BUTCHER  v.  BUTCHER.  £    2 

GOODAY  v.  BUTCHER.  Nov\  ,'. 

A    PETITION  of  Appeal  was  presented  from  the     (9^*-S82-> 
•^-Decree,  pronouuced  at  the  Rolls  (a);  establishiug     f^oA 
the  Appointment;  except  as  to  the  Grandchildren ;  as  to  tn0Uffn 
whom  it  was  declared  void.  unequal^ 

'  portion  of  the 

Mr.  Richards,  and  Mr.  Trtmer,  for  the  Appellants.      Fun(],  h^  not 

illusory. 
It  is  unnecessary  to  go  through  all  the  Cases  upon  this    The  Question, 
Subject;  which  were  so  fully  considered  in  the  late  Case,  whether  an  Ap- 
Bax  v.  Whitbread  (b).    In  supporting  this  Appeal  we  pointment  is, 
have  the  Satisfaction  of  not  contending  with  the  Judg-  or  is  not  illu- 
ment  of  the  Master  of  (he  Rolls,  upon  the  Question,  sory,  must  be 
whether  this  Appointment  is  illusory ;  as  that  Question  determined 
was  not  decided  at  the  Rolls;  and  comes, on  now,  as  if  uP°n  tnc  Ctr- 
the  Cause  had  been  originally  heard  by  your  Lordship,  cumstances  of 
The  Ground,  taken  by  the  Master  of  the  Rolls,  is,  that  each  Case' 
be  will  not  go  farther  than  actual  Decision  has  gone ;  and,  acco    in^      a 
unless  an  Instance  could  be  produced,  in  which  the  Sum    . 
of  <£lOO  had  been  held  an  unsubstantial  Appointment,  he  p     ' 

(a)  9  Tes.  382.  (b)   10    F«,   31.     16  Fes.  ever  large  the 

15c  Terms,  being 

in  some  Degree 
coupled  with  a  Trust ;  but  an  equal  Distribution  is  not  required :  nor 
any  Reason  for  the  Inequality  -,  unless  a  Share  is  clearly  unsubstantial. 

Under  a  general  Power  of  Appointment  among  all  the  Children  by 
Deed  or  Will  from  Time  to  Time,  &c.  in  default  of  Appointment, 
equally  at  Twenty-one,  &c.  the  Death  of  one  above  that  Age  does  not 
prevent  an  Appointment  to  the  Survivors. 

Appointment  void  as  far  as  it  exceeds  the  Power :  viz.  to  Grandchildren 
under  a  Power  to  appoint  to  Children. 

Mould 
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would  not  bold  it  unsubstantial  in  this  Case.  That  your 
Lordship  considered  as  not  being  the  correct  Principle ; 
but  that,  whenever  the  Question  arises,  however  difficult, 
the  Court  must  determine  it ;  and  go  into  all  the  Circum- 
stances. Upon  the  Result  of  all  the  Authorities  a  Power 
of  Appointment  is  considered  as  in  the  Nature  of  a  Trust, 
according  to  the  Intention  of  the  Author  of  the  Power, 
for  the  Family  of  the  Person,  who  is  to  exercise  it :  a 
.substantial  Part  must  be  given ;  amounting  in  some  way 
to  a  Provision :  otherwise  it  is  illusory.  The  Question 
therefore  is,  whether  a  Provision  has  been  made  for  these 
Children.  It  is  impossible,  that  j£$00  Stopk  can  be  re- 
presented as  a  Provision.  Mrs.  Butcher  conceived  her- 
self at  liberty  not  to  provide  for  them ;  assigning,  as  a 
Reason,  the  Disobedience  of  some :  no  Instance  appear- 
ing ;  except  the  Institution  of  a  Suit,  in  which  the  Costs 
of  all  Parties  were  directed  to  be  paid  out  of  the  Fund. 
During  her  Life  she  made  very  considerable  Advances  to 
some  of  the  Children ;  but  gave  nothing  to  Mrs.  Gooday, 
except  this  trifling  Fund  by  the  Will.  The  Court  must 
say,  whether  this  Division,  in  so  great  a  Disproportion, 
is  such  as  the  Authors  of  the  Power  intended.  It  may 
be  represented,  that  the  Consideration  for  this  Settlement 
was  visionary ;  the  Will  of  Ives,  Mrs.  Butcher's  Father, 
not  being  found :  but  the  Intention  of  Pickering  and  Par- 
tington, the  Devisees  in  Trust,  and  the  Authors  of  this 
Settlement,  was  to  provide,  not  only  for  her,  but  for  her 
Children;  and  the  Object  of  that  Arrangement,  into 
which  she  came,  was  to  guard  against  her  Partiality  and 
Caprice.  Upon  all  the  Circumstances,  and  the  relative 
Situation  of  the  Parties,  the  Court  will  consider  this  as 
not  a  substantial  Part  of  this  Trust  Fund :  not  a  Provi- 
sion ;  that  the  Appointment  is  not  substantially  executed ; 
and  is  therefore  illusory. 


Sir 
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Sir  Arthur  Piggott,  and  Mr.  WethereU,  Sir  Samuel 
RomiBy,  and  Mr.  Orinrwood,  in  support  of  the  Decree. 

A  Variation  of  this  Decree  would  be  a  most  impro- 
vident Interference  of  this  Court  with  the  Discretion"  of  a 
Parent.     The  Appeal  comes  in  no  reasonable  Time; 
after  the  Decree  has  been  carried  into  Execution;  except 
as  to  the  Provision  for  the  Lunatic  ;  all  the  other  Funds 
distributed ;  and  the  Interest  of  tbdt  only  remaining  Fund 
has  been  applied  for  Eight  Years  in  the  Lunacy  for  her 
Maintenance.     This  Appeal  is  a  Speculation  ;  proceed- 
ing upon  a  Misconception  of  the  Case  of  Box  v.  Whit- 
bread;  where  your  Lordship,  affirming  the  Decree,  did 
not  think  fit  to  hold,  as  an  abstract  Proposition,  that  any 
numerical  Calculation  could  be   adopted  as  the  Rule. 
Tliis  is  a  very  peculiar  Settlement.     The  Funds,  which 
are  the  Subject  of  the  Power,  must  be  considered  as  the 
Property  of  the  Mother,  however  derived ;  whether  by 
die  Will  of  her  Parent;  or  the  Want  of  a  Will ;  or  the 
Effect  of  die  Act  of  Pickering  and  Partington ;  it  was 
her  Property :  they  had  conveyed  to  her :  and  she  was 
treated  as  a  Feme  sole:  no  Interest  whatever  being  given 
to  her  Husband ;  not  even  in  the  Event  of  his  surviving ; 
no  Discretion  over  his  Children  beyond  what  he  necessa- 
rily Wad  by  Law.    A  Power  is  given  to  her  alone  of  pro- 
viding for  Children  on  Marriage,  or  otherwise  advancing 
them.    So  the  Powers  to  raise  <£4000,  and  ,£6000,  for 
such  Persons  as  she  should  appoint,  not  confined  to  Chil- 
dren, are  given  to  her  alone.      So  other  Powers  over 
Freehold  Estates,  and  the  personal  Property,  are  given 
to  her \  excluding  her  Husband  from  all  Concern  in  the 
Property,  and  all  Management  of  the  Family. 

There  must  have  been  Reason  for  all  this.  This  Settle- 
ment, recking  the  Will  of  Ives;  that  it  had  not  been 
Vol.  I.  G  found; 
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found ;  but  that  Pickering  and  Partington,  being  willing 
under  the  Circumstances  to  assign  all  the  Interest  they 
would  have  taken  under  that  Will,  had  conveyed  and  as- 
signed to  Mrs.  Butcher ;  and  that,  after  her  Interest  was  so 
secured,  the  Will  was  found ;  has  a  very  important  Qualifi- 
>  cation  with  regard  to  Children  by  a  future  Husband  ;  that 
she  shall  not  appoint  to  any  Child  by  any  future  Husband 
more  than  One-half  of  that  residuary  Personal  Estate.  This 
shews  the  Object.  The  Inference  is,  that  the  Intention  of 
this  Parent,  and  these  Trustees  Pickering  znd  Partington, 
was,  that  without  that  Restriction  she  might  have  appoint- 
ed more  than  One-half  of  the  Residue  to  an  only  Child  by 
a  future  Husband.  If  they  were  to  take  in  any  Way,  ap- 
proaching Equality,  a  Provision,  if  that  is  to  be  understood 
as  what  will  provide  a  Subsistence  in  Life,  where  was  the 
Necessity  for  that  Restriction  ;  if  she  was  intended  so  to 
execute  her  Powers,  as  this  Appeal  contends  ?  In  the  Face 
of  this  most  important  Provision,  shewing  the  Inteutioib 
that  her  Power  of  Distribution  was  confined  only  by  this 
Limitation,  that  if  she  had  Twelve  Children  by  her  first 
Marriage,  and  only  one  by  a  Second,  she  might  give  One- 
half  to  that  only  Child,  distributing  the  other  unequally 
among  the  former  Class  of  Children,  can  it  be  maintained, 
that  her  Discretion  is  destroyed ;  and  something  is  to  be 
substituted,  so  arbitrary  as  the  Discretion  of  this  Court  ? 


Whatever  Opinion  the  Court  may  adopts  as  an  abstract 
Rule,  it  will  not,  under  all  the  Circumstances  of  this 
Case,  interpose.  Many  Years  ago,  long  before  the  Date 
of  the  Will,  some  of  these  Children  received  different  Sums, 
upon  Marriage,  or  otherwise  for  their  Advancement  in  the 
World.  Will  the  Court  recal  those  Advancements?  Your 
Lordship's  Doctrine  in  Box  v.  Wkilbread,  properly  un- 
derstood, is  that  each  Case  must  depend  upon  its  particu- 
lar Circumstances.  Lord  Alwnley  in  Spencer  v.  Spen- 
cer, 
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ctr  (a)  expressed  his  Regret,  that  the  Rule  had  got  into        '1812. 
the  Court ;  and  said,  he  would  not  extend  it,  but  would        Butcher 
get  out  of  it,  where  he  could ;  which  is  the  Result  of  v% 

the  Judgment  of  the  Master  of  the  Rolls  upon   this      Butcher. 
Cue :  the  Difference  being  in  Expression  rather  than  in        Gooday 
Substance;  and  that  corresponds  with  your  Lordship's  r. 

Opinion  in  Bax  v.  Whiibread;  that  the  Court  has  undep-      Butcher. 
taken  this  Discretion  ;  and  cannot  adopt  any  positive  Rule 
of  arithmetical  Calculation  ;  holding  that  hot  a  Case  for 
the  Interposition  of  the  Court.     The  Cases  of  Appoint- 
ments set  aside  as  illusory,  are,  where  something  was  given, 
so  trivial,  as  to  be  mere  Evasion :  a  Guinea  for  Instance : 
perhaps  Five  Guineas.  All  the  Observations,  made  in  this 
Case,  are  applied  to  one  only  of  these  Children,  Mrs. 
Gooday:  the  only  one,  who  received  nothing  but  this 
^200  Stock.  .  A  Proportion  of  that  Amount  has  never 
been  considered  illusory :   and,  if  it  was  less,  the  Court 
would  feel    the   Reluctance,    expressed    in    Kemp    v. 
Kemp  (b),  to  interpose  in  a  Case  of  such  Difficulty  and  In- 
convenience ;  where  the  Effect  must  be  to  undo  all,  that 
hu  been  done ;  with  regard  to  the  Lunatic,  as  well  as  the 
others ;  reducing  her  hx  her  original  Share  of  the  whole  of 
this  Fond ;  the  Amount  of  which  has  been  exaggerated  ;  * 
and  does  not  exceed  £  11,000,     Can  the  Court  act  with 
Success  upon  a  Comparison  of  the  Wants  of  the  different 
Children  ?     In  Alexander  v.  Alexander  (c)  an  Appoint- 
ment of  jPIOO  was  supported ;  though  dPl200  would  have 
been  the  equal  Share.     The  Master  of  the  Rolls  in  his 
Judgment  upon  this  Case  proceeds  in  some  Degree,  but 
not  entirely,  upon  the  Proportion.     If  i?J00  is  illusory, 
what  Sum  can  be  stated  as  substantial  ?  That  Question  was 
asked,  but  not  answered,  at  the  Rolls  s  and  it  is  upon 

(a)  5  Ves.  362.  (c)  8  Ves.  640. 

(b)  5  Ves.  649. 

G  2  those, 
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those,  who  impeach  the  Appointment,  to  state  the 
metical  Proportion,  that  will  secure,  or  destroy,  th< 
pointment ;  to  draw  die  line  between  Shadow  and 
stance ;  and  to  lay  down  in  Terms  defined  and  inteU 
a  practical  Rule.  If  the  Opinion  as  to  the  arithn 
Proportion,  expressed  by  the  Master  of  the  Roll**  no 
characterized  as  bold,  it  will  relieve  the  Court  fro 
insuperable  Difficulties,  in  which  it  has  been  sc 
involved. 


Upon  what  Principle  can  the  Court  now  say,  the  W 
was  bound  to  give  a  larger  Sum  to  this  Daughter,  a 
ried  Woman  ?  All  the  Children  had  been  maintaii 
her;  Circumstances  may  be  imagined,  which,  expr 
her  Sense  of  their  Conduct  in  general  Terms,  she 
not  bring  herself  to  state  more  particularly.  Her  £ 
tion  is  given  in  the  largest  Terms;  "  subject  to  sue! 
"  visoes,  Conditions,"  8cc. ;  under  which  she  might 
to  a  Child,  so  as  to  determine  upon  Bankruptcy ;  an< 
vent  his  taking  an  absolute  Interest.  All  the  Case 
posing  the  Necessity  of  giving  a  substantial  Share 
the  Qualification,  that  a  Reason  may  justify  the  Ineqi 
The  very  Object  of  such  a  Power  is  to  enable  a  Par 
make  a  Provision  for  the  Children  according  to  thei 
cumstauces,  and  such  Events  as  the  Lunacy  in  tt 
stance. 

Mr.  Richard*,  in  reply. 


The  Principle  of  this.  Decree  is,  that,  as  there  is  i 
stance,  that  the  Sum  of  «£l00  has  been  considered  illi 
it  shall  not  be  considered  so  in  this  Case.  For  the 
pose  of  trying  that  the  Fund  may  be  supposed  to 
Fifty  Times  the  Amount  The  Doctrine,  as  laid  <kr 
your  Lordship  in  Bax  v.  JVhitbread,  is,  that  this  S 
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Power  is  not  considered  in  a  Court  of  Equity  a  mere 
Power;  mfi  it  is  at  Law :  but  the  whole  Series  of  Autho- 
rity in  this  Court  from  the  Time  of  Lord  Nottingham  has 
been,  that  it  is  a  Power,  connected  with  a  Trust  for  the 
Benefit  of  all  the  Objects ;  each  of  whom  must  have  a 
substantial  Share ;  and  what  is  a  substantial  Share  must  be 
decided  by  the  Court. 


1812. 

Butcher 

v. 

Butcher. 

Gooday 

v. 
Butcher. 


This  cannot  be  considered  a  voluntary  Settlement :  but, 
admitting  it  to  be  bo,  the  Instant  the  Settlement  was  made, 
and  the  Trust  created,  whether  before,  or  after,  Marriage, 
it  is  the  same  as  between  Parent  and  Child ;  though  not 
with  regard  to  the  Interests  of  Strangers,  under  the  Sta- 
tutes of  Elizabeth  (a).  She  took  the  Power  by  the  Dona- 
tion of  these  Persons,  Pickering  and  Partington ;  stand- 
ing  m  loco  Parentis.     The  Fund  was  their  Bounty  to 
her, and  her  Children ;  and  their  Intention,  that  she  should 
execute  her  Power  honestly  and  fairly,  being  expressed, 
she  had  no  Right  to  appoint  so  as  not  to  give  a  substantial 
Share  to  each.     An  ample  Provision  aliunde  might,  I 
admit,  be  a  Reason :  but  it  is  not  clear,  that  the  Court 
would  permit  Evidence  of  the  Child's  Misconduct  to  be 
produced.   *  It  has  been  denied ;  and  with  Reason ;  from 
the  Danger  of  letting  in  such  Evidence ;  ransacking  the  pri- 
vate History  of  a  Family  for  such  a  Purpose.     The  Ef- 
fect would  be  that  any  Parent  would  have  the  Power  to 
give  almost  the  whole  Property  to  any  one  Child ;  and 
from  the  worst  Motives.     The  Court  would  not  endure  a 
Parent,  committing  a  Fraud  \  and  using  this  Pretence  to  , 
colour  it. 


Upon  die  Authority  of  Box  v.  fVhitbread,  and  all  the 
preceding  Cases,  the  Principle  of  this  Decree  cannot  be 
maintained ;  and  this  Share  must  be  considered  illusory ; 


(a)  Stat.  IS  and  27  Eliz. 
G3 


not 
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not  sufficient  per  se ;  and  bearing  no  just  and  reasonable 
Proportion  to  the  Remainder  of  the  Fund;  therefore  not  in 
the  View  of  a  Court  of  Equity  an  houest  Execution*  -One 
of  these  Children  was  certainly  an  Object  of  great  Com- 
miseration :  but  that  will  not  excuse  Injustice  to  the  others* 
This  is  not  a  Question  of  Feeling;  but  depends  upon  a 
Rule  of  equitable  Justice :  which  cannot  be  affected  by 
the  Difficulty  of  recalling  what  has  beeu  distributed.  By 
that  Rule  this  is  not  a  sufficient  Share;  which  is  perhaps 
a  more  appropriate  Expression  than  "  substantial :"  such 
as  the  Framers  of  this  Settlement  intended ;  and  the  true 
Character  of  the  Mother's  Act  in  this  Instance  is  an  At- 
tempt to  cover  a  Breach  of  Trust  by  excluding  this  Child 
from  a  substantial  Share,  sufficient  to  answer  the  Purpose. 


Another  Question  may  be  made ;  whether  she  could  ex- 
clude the  deceased  Child ;  who  was  living,  when  this  Deed 
was  executed  ;  and  died  at  the  Age  of  Twenty: three ;  whe- 
ther each  Child  was  not  entitled  at  the  Age  of  Twenty- 
one  to  an  equal  Share ;  subject  to  be  devested  by  Ap- 
pointment. That  certainly  was  not  mentioned  at  die 
Rolls;  being  considered  immaterial;  that  Child  having 
died  intestate  and  unmarried  ;  which  cannot  make  a  Dif- 
ference. The  Consequence  of  that  Fact,  which  was  not 
noticed  until  lately,  is,  that  the  whole  Appointment  is  void. 
The  Interest  vested  in  that  Son  at  the  Age  of  Twenty- 
one,  could  not  be  devested  by  this  Appointment ;  and 
forms  a  fatal  Objection  to  it. 

• 
The  Lord  Chancellor. 

I  am  much  struck  with  the  last  Objection;  and  desire, 
that  the  Settlement  may  be  looked  into.  If  Ten  or 
Twelve  Children, having  attained  the  Age  of  Twenty-one, 
had  died  in  the  Life  of  their  Mother,  leaving  Families,  the 
Two  Survivors  must  upon  this  Principle  be  considered 


.!  as  the  only  Objects. 


Suppose,  she  had  a  second  Hus- 
band; 
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band ;  and  all  the  Children  by  the  first  Marriage,  having 
attained  Twentyione,  died ;  leaving  Families :  she  might, 
it  is  true,  have  appointed  Life  Estates  to  them :  but  under 
those  Circumstances  could  it  be  contended,  that  the  Chil- 
dren of  the  second  Marriage  were  the  only  Objects:  or 
that  as  she  might  have  limited  Life-Estates  to  the  former 
Class  of  Children,  an  Appointment  in  Favor  of  the  latter 
Class  would  be  a  good  Execution ;  as  she  might  at  an  an- 
tecedent Period  have  executed  her  Power  so  as  to  produce 
the  same  Effect?  This  Point  requires  more  Considera- 
tion than  it  has  received ;  as  the  Cases  upon  Appoint- 
ments in  Favor  of  a  deceased  Child  are  contradictory  : 
some  think,  that  such  an  appointment  cannot  be :  others, 
that  it  may  in  a  certain  Form ;  and  that  a  Power,  though 
to  be  executed  by  Will,  must  be  so  executed  as' to  leave 
Interests  in  deceased  Children. 


1812. 


BuTGHKft 

..  • 

Butcher. 
Goodat. 

V. 

Butcher. 


Sir  Arthur  Piggott,  and  Mr.  JVet7ierell,S\r  Samuel  R6- 
*»*%,and  Mr.  Grimwood,  in  support  of  the  Decree. 


May  2. 


,(a):  % 
iving  J 
ined :    1 


The  Objection,  now  made,  that  by  the  Death  of  one  of 
the  Children,  having  attained  Twenty-one,  the  Power  was 
gone,  and  incapable  of  a  subsequent  Execution,  occurred 
in  the  Case  of  Boyle  v.  The  Bishop  of  Peterborough  (a) 
a  very  strong  Instance ;  as,  there  being  but  one  surviving 
Child,  no  Power  of  Selection,  or  Distribution,  remained 
but  the  Argument,  that  the  Effect  of  holding  the  Power  to 
be  gone  must  prevent  the  Execution  by  Will,  which  is 
open  up  to  th&  last  Moment  of  Life,  prevailed  with  Lord 
Thurlow.  Here  the  vesting  at  Twenty-one  is  applied  to 
the  Case  of  no  Appointment,  with  an  anxious  Repetition  of 
those  Words.  The  Words  "  if  living"  must  therefore  be  im- 

(a)  1  Ves.  jun.  299.       3  Bro.  C.  C.  243. 

G  4  plied ; 
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plied  j  where  the  Power  is  to  be  executed  by  Will.   In 
that  Case  Boyle  had  something  given  to  him  expressly  out 
of  his  Grandmother's  Property ;  but  that  could  not  apply 
to  the  Three  other  Funds ;  no  Part  of  which  was  given  to 
him.    The  Objection,  as  it  related  to  those  Funds,  was 
not  answered  by  the  Gift  to  him  out  of  another.    The 
Consequence  of  giving  Effect  to  this  is,  that  all  such 
Powers  would  be  defeated  the  Moment  one  Child  died ; 
either  an  Infant,  an  Hour  after  Birth,  or  having  attained 
Twenty-one  ;  if  that  is  the  Period,  at  which  the  Shares 
would  vest  in  Default  of  Appointment.     In  die  Case  of 
Reade  v.  Reade  (a),  where  there  was  no  Gift  in  Default  of 
Appointment,  the  same  Circumstance  occurred;  and  it 
was  held,  that  the  Power  was  well  executed.     It  was  not 
the  Intention  of  this  Power  to  limit  the  Time,  when  she 
might  execute  by  Will ;  as  it  is  obvious,  that  a  Ch3d 
might  attain  the  Age  of  Twenty-one,  before  she  ceased  to 
have  Children ;  which  she  might  have  by  any,  or  by  all, 
future   Husbands.      Restrained  from  giving  more  than 
One-half  to  a  Child  by  a  future  Marriage,  she  must  either 
immediately  execute  her  Power,  finally  and  irrevocably, 
when  one  Child  attained  Twenty-one ;  which  would  be 
contrary  to  the  express  Words :  or  after  that  Event  she 
could  not  execute :  or  she  might  give  to  the  Representa- 
tives of  a  deceased  Child.    All  these  Objections  were  in 
Boyle  v.  The  Bishop  of  Peterborough  pressed  without 
Success ;  and  as  to  the  Balance  of  Inconvenience  there  can 
be  no  Doubt.     The  Interest  of  a  Child,  dying  above  the 
Age  of  Twenty-one,  might  have  been  secured  by  moulding 
the  Power  with  that  View :  but  they  gave  her  whole  Lift 
for  the  Execution  of  this  Power.    The  Inconvenience  oi 
this  Doctrine,  that  the  Power  is  gone  by  the  Death  of  <tm 
Child  above  Twenty-one,  is  very  considerable ;  amount 
iug  to  this ;  that  the  Power  shall  by  no  Means  1m 


(a)  5  Vcs.  744. 


execute! 
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executed  after  that  Event;  the  inevitable  Consequence 
of  which  is,  that  the  Power  caa  foe  executed  by  Deed 
only;  not  by  Will.    This  last  Objection  cannot  pre- 
vail against  the  Authority  of  Boyle  v.  The  Bishop  if 
Peterborough;   which  has  stood  uncontradicted  many 
Tears. 

Mr.  Richards,  and  Mr.  Trawer,  for  the  Appellants. 

The  Authority  of  Boyle  v.  The  Bishop  of  Peterborough 
w  certainly  very  considerable :  yet  the  Proposition,  that, 
every  Child  being  an  Object  of  the  Power,  an  Appoint- 
ment, not  affecting  to  give  any  Thing  to  one,  is  a  good 
Execution,  seema  extraordinary.  The  Intention  of  the 
Author  of  the  Power  must  govern ;  which  Iutentkm  is 
expressly  declared,  that  each  Child  shall  have  a  Share 
exactly  as  if  named ;  not  confined  to  Children  living  at 
the  Date  of  the  Will,  or  any  other  limited  Period.  In 
Biadt  v.  Beadey  which  contradicts  Boyle  v.  The  Bishop 
$  Peterborough,  Lord  Loughborough  must  have  pro* 
ceded  on  the  Notion,  that  each  Child  was  to  have  a 
Share;  that  the  Father,  executing  the  Power,  supposing 
each  of  the  Four  Children  entitled  to  a  Fourth,  intended  to 
give  what  each  would  have  taken,  if  the  Power  had  not 
been  executed. 


1813. 


BuTCHtt 
0. 

SuTcitoft. 

GOODAY. 

V. 

Butch^*. 


Here  nothing  is  left  for  the  deceased  Child  according 
to  the  Intention ;  as  what  is  by  mere  Aopident  left  unap- 
pointed  cannot  be  considered  sufficient  to  answer  the 
Power.  The  Case  is  then  reduced  to  this  dry  Point 
There  are  Ten  Children :  there,  might  be  among  them 
Objects  of  personal  Favor:  on  account  of  the  infirm 
Health  of  some,  the  Party,  having  the  Power,  determines 
to  delay  the  Execution ;  and,  having  a  Bight  to  delay  the 
Execution  to  the  last  Hour  of  her  Life,  though  the  Effect 
of  tint  Delay  may  be,  that;  all  being  intended  to  have  sub- 
stantial 
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stantial  Shares,  if  there  is  any  Appointment!  Nine  i 
prevented  from  taking  any  Thing,  it  cannot  be  reached  as 
a  Case  of  Fraud.  The  Court  is  driven  to  the  Necessity 
of  stating  fairly,  that  the  Party  may  omit  to  give  any  Share 
to  a  deceased  Child.  Would  the  Family  of  that  Child  be 
satisfied  by  permitting  i?100  to  fall  to  them  ?  There  is 
no  Instance  to  be  found  of  a  Question  of  that  Sort  raised: 
yet  it  must  have  frequently  occurred ;  as  that  Case  would 
create  no  less  Ground  of  Complaint  than  an  illusory 
Appointment  If  each  Child  is  to  have  a  substantial 
Share,  what  Right  has  the  Court  to  say,  one  shall  have* 
nothing?  There  is  a  remarkable  Distinction  in  this 
Power ;  making  a  Provision  for  any  Number  of  future 
Families;  not  confined  to  the  subsisting  Marriage;  but 
there  is  an  express  Stipulation  for  a  given  Share  to  that 
Family. 


The  Lord  Chancellor. 
This  last  Point,  when  it  was  first  mentioned,  struck  me 
forcibly ;  and  I  had  a  Aunt,  by  no  Means  an  accurate. 
Recollection  of  some  Cases  upon  it.  The  Question,  with 
reference  to  this  Point  is,  what  is  the  Law  at  this  Day, 
as  to  the  due  Mode  of  executing  a  Power  of  Appointment, 
by  a  Parent  among  all  the  Children,  to  be  executed,**  any 
Time  up  to  the  Death  of  the  Parent,  even  by  Deed,  or 
Will ;  where  some  of  the  Children  are  dead  before  any 
Appointment  I  put  it  so ;  thinking  it  much  better,  after 
the  Case  of  Boyle  v.  The  Bishop  of  Peterborough,  has 
stood  so  long,  to  abide  by  it ;  leaving  the  Inconvenience, 
arising  from  the  Doctrine  there  established,  to  be  met  and 
guarded  against  by  Care,  than  by  disturbing  that  Decision 
to.  throw  this  Subject  again  into  a  State  of  extreme 
Uncertainty :  or  to  determine  it  by  a  Rule,  not  reconcile- 
able  to  any  Principle. 

This  Settlement,  which  was  drawn  by  Mr.  Partington 

himself, 
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himself,  a  most  accurate  Draftsman,  is  extremely  well 
expressed  with  regard  to  the  Power.    The  Peculiarity, 
that  it  is  to  extend  to  Children  of  future  Marriages,  is  of 
little  Consequence ;  as  the  Word  "  Children"  alone  would 
include  Children  by  any  Marriage.     It  is  true  in  Ex- 
pression the  Interests  are  to  vest  in  the  Children  at  the 
Ag«  of  Twenty-one,  or  Marriage  of  Daughters,  and  only  in 
Default  of  Appointment :  but,  though  the  Practice  of  Con- 
veyancers to  intimate  that  expressly  is-  useful,  yet,  where 
the  Power  may  be  executed  by  Deed  at  any  Time  during 
the  Life,  or  by  Will,  which  may  be  the  last  Act  of  the 
Party,  though  the  Instrument  does  not  state,  that  the  In- 
terests shall  vest  at  Twenty-one,  &c.  in  case  of  no  Appoint- 
ment, or  as  to  what  is  unappointed,  the  Implication  that 
they  shall  so  vest,  is  necessary,  as  without  that  Implication 
the  Power  could  not  continue;  as  long  as  by  the  express 
Terms  it  is  to  continue,  capable  of  Execution.    There 
is  in  this  Case  a  Peculiarity;  upon  which  it  is  impossible 
to  conclude,  that  no  one  Family,  or  Class  of  Children, 
should   take  more  than   another  Class   by  a  different 
Husband.    The  Event  of  Children  by  future  Marriages 
u  contemplated;  and  a  Provision  is  made;   not  cal- 
culated so  to  limit  her  Power,  that  each  Family  shall  take 
equally :  but  the  Limitation  is,  that  she  shall  not  give  more 
than  One-half  to  the  second,  or  any  subsequent  Family, 
or  among  them  all. 


1819. 

BUTCHBR 

Butcher. 

Goodat 

v. 

BUTCHKB. 


It  has  been  long  settled,  that  an  Appointment  cannot     Appointment 

be  made  to  a  deceased  Child  (a) ;  or  to  the  personal  to  a  deceased 

Representatives  of  a  deceased  Child ;  and  therefore  before  Child,  or  its 

the  Case  of  Boyle  v.  The  Bishop  of  Peterborough  it  Represents 

must  have  frequently  occurred,  that  this  might  happen;  ^ves,  vo*"#    ' 
unless  by  some .  Circuity  or  Device  the  Families  of  de- 
ceased Children  were  included :  where  all  the  Children 


(a)  MaddUon  v.  Andrew,  1  Vet.  57. 


were 
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The  old  Prac- 
tice of  execut- 
ing a  Power  of 
Appointment, 
after  the  Death 
of  one  of  the 
Objects,  by 
gi  ring  Part  to 
the  Survivors, 
and  letting  the 
rest  go,  as  in 
Default  of  Ap- 
pointment, 
among  all,  in- 
correct. 


intended  to  take,  Eleven  out  of  Twelve  might  die, 
leaving  Children,  and  yet,  if  the  Party  cannot  appoint  to 
a  deceased  Child,  <or  the  Representatives,  or  to  Grand- 
children, the  Consequence  must  be>  guarded  as  it  is  too 
by  this  Doctrine  of  illusory  Appointment,  that  the  surviving 
Child  would  take  the  whole  of  that,  which  was  intended 
for  all ;  unless  that  can  be  prevented  by  other  Means  than 
an  Appointment. 

The  Mode  of  executing  the  Power  in  the  case  of  a 
deceased  Child,  according  to  the  old  Practice  of  Convey- 
ancers, that  prevailed  before  the  Case  of  Boyle  v.  The 
Bishop  of  Peterborough,  was  by  giving  Part  to-the  sur- 
viving Children ;  making  no  Appointment  of  the  Re- 
sidue ;  which  therefore  was  permitted  to  go  as  in  Default 
of  Appointment.  That  certainly  was  very  ill-conceived, 
and  incorrect.  Hie  Consequence  was,  that,  as  in  most 
Cases  the  Share  unappointed  would  go  among  all,  who 
attained  Twenty-one,  living  and  dead,  as  Property  vested 
in  them  at  that  Age,  or  on  Marriage  of  Daughters,  it 
would  be  divisible  among  a  Child  surviving,  and  all  those, 
who  were  dead :  but  it  is  very  difficult,  almost  impossible, 
to  speak  of  that  Sort  of  Device  as  an  Appointment  Lord 
Thurlow  dissented  from  that;  which  I  understand  to 
have  been  the  previous  Notion  of  Conveyancers;  and 
established  the  Rule  in  that  Case  of  Boyle  v.  The  Biohop 
of  Peterborough;  as  it  has  been  stated  by  Sir  Arthur 
Piggott;  and  Lord  Loughborough  also  appears  wReadev. 
Reade  to  have  disturbed  that  Doctrine:  giving  the  Fourth, 
which  according  to  the  old  Course  would  have  been  divided 
amoqg  the  Four,  to  die  Representatives  of  the  deceased 
Child.  I  do  not  perfectly  understand  that  Case;  which 
is  quite  novel  in  this  Respect :  but,  if  the  Doctrine,  re- 
sulting from  it,  is  not  agreeable  to  what  was  previously  un- 
derstood to  be  the  Law  as  to  the  Fund  unappointed,  as  to 
the  appointed  Shares  it  fellows  Bogle  v.  The  Bishop  of 

Peterborough ; 
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Peterborough;  which  it  is  better  to  abide  by;  leaving  1819. 

th>e  Inconvenience,  that  may  arise  from  it,  to  be  niet  by  Butcsm 
C&re,  than  to  exchange  it  for  the  old  Inconvenience,  nearly  „. 

as  considerable;  and  not  got  rid  of  by  any  Doctrine,  rest*  Borons, 
ing  upon  sound  Principle.  It  happens,  that  there  is  in  this  Goooay 
Case  a  Share  unappointed :  the  Portion  given  to  Mrs,  v. 

BTotTf  Children.    It  is  unnecessary  to  determine,  whether  f  Botchih. 
tho  Doctrine,  which  prevailed  before  Beyle  v.  The  Bishop 
of  Peterborough,  would  apply ;  as  I  certainly  shall  not 

disturb  that  Case ;  and  that  is  sufficient  with  reference  to 

this  last  Objection. 


This  reduces  it  to  the  extremely  distressing  Point;  which 

his  been  decided  upon  the  Execution  of  this  Power ;  and 

as  to  that  with  an  unaffected  Respect  for  the  Opinion 

of  the  Master  of  the  Rolls,  and  not  presuming  to  think 

my  Opinion  better,  I  would  rather  say,  at  once,  in  direct 

Terms,  that  the  Court  ought  never  to  discuss,  whether 

an  Appointment,  good  at  Law,  is  bad  here,  as  being 

illusory.     I  do  not  think  the  Court  is  now  at  Liberty  to 

set  upon  the  Principle,  on  which  this  Decree  proceeds,  or 

upon  that,  which  I  have  just  intimated  may  be  the  better 

Opinion.     If  a  long  Series  of  Authority  has  established, 

that  an  illusory  Appointment  is  bad,  however  difficult  in 

each  Case  to  determine,  whether  the  Appointment  is,  or 

is  not,  illusory,  taking  that  Difficulty  to  be  as  considerable, 

as  can  be  represented,  the  Duty  is  imposed  upon  the 

Court,  and  cannot  be  cast  off,  to  meet,  and  get  through,  it 

with  as  much  sound  Discretion  as  can  be  applied. 


The  real  Question  therefore,  and  a  very  difficult  Ques- 
tion, is,  whether  this  Appointment  is  illusory.  In  order 
to  determine  that  Question  I  will  read  the  Case  again :  but 
the  strong  Inclination  of  my  Opinion  is,  that  this  Appoint- 
ment is  not  illusory.  I  think,  the  Author  of  this  Power 
has  given  a  very  large  Discretion ;  and  am  much  struck 

with 
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with  the  Circumstance,  that  the  Parent  is  enabled  to  da 
this :  if,  instead  of  Twelve,  there  had  been  Twenty  Chil- 
dren by  the  first  Marriage,  and  only  one  Child  by  a  second 
Marriage,  that  Child  might  have  had  one  equal  Moiety ; 
and  the  other  Moiety  might  have  been  justly  divided  into 
Twenty  Parts  for  the  first  Class  of  Children.  That  is 
one  extremely  strong  Circumstance ;  there  are  also  other 
Circumstances,  to  be  attended  to ;  and  upon  the  whole  the 
strong  Inclination  of  my  Mind  is,  that  this  is  not  illusory. 


The  Lord  Chancellor. 
After  the  Decree  was  pronounced,  from  which  this  Ap- 
peal is  presented,  Two  Cases  were  decided  at  the  Rolls: 
Mocatta  v.  Lousada  (a);  and  Dyke  v.  Sylvester  (b) ;  and 
the  Opinion  intimated  in7  my  Judgment  upon  the  Appeal 
from  the  Decree  in  Box  v.  Whitbread  (c),  that  consider- 
able Difficulties  occurred  to  my  Mind  as  to  the  Principle, 
upon  which  I  understood  the  Master  of  the  Rolls  to 
have  decided  the  Three  preceding  Cases,  has  produced  this 
Appeal. 

It  is  impossible  to  describe  in  stronger  Terms  than  .1 
used  on  that  Occasion  the  extreme  Distress,  in  which  the 
Rule  of  this  Court,  if  such  as  I  conceive  it  to  be,  places  a 
Judge,  who  is  called  on  to  determine,  whether  an  Appoint- 
ment is,  or  is  not,  illusory*  I  could  not  select  more  apt 
Expressions  than  are  to  be  found  in  Lord  Alvatdey\ 
Judgments ;  nor  more  appropriate  Terms  than  those  con- 
tained in  the  Judgment  of  the  present  Master  of  the  Rolls, 
now  under  Review ;  who  has  intimated  this  in  Substance ; 
that  he  does  not  know  what  is  an  illusory  Appointment; 
when  it  is  said,  a  bond  fide  substantial  Share  shall  be 
given  to  each  Object,  and,  when  it  has  been  held,  that 
of  100  is  such  bond  fide  substantial  Share  of  <£  1%200; 


(a)  12  Vet.  123. 
\b)  12  Vet,  126. 


(c)  10  Ves.  31.    16  Ves. 


when 
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when  Judges,  such  as  Lord  Alvanlcy>  have  pronounced, 
that  £  10  is  nothing,  declining  to  say,  whether  £50  out 
of  <£  1900  would  be  a  substantial  Share:  the  Master 
cfthe  BoUs  states,  that  he.will  relieve  himself  from  the 
Difficulty,  belonging  to  such  a  Case,  by  taking  the  Rule 
thus :  if  you  can  shew  a  Case,  where  the  Sum  appointed 
bears  the  same  Proportion  to  the  whole  Sum,  which  is 
the  Subject  of  the  Power,  as  any  other  Sum,  which  has 
been  actually  decided  to  be  illusory,  with  reference  to 
the  whole  Sum,  the  Subject  of  the  Power  in  the  Case  so 
decided,  he  will  adopt  that  Rule  of  Proportion ;  that,  as 
the  Share,  appointed  in  each  Case,  does  or  does  not  bear 
the  like  Proportion,  as  in  the  decided  Case,  it  is,  or  is  not, 
illusory ;  and,  as  I  understand  him,  he  says,  he  will  pro- 
ceed upon  that  Rule,  until  instructed  by  higher  Authority. 
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Jo  the  Case  of  Box  v.  Whiibread,  where  I  was  com- 
pelled  to  observe  upon  that  Doctrine,  I  intimated  as 
strong  a  Wish  as  a  Judge  can  entertain,  that  I  could 
adopt  that  Principle  in  Practice ;  which  would  relieve  us 
from  Distress  in  a  Class  of  Cases,  the  most  distressing  we 
have  to  deal  with :  but  it  still  appears  to  me,  as  it  did  on 
that  Occasion,  that  where  a  Power  of  Appointment  was 
giveu  in  Terms,  importing  the  most  unfettered  Authority, 
for  Instance,  among  Children,  or  other  Objects,  in  such 
Shares  and  Proportions  as  the  Person,  executing  the  Power, 
shall  think  fit,  this  Court  had  in  a  Course  of  Authority, 
governing  its  Decisions  for  Ages,  taken  upon  itself  to  say, 
whether  at  first  upon  a  sound  Principle,  or  misled  by  some 
Misapprehension,   that,   however  large  the  Terms,  the 
Execution  must  be  governed  by  a  sound  Discretion ;  that 
it  is  a  Power  in  some  Degree  coupled  with  a  Trust; 
which,  if  not  executed  bondjide,  and~according  to  the 
ArbUrium  boni  Viri,  the  Execution  would  be  good  for 
nothing;  and  this  Court  would  resort  to  that  loose  Doc- 
trine, as  it  certainly  is,  though  it  has  been  stated  by  the 

greatest 
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greatest  Judges  that  Equality  is  Equity;  and  die  Fond  is 
to  be  distributed,  as  if  no  such  Power  had  been  given. 

Such  appearing  to  me,  as  it  appeared  to  Lord  ilZpwi&y, 
the  Course  of  the  Court,  I  here  express  with  the  Master 
of  ike  Rqtts  my  sincere  Wish,  that  it  should  be  corrected 
by  higher  Authority :  but,  unless  taught  by  higher  Autho- 
rity, I  cannot  disavow  the  Jurisdiction  so  long  exercised ; 
whatever  the  Difficulty  of  acting  upon  it  may  be.  Having 
given  to  this  Subject  the  most  deliberate  Attention,  I  find 
it  in  such  a  State  of  Contradiction,  both  from  Dicta  and 
Decisions  of  great  Judges,  that,  if  I  had  to  advise,  I  could 
not  say,  how  such  a  Power  can  be  safely  exercised. 

Upon  a  Subject,  which  has  been  so  much  the  Topic  of 
Discussion  and  Decision,  it  would  be  a  Waste  of  Time  to 
trace  the  Doctrine  from  beginning  to  end  through  all  the 
Cases ;  as  has  been  my  Habit ;  which  I  hope  will  produce 
at  least  this  Degree  of  Service ;  that  I  shall  leave  a  Col- 
lection of  Doctrine  and  Authority,  that  may  prove  useful* 
With  regard  to  this  particular  Doctrine,  which  originated 
with  Lord  Nottingham,  I  observed  in  Box  v.  Whiibread  (a), 
that  I  cannot  agree  with  him  in  the  first  Case  he  decided  ; 
which  went  to  this  Extent ;  that  Equality  is  Equity ;  and 
if  that  is  disturbed  by  the  Exercise  of  the  Power,  some 
extremely  good  Reason  must  be  shewn.  It  is  impossible 
to  admit,  that  this  is  the  modern  Doctrine  of  the  Court; 
which  gives  full  Sanction  for  declaring,  that  it  is  not  neces- 
sary for  the  Person,  executing  a  Power  of  Appointment,  to 
give  the  Subject  in  equal  Shares ;  and  I  may  upon  the 
Reault  of  the  Authorities  say,  it  is  now  reduced  to  this; 
that,  unless  the  Share  appears  upon  the  Mention  of  it  not 
to  be  a  substantial  Part  or  Share  of  the  Subject  of  the 
Power,  the  Court  never  does  call  on  the  Person,  executing 


(a)  16  Ves.  15. 
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it,  to  say,  why  he  has  not  given  in  equal  Shares  among 
the  Objects. 

lathe  same,  or  a  subsequent^  Case  Lord  Nottingham 
•ay*,  these  Powers  are  to  be  good  according  to  Circum- 
stances. If  he  had  explaiued  that,  it  would  have  relieved 
the  Court;  and  might  have  met  the  Observation,  which  is 
now  justified;  that  upon  this  Subject  the  Books  are  full 
of  Dida,  marked  by. Contradiction;  and  Decisions,  with 
regard  to  each  of  which  no  one  might  agree  with  the 
Judge,  who  decided  it.  The  Doctrine  is  as  loose  as  this ; 
that,  though  a  Power  is  given,  to  be  exercised  according 
to  Discretion,  as  to  the  Shares,  yet  iu  Effect,  unless  the 
Judgment  of  the  Person,  who  was  to  exercise  that  Power, 
agreed  with  the  Judgment  of  the  Judge,  who  had  to  decide 
opon  the  Execution,  it  is  impossible  to  know  whether  the 
Execution  would,  or  would  not,  be  good.. 

la  this  way,  through  all  the  Cases,  in  some  it  is  said,      Various  Con- 
tkata  Reason  for  Inequality  must  be  alledged  in  the  In-  tradictions  up- 
itraneot  executing  the  Power :  in  others,  that  you  shall  on  the  Subject 
be  at  liberty  to  prove  a  Reason,  though  not  assigned:  in  of  il1*30^  AP" 
•ome,  that,  if  the  Person  executing  has  made  another  Pro-  P°mtn*ent 
lirion  for  the  Party,  who  suffers  by  the  Inequality,  that  is 
a  Ground  for  holding  sufficient  the  small. Sum,  which 
Lord  Atoanky  would  have  characterised  as  nothing;  the 
Phrase,  by  which  he  describes  an  unsubstantial  Share:  but 
the  same  Cases  .say,  that,  if  the  other  Provision  comes 
dumde,  it  will  not  assist  the  Appointment;  others  saying, 
it  certainly  will;  the  Person,  executing  the  Power,  having 
only  to  look  to  what  is  reasonable;  attending  to  all  the 
Circumstances,  affecting  the  Situation  of  each  Part  of  the 
Family.    It  has  been  said  by  older  Judges,  that  the  Power 
nay  be  executed  by  a  Parent,  having  Regard  to  the  Con- 
duct of  the  .Child  towards  that  Parent.     In  later  Cases    ,, 

Vot.  I.         r  .    H  that 


98 


CASES  IN  CHANCERY. 


1819.  that  has  been  represented  as  most  dangerous ;  and  too  < 

Butciiee        Kcate  a  Discretion  to  be  entrusted ;  and  it  is,  I  agree,  a  i 

Vm  delicate  Discretion :  but  then  I  am  at  a  Loss  to  say,  theses 

Butcher.       Powers  are  not  frequently  created  for  the  very  Puipoae  of^ 
Gooday         giving  the  Parent  Controul  over  the  Child :  a  Bridle  upon 
t>.  the  Conduct  of  the  Child,  according  to  the  Language  of 

Butcheb.  gome  Cases ;  and  if  these  Dicta  have  any  Foundation  ia 
Reason,  it  is  extraordinary  to  say,  the  Power  is  given  as  a 
Bridle  upon  the  Conduct  of  the  Child ;  and  yet  the  Con- 
duct of  the  Child  shall  not  be  a  Circumstance,  regulating 
the  Conduct  of  the  Parent 


Distinction 
as  to  Fraud  in 
Equity  and  at 
Law. 


I  do  not  pursue  the  Variety  of  other  Contradictions,  that 
may  be  pointed  out :  but  will  notice  one,  of  some  Import- 
ance. It  is  said  universally,  and  cannot  be  controverted, 
that  any  of  these  Appointments,  under  which  each  of  the 
Objects  has  some  Share,  is  good  at  Law :  but  that,  when 
that  Share  is  illusory,  that  is  a  Fraud  upon  the  Power;  and 
must  be  dealt  with  accordingly  in  this  Court.  Some  Judges 
have  said,  and  the  Master  of  the  Rolls  in  his  very  able 
Judgment,  (which  cannot  be  read  without  the  Observation, 
that  it  is  a  most  able  Eiposition  of  his  Sentiments)  grounds 
one  of  his  Difficulties  upon  this,  that  a  Deed  cannot  be 
fraudulent,  unless  it  is  fraudulent  both  in  Law  and 
Equity ;  that  the  Question  of  Fraud  is  the  same  in  the  one 
Court  as  in  the  other.  To  that  Doctrine  I  do  not  agree. 
Though  in  modern  Times,  and  particularly  during  the 
Period,  in  which  I  have  been  engaged  iu  this  Hall,  a  strong 
Inclination  has  been  evident  to  say,  that  whatever  if  Equity 
ought  to  be  Law ;  an  Opinion  acted  upon  especially  by 
Mr.  Justice  Bailer;  who  persuaded  Lord  Mansfield  to 
act  upon  it,  until  it  was  reformed  by  Lord  Kem/on,  with 
die  Assistance  of  the  same  very  able  Judge,  as  he  certainly 
was;  yet  the  clear  Doctrine  of  Lord  Hardaicke  and  all 
his  Predecessors  was,  that  there  are  many  Instances  of 
Fraud,  that  would  affect  Instruments  in  Equity ;  of  which 
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the  Law  could  not  take  Notice ;  and  this  Class  of  Cases 
is  one  Instance*  * 

Without  going  through  all  the  Cases  upon  this  Subject 
it  will  be  sufficient  to  name  the  late  Cases,  in  which  the 
whole  subject  is  exhausted;  all  the  Contradictions,  both 
of  Dicta  and  Decisions,  are  noticed ;  and  all  the  Cases 
referred  to;  with  particular  Citations,  collected  from  the 
■ost  authentic  Accounts  of  them:  Pocklmgton  v. 
Soynt(a),  before  Lord  Thurlaw;  who  decided  in  a  very 
tbort  Waj,  which  was  not  his  Habit,  that  an  Appointment 
of  One  Acre  for  Life  was  illusory :  BrUtcm  v.  Warde  (6). 
Ftmderxet  v.  Aclom  (c).  Kemp  v.  Kemp  (d).  Mocatta 
».  Ltmeada(e).  Dyke  v.  SglveHer  (/);  and  Box  v. 
WkMread(g). 

It  is  unnecessary  to  detail  very  particularly  the  Circum- 
itaaees  of  the  present  Case;  which  is  in  Print*    The 
short  Result  is,  that  this  Lady,  having  married  against  the 
Wishes  of  her  Father,  who  created  a  Trust  as  to  the  whole 
of  his  Property  in  Mr.  Pickering  and  Mr.  Partington, 
bid  a  Power  to  give  a  Freehold  Estate  to  any  of  her  Chil- 
dren after  her  Death ;  whether  that  would  extend  to  Chil- 
dren by  any  other  Husband,  is  immaterial.    She  had  also 
t  Power  to  give  ^4000  to  any  Person  she  might  think  fit 
ely ;  a  farther  Power  to  appoint  £6000  with 
i  Household  Furniture  to  any  Person;  of  course  in- 
cluding her  Husband  end  Children ;  and  in  Default  of 
Appointment  that  Sum  would  vest  in  her.    The  Residue 
ibe  was  to  have  for  her  Life ;  and  at  her.  Death  she  had 
a  Power  to  appoint  it  among  her  Children:    but,  in 


(a)  l  Bro.  C.  C.  450. 
0)2fe#.336. 
(c)*  Fes.  771. 
(<0  5  Pa.  849. 


(e)  12  ^es.  123. 
(/)  12  Ves.  126. 
(g)  iotfsi.31.  16  Ves.  15. 
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Butcher 

BUTCHBB. 
GOODAY 

BUTCHBB. 
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Addition  to  that,  as  large  a  Porter  as  possible!  from  Time 
to  Time,  and  by  Deed,  to  appoint  any  Part  from  Time  to 
Time  to  any  Child,  as  she  should  think  fit ;  and,  in  Default 
of  such  Appointments  from  Time  to  Time  and  at  her 
Death,  the  Value  was  to  go  among  the  Children  Equally, 
Then  follows  a  very  important  Clause  ;  contemplating  the 
,  Event  of  another  Marriage;  and  providing,  that  nothing  m 
this  Settlement  shall  authorise  her  to  give  to  the  Children 
of  any  other  Husband  more  than  a  Moiety  of  that  Residue, 
over  which  her  Power  extended. 


The  Effect  is,  that,  as  the  Children  came  into  Existence, 
the  Shares  vested,  subject  to  be  varied  by  the  Births  of 
future  Children,  and  the  'Exercise  of  her  Power:  regu- 
lated only  by  this ;  that  the  Children  or  Child  of  a  future 
Marriage  should  not  have  more,  but  might  have  as  much 
as  one  Moiety.  She  did  exercise  her  Power  to  appoint 
from  Time  to  Time  during  her  Life :  the  fiitot  Appoint- 
ment taking  the  Share  appointed  out  of  the  Subject  of  the 
Power ;  and  leaving  the  Remainder  to  be  appointed  among 
the  Children;  including  the  Child  in  whose  Favor  the 
Power  had  been  executed,  and  the  Children  of  a  future 
Marriage;  which  Child,  for  whom  that  Appointment  was 
made*  might  in  the  Event  of  another  Marriage  take,  be- 
side* the  Share  appointed,  one  Moiety  of  the  whole.  Thia 
was  followed  by  subsequent  Executionsof  the  Power  front 
Time  to  Time:  every  Appointment  taking  out  of  the 
general  Subject  of  the  Power  so  much ;  and  leaving  the 
Residue  vested,  and  to  vest,'  in  the  remaining  and  future' 
Children:  the  Number  incapable  of  being  ascertained, 
until  she  reached  an  Agg,  atwhich  she  could  not  have  more; 
and  if  there  had  been  one  Child  by  a  subsequent  Marriage, 
after  all  these  particular  Appointments,  that  Child  migpt 
have  taken  a  Moiety  of  what  constituted  the  whole "Fund 
before  any  Appointment;   though  that  should  leave  to 
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perhaps  Twenty  Children  of  the  former  Marriage  only  ~ 
their  respective  Shares  of  what  remained  unappointed. 

It  is  evident,  bow  immensely  large  a  Discretion  was 
gmn;  and  to  what  the  Fund  might  by  repeated  Executions 
of  the  Power  be  reduced ;  and  this  goes  far  to  shew,  that 
her  Direction  must,  as  far  as  it  can  in  any  Case,  be  unfet- 
tered. The  Consequence  is,  that  this  Fund,  which  was  the 
Subject  of  these  Powers,  became  reduced  to  the  Subject 
of  the  last  Appointment.  With  regard  to  that  it  is  clear, 
that,  if  the  last  Appointment  could  not  be  maintained,  that 
would  by  no  Means  shake  any  of  the  former  Appoint- 


A  Circumstance  exists  in  this  Case  with  regard  to  one 
of  die  Children,  which  I  mark  very  particularly.     When 
Uiis  Court  takes  upon   itself  to  judge,  whether  these 
Powers  are,  or  are  not,  well  executed,  if  given  to  Parents 
Ui  Settlements  with  any  of  the  Views  I  have  mentioned,  to 
be  regulated  by  the  Conduct,  State,  and  Circumstances,  of 
*Ae  Children,  this  is  a  Circumstance  we  know  better  how  to 
deal  with  than  many,  that  might  occur  in  the  State  of  Fa- 
tuities ;  with  reference  to  which  such  Questions  arise.  This 
duld  was  a  Lunatic ;  and  a  very  large  Provision  is  made 
*<or  her.     Considering  this  Subject  unprejudiced  by  Deci- 
sion, I  cannot  help  saying,  that,  if,  with  such  a  Power, 
X  had  a  Son,  well  provided  for,  embarked,  for  Instance, 
*ci  this  Profession,  and  rising  in  his  Circumstances,  and  a 
Daughter  in  this  deplorable  Situation,  great  Inequality 
^*otdd  not  appear  to  me  to  be  Injustice.     It  is  farther 
obfious  in  Experience,  that  a  large  Provision,  made  for 
one  Child,  may  be  the  best  thing  possible  for  another : 
but,  I  agree,  the  Court  has  not  trusted  itself  with  such 
Considerations. 


1812. 

Butcher 

v. 
Butcher. 

GOODAT 
V. 

Butcher. 


The  Question  is  then  reduced  to  this ;    whether,   as 
H  3  Lord 
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Lord  Alvanley  said  as  to  «£l0,  refusing  to  say  it  as  to 
£50,  I  can  saj  upon  the  last  Appointment,  that,  as  this  is 
a  Power,  coupled  with  the  Execution  of  a  Trust,  recol- 
lecting always,  that  it  must  be  considered  with  reference 
to  the  Nature  of  the  Trust,  to  be  collected  from  the 
whole  of  the  Instrument,  the  Shares,  given  to  Mrs, 
Gooday  and  the  other  Children,  are  not  substantial; 
not  now  attending  to  the  Circumstance,  that  there  ii 
an  Excess  in  the  Execution  of  the  Power  by  giving  tc 
Grand-children ;  which  must  be  divided  among  all ;  as  u 
Default  of  Appointment;  I  concur  with  the  Master  g 
the  Rolls,  that  the  recent  Cases  reduce  the  Question  tc 
this;  whether  attending  to  all  the  Circumstances,  anc 
the  Nature  of  the  Trust,  collected  from  the  Deed,  tb< 
Court  can  take  upon  itself  to  say,  the  Share  is  not  sob 
stantial;  that  I  am  not  authorised  to  say  so  in  this  Case 
and  therefore  avowing  the  great  Difficulty,  in  which  tb 
Court  is  placed  upon  this  Subject,  I  cannot  say,  that  thi 
Decree  ought  to  be  reversed ;  and  consequently  it  mus 
be  affirmed. 


WADESO* 
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Rolls. 
1812, 
WADESON  v.  RICHARDSON.  Nov.  12. 17. 

BY  Indenture,  dated  the  1 6th  of  September,  1801,  Construction 
reciting,  that  Thomas  Simpson  was  indebted,  in  his  of  Deeds:  First, 
separate  Capacity,  to  the  late  House  of  Simpson  and  that  a  Provision 
Wetherell;  in  which  Simpson  was  a  Partner ;  and  was  also  for  Paym«rt  of 
indebted,  in  his  separate  Capacity,  to  the  Banking-house  "  *•  J08*  Pro" 
•  rf  Simpson,  Taylerson,  Saunderson,  and  Granger;  and  <rPortl0^  or 
likewise  to  die  several  Persons,  mentioned  in  a  Schedule ;  n  /^    . 

aid  that  he  was  desirous  of  making  Provision  for  the  -       '     ~*\ 
n  from  one  Part- 

Payment  of  the  said  several  Debts;   and  also  reciting         .  .  tl        . 

Three  several  Indentures  of  Lease  and  Release,  the  Re-         Partner 

lanes  bearing  even  Date  with  the  present  Indenture,  each  referre^  not  to 

of  which  Releases  contained  a  Declaration,  that  the  tjie  contnbu- 

HeredHaments  therein  comprised  were  conveyed,  in  Trust  t-10n  ^  Bmons 

for  Sale;  in  order  to  discharge  the  Mortgages  and  In»  the  Partners, 

cambrances  according  to  their  Priorities,  and  as  to  the  but  to  what 

Residue  upon  the  Trusts  expressed  and  declared  by  an  with  reference 

Indenture,  intended  to  bear  even  Date  with  the  said  In*  to  the  State  of 

dentures  of  Release ;  it  was  declared,  that  the  Trustees  the  Partnership 

ahould  stand  possessed  of,  and  interested  in  such  Residue,  Funds,  and  the 

io  Trust,  in  the  fint  Place,  thereout  to  pay  the  Costs  of  Ability  of  the 

fa  Indenture,  and  of  all  other  Deeds,  connected  there-  othcr  P****** 

with,  and  of  the  Trustees  j  and,  « in  the  next  Place/'  to  he  may  eventu" 

pay  to   the  then   late  Co-partnership  of  Simpson  and      y      caU^d 

Wefoerdt  a  certain  Sum,  due  from  Thomas  Simpson  in  °n  to  contri" 

r         <   bute  to  the 

joint  Debts  j  so  as  they  may  be  fully  paid :  Secondly,  that  under  a  Pro- 
vision for  Debts  of  various  Descriptions  no  Preference  was  intended, 
which  must  be  clearly  shewn :  otherwise  the  Court  favors  equal  Pay- 
ment :  Thirdly,  a  Reference  to  a  Deed  of  a  specified  Date,  there  being 
Two  of  the  same  Date,  One  executed  at  that  Time,  the  other  subse- 
quently, was  in  the  Absence  of  positive  Evidence,  and  aided  by  Circum- 
stances, applied  to  the  Former. 

H  4  his 
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his  separate  Capacity ;  "  and  also1'  to  pay  to  the  Co-p 
nership  of  Simpson,  Taylerson,  Saunderson,  and  Grar\ 
all  such  Sums  of  Money  as  then  were,  or  thereafter  sh< 
appear  to  be,  owing  from  the  said  Thomas  Simpsot 
his  separate  Capacity,  to  them,  as  Bankers,  and  Co-j 
ncrs :  and  also  thereout  to  pay  the  just  Proportioi 
Share  of  him  the  said  Simpson  of  all  such  Debts  as  n 
or  shoulcLtliereafter  appear  to  be,  owing  from  him  Si 
son  jointly,  and  as  a  Co-partner  with  Taylerson,  $aun 
son,  and  Granger,  as  Bankers,  to  any  Persons,  to  wl 
they  were,  or  might  be,  indebted:  and  also,  the  1 
portion  or  Share  of  Simpson  for  the  Losses  of  the 
partnership ;  and  also  to  pay  the  several  and  respe* 
Persons,  mentioned  in  the  Schedule  thereto,  the  sei 
Debts,  therein  specified,  and  to  them  owing  from  Si 
son,  rateably  and  in  equal  Proportions,  with  Interest ; 
as  to  the  ultimate  Surplus,  if  any,  to  Simpson,  his  ] 
cutors,  Administrators}  and  Assigns. 


By  another  Indenture,  dated  the  same  16th  of  < 
tember,  1801,  made  between  the  same  Parties,  and 
fessedly  for  the  same  Object,  namely,  to  declare 
Trusts  of  such  Residue,  the  Trusts  are  declared  prec 
the  same;  with  this  important  Difference ;  that  the  1 
for  the  Payment  of  the  separate  scheduled  Credito 
Simpson,  instead  of  following,  precedes,  the  Trust  fo: 
Payment  of  the  Partnership  of  Simpson,  Taylerson,  S 
derson,  and  Granger,  of  such  Debt  as  was  due  to 
Partnership  from  Simpson  in  his  separate  Capacity. 


The  first  of  these  Deeds,  in  the  Order  in  which  the; 
here  stated,  was  executed  on  the  Day  it  bore  Date  : 
second  was  not  executed  until  the  12th  of  Decern 
1 80 1 .  With  the  Exception  of  Three  additional  Credi 
named  iu  the  Schedule  of  the  second  Iudenturc  of  Sep 
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bar,  1801,  the  Schedules,  annexed  to  each  of  those  In-  1819. 

dentures,  contained  the  same  Names.     Cobb,  one  of  those       Wadbion 
additional  Creditors,  was  by  a  Deed,  dated  the  12th  of  9a 

December,  1801,  substituted  for  one  of  the  original  Trus-  Richabdson. 
tees;  and  by  another  Indenture,  dated  the  same  12th  of 
December,  1801,  Simpson  granted  to  those  Trustees,  in- 
cluding Cobb,  certain  Property  for  Ninety-nine  Years ;  in 
Trust,  (after  paying  their  Expences  as  Trustees,)  in  case 
die  Fund  "  in  and  by  a  certain  Indenture,  bearing  Date 
"  the  16th  Day  of  September  then  last  past,  and  made 
"  between  Simpson  of  the  one  Part,  and  Richardson, 
u  Barker,  and  Richardson,  of  the  other  Part,  appointed 
"  far  satisfying  the  several  Mortgages,  and  Debts  therein 
"  mentioned,  and  referred  to,"  should  by  any  Means,  be 
come  deficient  for  that  Purpose,  to  raise  and  levy  such 
Sums  of  Money  as  should  be  sufficient  to  answer  and 
make  good  such  Deficiency ;  and  to  pay  and  apply  the 
Money,  so  to  be  raised,  for  the  answering  and  making 
good  such  Deficiency  accordingly* 

i 
In  May,  1802,  Simpson,  Taylerson,  Saunderson,  and 
Granger,  became  Bankrupts. 

The  Trustees  had  upwards  of  Ten  Thousand  Pounds  in 
their  Hands  ;  Part  of  the  Trust  Monies,  under  the  Deeds 
of  September,  1801 ;  and  Two  Thousand  Pounds,  arising 
by  the  Sale  of  the  Term  of  Ninety-nine  Years.  A  Divi- 
dend of  Five  and  Sixpence  in  the  Pound  had  been  paid 
under  the  Commission  of  Simpson,  Taylerson,  Sounder- 
ion,  and  Granger.  The  whole  of  the  Debt,  due  from 
Simpson  in  his  separate  Capacity  to  the  Partnership  of 
Simpson  and  WtthereU,  had  been  paid* 

The  Bill  was  filed  by  a  Creditor  of  the  Firm  of  Simp- 
son, Tatflerson,  Saunderson,  and  Granger ;  praying,  that 
the  several  Trusts  of  the  first-mentioned  Indenture  of  the 

16th 
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16th  of  September,  1801,  may  be  carried  into  Execution 
that  he  may  be  paid  the  Residue  of  the  Debt,  due  to  I 
at  the  Execution  of  that  Indenture  from  the  < 
Kicbabdson .    ^P  °f  Simpson,  Taylerson,  Saunderson,  and 

that  the  Trusts  of  that  Indenture  for  Payment  of 
Debts,  due  from  Simpson  jointly  and  as  a  Co-partnesay 
may  be  preferred  to  the  Trusts,  by  the  same  Indenture  d^& 
clared  for  Payment  of  the  Debts,  mentioned  in  theScfc^^» 
dale  thereto ;  that  the  Trusts  of  the  second  Indenture  c*>t 
September,  1801,  may  be  postponed  to  those  of  the  first  ; 
that  the  Trusts  of  the  Indenture  of  the  12th  of  December-* 
1801,  may  be  carried  into  Execution;  that  it  may  be  de- 
clared, that  the  first-mentioned  Indenture  of  September* 
1801,  is  the  Indenture  referred  to  in  that  of  the  19th  of 
December,  1801  \  and  that  the  Fund,  raised  by  that  In- 
denture, may  be  applied  accordingly. 

Sir  Samuel  Romilly,  and  Mr*  Wear,  for  the  Plaintiff. 

The  first  Question,  which  arises  in  this  Case,  is,  which 
of  the  Deeds  of  the  16th  of  September  is  meant  to  be  re- 
ferred to  by  the  Deed  of  the  12th  of  December  f  The 
Moment  the  first  Deed  was  executed,  it  took  from  Simp- 
son all  Power  of  future  Disposition ;  a  Deed  having  Ef- 
fect from  the  Delivery ;  not  from  the  Date.  Therefore, 
a  Deed,  bearing  Date  the  Day,  on  which  it  is  executed, 
must  prevail  against  a  Deed,  executed  on  a  subsequent 
Day ;  though  bearing  the  same  Date. 


The  next  Question  is,  what  is  meant  by  the  "  just  Pro- 
"  portion"  of  Simpson's  Debts.  His  just  Proportion  of 
the  Debts  due  to  the  Creditors,  is  all,  that  has  not  been 
paid  by  the  Funds  of  the  Co-partnership ;  and,  applying 
that  to  the  Circumstances  of  this  Case,  all,  that  remains 
after  Payment  of  the  Five  Shillings  and  Sixpence  in  the 
Pound,  received  under  the  Bankruptcy,  is  the  just  Pro- 
portion to  be  answered  by  this  Trust 
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Mr.  Leach,  and  Mr.  Home,  for  the  scheduled  Creditors. 

The  Words  "just  Proportion"  must  be  referred  to  Simp* 
wm  and  his  Partners;  meaning  a  Provision  for  what  was 
justly  his  individual  Part  of  the  Debts ;  namely,  a  Fourth* 
There  is  another  Point  for  Consideration;  though  not 
made  by  die  Pleadings ;  whether  there  is  a  Priority  to  any, 
but  the  first-mentioned,  Creditors.     The  Words  of  the 
Deed  give  no  such  Priority ;  but,  after  the  first  Provision, 
ill  the  rest  take  rateably,  and  pari  passu.    The  Deed  of 
the  12th  December  brings  forward  new  Property,  in  Aid 
of  the  previously  existing  Funds:  and  whatever  may  be 
the  technical  reasoning  resorted  to,  there  can  be  no  Doubt 
of  the  Intention  of  the  Parties.  The  Words,  "  in  the  next 
Phce/*  in  the  first  Deed  of  the  16th  of  September,  apply, . 
not  only  to  WelherelTs  Debt,  but  to  the  Debts  follow- 
ing; connected,  as  they  are,  by  the  Words  "  and  also." 

Mr*  Hart,  for  the  Assignee  under  the  Commission. 

The  Recital,  in  the  Deed  of  the  16th  of  September,  is 
material ;  shewing,  that  the  principal  View,  that  Simpson 
hd  b  making  that  Deed,  was  the  Discharge  of  what  he 
owed  his  Partners ;  the  Contract  being,  not  with  the  Cre- 
ditors, but  with  his  Partners.  With  respect  indeed  to  . 
the  Creditors,  he  owed  the  entire  Sum,  and  he  had  no 
Right  to  settle  the  Proportion  he  would  pay.  The  true 
Construction  is  his  just  Proportion,  as  a  Partner. 

Mr.  Richards,  and  Mr.  Utterson,  for  the  Creditors, 
mmed  only  in  the  Schedule  to  the  second  Deed  of  Sep- 
tember, 1801. 

The  Deed  of  the  12th  of  December  introduces  new 
Property,  and  disposes  of  it  according  to  the  Trusts  of  a 

Deed 
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Deed  of  the  16th  of  September;  and  although,  it  is  true, 
a  Deed  has  no  Effect  until  executed,  the  Deed  of  the 
16th  of  September,  which  was  executed  on  the  12th  of 
December,  under  the  Circumstances  is  the  Deed  referred 
to ;  the  Provision  for  Cobb's  Debt  by  that  Deed  affording 
conclusive  Evidence  of  that 


Sir  Samuel  Ramify,  in  reply. 

It  is  impossible  to  understand  the  Deed  in  the  Sense  con- 
tended for.  From  what  follows,  as  to  the  separate  Debts, 
it  is  clear,  that  they  were  to  be  paid  in  Succession ;  and  the 
Terms  "  rateably,  and  in  equal  Proportions,"  mean,  with 
each  other,  not  with  the  Debts,  previously  provided  for. 
The  separate  Debts  alone  are  to  carry  Interest.  The  In- 
tention, therefore,  was  to  make  a  Gradation  in  the  Pay- 
ment of  the  Debts.  As  to  the  Terms  "just  Proportion/9 
it  is  clear  he  meant  to  provide  for  the  Payment  of  all  his 
Debts.  He  recipes  that  Intention  expressly ;  but,  accord- 
ing  to  the  Construction  contended  for,  he  would  leave  all 
his  Co-partnership  Debts,  beyond  a  Fourth,  unpaid; 
being  liable  to  the  Creditors  for  the  whole. 

Upon  the  remaining  Question,  which  of  the  Deeds  of 
September  is  referred  to,  admitting  there  may  be  Reason 
to  conclude,  that  the  second  Deed  was  intended,  the  Court 
must  look  not  at  the  Circumstances  but  to  the  Rules  of 
Law.  If  there  be  a  valid  Deed,  and  another  Deed,  which 
is  inoperative,  of  the  same  Date,  and  a  third  Deed  con- 
tains a  general  Reference  to  the  Deed  of  that  Date,  the 
Court  must  presume,  that  the  Reference  is  to  die  opera- 
tive and  valid  Deed:  that,  which  is  truly  of  the  Date, 
ascribed  to  it. 


The 
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The  Master  of  the  Rolls* 
"There  are  three  Questions  in  this  Cause:  1st  What 


Wadeson 


v. 
is  the  Extent  of  the  Provision,  made  by  this  Deed  for  the    i»tcriAH1>S0N 

Partnership -Creditors:  2dly.  Whether  they  are  to  take       ^   17> 

tiaat  Provision,  whatever  it  may  be,  in  Priority  to  the  se- 

patxate^  or  scheduled.  Creditors ;  or  only  pari  passu  with 

u\*em:  Sdly;  What  is  the  Trust  of  the  Term;  created  by 

tbe  Deed  of  the  12th  of  December. 

The  first  of  these  Questions  depends  upon  the  Sense  of 
the  Words"  just  Proportion  or  Share,"  in  the  Clause  6f 
the  Deed,  speaking  of  the  Debts,  due  by  the  Banking 
House,  in  which  Simpton,  the  Maker,  was  a  Partner. 
Those  Words,  as  there  used,  cannot,  I  think,  mean  merely 
Ooe-foiirtb  of  the  Partnership  Debts.  In  that  Clause  he 
is  speaking,  not  of  what  may  be  due  from,  himself  to  the 
Partnership ;  or  what,  as  between  him  and  Us  Partners,  he 
might  be  bound  to  cbntribnte  to  the  Partnership  Fund ;  but 
of  what  in  consequence  of  his  being-  a  Partnevhe  may  ov?fc 
to  the  Partnership  Creditors.  Quoad  them  his  just  Propor- 
tion is  what,  with  Reference  to  the  State  of  the  Pfatfnerihip 
Funds,  and  the  Ability  of  the  other  Partner!,  he  may 
eventually  be  called  on  to  contribute  to  the  joint  Debts :  so 
as  that  all  those  Debts  day  be  paid.  If,  for  instance,  all 
the  Partners  had  continued  solvent,  bis  jast  Proportion 
would  have  been  -One-fourth  of  die  Debts;  if  one  had 
beet)  wholly  insolvent,  his  just  Proportion  would  be  Oner 
thirt-  My  Opinion  is,  that  th<r  Partnership-  CreiitfM 
•re  entitled  to  cotee  »  undeV  the  Deed  fbr*>  much  he 
shall  not  be  Jpaid  out  ^tfaeParttiership^Furids  ;>and  a»  they 
cannot  recover  ffom  the  Estates  of  die  other  Partners. 

Upon  die  second  Qaeetiojr  there  does  not  appear  to  me 
to  be  enough  in  the  ©ee^d  either  to  ptefer  or  ?ostp«|» 
any  one  Set  of  Creditors  to  another,  The^  Eipencee  ofth* 

Trust 
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Trust  are  to  be  paid  in  the  first  Place :  the  Trustees  an 
directed  in  the  next  Place  out  of  the  Fund  to  pay  Debts  c 
various  Descriptions :  but  I  do  not  see,  how  a  Direction* 
pay  in  the  next  Place  out  of  a  given  Fund  a  Debt  to  ^  an 
also  thereout  a  Debt  to  A,  and  also  thereout  a  Debt  to  C 
can  entitled,  to  be  preferred  to  B.,and  B.tobe  prefen© 
to  C.  According  to  the  Words  the  one  Debt  is  to  b 
paid  as  well  as  die  other:  the  one  and  also  the  other  ;  an 
all  out  of  the  same  Fund :  die  Word  *  thereout*  referring 
to  the  Fund,  originally  spoken  of,  before  any  of  the* 
Classes  of  Creditors  are  described.  The  Declaration,  tha 
the  separate  and  scheduled  Creditors  are  to  be  paid,  rate 
ably  and  in  Proportion,  to  each  other,  is  not  of  itself  suffi 
cient  to  prove,  that  they  are  not  also  to  take  lateably  and  k 
Proportion  with  the  other  Creditors.  The  Court  al  way 
leans  in  Favour  of  equal  Payment  of  all  Debts :  an  In 
tendon  of  Preference  must  therefore  be  clearly  i 
especially,  Where,  according  to  the  Construction  < 
ed  for,  the  separate  Creditors  would  be  postponed  in  th 
Distribution  of  the  separate  Estate  of  the  Debtor. 

As  to  the  Words  u  ultimate  Surplus,"  they  are  proper!] 
referable  to  that  other  Surplus!  previously  spoken  of,  m 
constituted  by  the  Payment  of  those  Debts,  that  were  In 
Ctunhrances  upon  the  current  Parts  of  the  Estate,  con- 
veyed to  the  Trustees.  Out  of  that  the  joint  and  separate 
Creditors  are  to  be  paid;  and  the  ultimate  Surplus  is  tc 
go  to  the  Maker  of  the  Deed:  but  there  is  nothing  wtneb 
implies,  that  a  second  Set  of  Creditors  are  to  be  paid  out 
of  die  Surplus,  constituted  by  Payment  of  the  First,-  and 
a  Third  out&of  the  Surplus,  constituted  by  Payment  oi 
thei 


As  to  the  third  Question,  there  being  Two  Deeds 
equally  bearing  Date  on  the  16th  <£  September,  it  is  first 
to  be  seen,  whether  the  Deed  of  the  18th  oi  December 

contains 
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contains  in  itself  any  thing,  shewing  with  sufficient  Pre- 
cision, to  which  of  those  it  was  intended  to  refer.    The 
only  Circumstance  upon  the  Face  of  the  latter  Deed,  that 
was  relied  on,  as  connecting  it  with  the  second  of  those 
Deeds,  is,  that  Cobb  is  appointed  one  of  the  Trustees  of 
the  Term.   If  there  had  been  a  Reference  to  his  previous 
Appointment  to  be  a  Trustee  of  the  other  Property,  that 
would  have  been  material ;  as  it  is  clear,  he  was  appointed 
wen  Trustee  with  reference  to  the  second  Deed  of  that 
Date.  There  is,  however,  no  Reference  whatsoever  to  his 
Appointment  as  Trustee  of  any  other  Property ;  thoogh 
the  Fact  appears,  that  he  was  so.    The  bare  Circum- 
stance of  his  being  appointed  a  Trustee  of  this  Term, 
may  furnish  a  Ground  of  Conjecture  as  to  die  Reason 
and  Purpose  of  his  Appointment ;  but  there  is  nothing  de- 
drive  in  it ;  for  this  new  Trust  might  be  vested  in  differ- 
ent Persons :  though  for  the  same  Purposes  as  the  first* 
Here  Simpson,  the  Maker,  has  created  the  Ambiguity  by 
gifing  die  same  Date  to  different  Instruments;  truly  dat- 
ing one,  and  falsely  the  other,  as  of  the  16th  of  Septet* 
bcr.    When  he  refers  to  a  Deed  of  that  Date,  as  if  there 
was  only  one,  must  it  not  in  the  Absence  of  positive  Evi- 
dence to  the  contrary  be  held,  that  be  must  mean  the 
Deed,  really  executed  on  that  Day :  rather  than  a  Deed, 
having  no  Existence  at  that  Time ;  but  to  which  such 
Date  was  afterwards  improperly  and  fraudulently  given  t 


1812. 

Wadbsom 

v. 

Richardson. 


That  is  not  however  the  sole  Consideration,  applicable 
to  die  Question.  The  Court  will  endeavour  to  give  some 
Effect  to  this  Deed.  It  is  supplementary  to  another 
Deed;  to  make  good  the  Deficiency,  if  any,  of  a  Fund, 
provided  by  that  other  Deed  for  the  Payment  of  his 
Debts.  It  must  remain  wholly  inoperative ;  unless  it  can 
be  connected  with  the  first  Deed.  As  Simpson  could  not 
t^oke  or  after  any  of  the  Trusts  he  had  ficst  created  for 
Creditors,  it  is  admitted,  that  it  ib  under  the  firat  Deed 

that 
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that  the  Property  must  be  administered.  The  last  Deed 
providing  an  auxiliary  Fund :  must  be  a  Nullity  ;  unless 
it  can  be  connected  with-  the  Deed,  by  which  the  princi- 
pal Fund  was  created,  The  Sufficiency  or  Insufficiency, 
of  the  principal  Fund  never  can  be  ascertained  with 
reference  to  the  second  Deed  of  the  16th  of  September; 
as  the  Property  is  not  to  be  applied  under  or  according 
to  the  Directions  of  that  Deed.  It  was  said,  that  there 
was  a  possible  Case,  in  which  it  might  have  an.  Ope- . 
ration:  viz:  if  all  the  Purposes  of  the  first  were  an- 
swered :  but  that  is  to  suppose  a  Case,  in  which  the' 
present  Controversy  could  have  no  Existence.  If  all  the 
Purposes  of  the  first  Deed  were  answered,  die  Creditors 
under  it  would  have  nothing  to  claim  undqr  the  last; 
which  only  provides  for  a  supposed  Deficiency.  It 
would  in  that  Case  be  immaterial  to  them,  whether  the 
Creditors  under  the  second  could  or  could  not  sustain 
any  Claim*  .  But  there  is  a  Deficiency  to  satisfy  the 
Creditors  under  the. First  Deed.  The  second,  conse- 
quently, has  no  Operation.  I  am  therefore  of  Opinion, 
that  the  Creditors  under  the  first  Deed  have  a  Right  to 
the  Benefit  of  the  auxiliary  Fund,  created  by  the  Deed  of 
the  l$th  of  December. 


1812, 
Aug.  18. 
Dec.  u.  HALL,  Exparte(l).    : 

A  Settlement,  TN  November  1807  William  Henry  Hall,  then  an  In- 
after  a  Mar-  -"-"  font,  eloped  with  Harriet  Dickinson,  also  an  Infant, 
riage  in  Scot-     to  Scotland ;  Where*  on  the  1 1th  they  were,  without  the 

famtnotsup-  '    (i)ifi(we'sBkptCa.30. 

ported  against 

Creditors  in  Bankruptcy,  as  upon  valuable  Consideration,  by  a  Re-cele- 
bration of  the  Marriage  in  England  :  but  it  was  sustained  as  the  Con- 
sideration oC  an  Agreement  to  settle  by  the  Parent  of  the  other  Party;   » 

Consent 
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Consent  of  their  Fathers,  married  according  to  the  Laws  1812. 

of  Scotland,    Shortly  afterwards  William  Dickinson,  the         ££h 
Wife's  Father,  proposed  to  Thomas  Hall,  the  Husband's       gx  parte 
Father,  that  the  Marriage  should  be  re-celebrated  accord- 
ing to  the  Rites  of  the  Church  of  England,  and  that 
some  Settlement  of  Provision  should  be  made  for  the 
Benefit  of  the  Husband  and  his  Wife.     In  answer  to  this 
Communication  Thomas  Hall  proposed,  that  he  would 
settle  at  least  JP100  upon  bis  son,  for  every  «£l00,  which 
WUliam  Dickinson  would  settle  upon  his  Daughter. 

On  the  9th  of  December,  1807,  the  Marriage  was  re- 
i  celebrated  in  England ;  and  WUliam  Dickinson  by  his 
Bond  of  that  Date,  reciting  the  previous  Marriage,  in 
consideration  of  the  Obligor's  natural  Love  and  Affection 
for  his  Daughter,  and  in  order  to  make  some  Provision 
for  her  Maintenance  during  his  Life,  and  in  consideration 
ibo  of  the  Marriage  between  her  and  WUliam  Henry 
Ball,  and  also  of  a  Contract,  entered  into  by  William 
Dickinson,  previous  to  the  Solemnization  of  the  Marriage 
in  England,  secured  an  Annuity  of  «£l05  to  the  Use  of 
Harriet,  the  Wife  of  William  Henry  Hall,  during  the 
Obligor's  life,  or  until  she  should  come  into  Possession 
of  a  principal  Sum,  secured  by  her  Parent's  Marriage  Set- 
tlement ;  the  Interest  of  which  was  equal  to  the  Annuity. 
Id  consideration  of  this  Act  on  the  Part  of  the  Wife's 
Father  Thomas  Hall  previously  to  the  Re-celebration  of 
the  Marriage  agreed  to  settle  the  Sum  of  £300  per  An- 
Mm  on  his  Son  for  Life.  This  Sum  had  been  regularly 
paid;  and  wm  secured  on  real  Estates,  belonging  to  Tho* 
ms  IfalL  When  Dickinson  entered  into  the  Bond,  he 
was  solvent ;  and  so  continued  for  some  Years  afterwards  ; 
and  the  Annuity  of  j£l05  was  regularly  paid  by  hin\  until 
the  Month  of  December  1808.  On  the  10th  of  August, 
1809,  a  joint  Commission  of  Bankruptcy  having  issued 
against  WUliam  Dickinson  and  Roger  Pockltngton,  as  . 
Bankers,  a  Petition  was  presented  by  William  Henry 
Vol.  I.  i  Hall 
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Est  parte. 


Rolls. 

181% 

Nov.  17. 19. 


Hall  and  his  Wife  to  prove  under  the  Commission  agi 
the  separate  Estate  of  fVUliam  Dickinson  for  the  Valti 
the  Annuity. 

Mr.  Hart,  and  Mr.  Home,  in  support  of  the  Petii 

The  Lord  Chancellor  declared  his  Opinion, 
the  Settlement  after  the  Marriage  in  Scotland  not,  b 
ante-nuptial,  the  Re-celebration  of  the  Marriage  in  J 
land  could  npt  support  the  Bond,  as  given  for  a  valu 
Consideration:  but,  if  J/oZTs  Father  agreed  to  ma 
Provision  for  his  Son  at  the  Time  that  Bond  was  gi 
or  in  consideration  of  that  Bond,  previously  to  the  B 
ruptcy,  that  Agreement  would  sustain  the  Bond;  th< 
the  Provision  was  not  in  fact  made  by  ifo/fs  Father 
after  the  Bankruptcy. 

The  Fact,  that  the  Bond  was  given  iu  considers 
of  the  Agreement  by  HalFs  Father  to  allow  him  A 
a  Year,  being  established  by  a  farther  Affidavit,  the  C 
was  made  according  to  the  Prayer  of  the  Petition  (1 


( l )  That  a  Settlement  made 
after  Marriage,  if  for  valua- 
ble Consideration,  will  be 
good,  see  Jones  v.  Marsh, 


For.  64.  Ramsden  v.  H$ 
2  Ves.  304.  Russell  v.  J 
mond,  Brown  v.  Jones,  1 
13.  190. 


LINGARD  v.  BROMLEY. 

Contribution 
enforced 
among  Assig- 
nees in  Bank- 
ruptcy to  re- 
imburse a  Payment  by  one  under  an  Order  for  a  Loss,  occasioned  by 
their  joint  Act  j  and  the  Objection,  that  the  Defendants  acted  only  for 
Conformity  upon  the  Representation  and  Advjce  of  the  Plaintiff,  did 
not  prevail. 

Prei 


IN  1805  a  Commission  of  Bankruptcy  issued  ag 
Ralph  Ogden ;  and  the  Plaintiff  and  Defendants 
chosen  Assignees  under  it.     The  Commissioners  at 
Instance  of  Mortgagees  for  of  2324  caused  the  mortg 
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Premises  to  be  put  up  to  Sale ;  which  produced  the  Sum 
of  £$400.    The  Assignees,  conceiving,  that  the  Com- 
mission could  not  be  supported,  and  that  the  Mortgage 
was  invalid,  declined  to  join  in  the  Conveyance  to  the 
Purchaser.    Upon  the  Petition  of  the  Mortgagees,  that 
the  Assignees  might  be  compelled  to  join  in  the  Convey- 
wee,  or  that  a  Re-sale  might  be  ordered,  the  Assignees 
making  good  the  Deficiency,  if  any,  the  Assignees  were 
directed  to  concur  in  the  Sale;  ijjith  Liberty  to  present  a 
Petition  to  dispute  the  Validity  of  the  Mortgage.    An 
Order  for  4  Re-sale  was  afterwards  obtained ;  which  Sale 
produced  only  £2820;  and  under  another  Petition  by 
die  Mortgagees  the  Assignees  were  ordered  to  pay  the 
Deficiency  of  £580,  with  Interest  and  Costs,  amount- 
ing to  £1139-  lls:9d.;  which  Sum  was  paid  by  the 
Plaintiff;  the  Defendants  having  been  committed  for  not 
paying  according  to  that  Order.    The  Bill  prayed  an 
Account  and  Contribution. 

The  Defence,  set  up  by  the  Answers,  was,  that  the 
Plaintiff  acted  principally  in  the  Bankruptcy ;  the  De- 
feadants  relying  on  his  Representations  and  Advice ;  and 
concurring  only  in  Form ;  and  Evidence  was  produced  of 
the  Plaintiff's  Declarations,  that  he  would  take  the  Ma- 
nagement of  the  Law  Business  upon  himself;  and,  on 
oae  of  the  Defendants  observing,  that  they  wished  to  have 
nothing  to  do  with  Law,  that  he  would  bear  them  harm- 
less, &c. 

Sir  Samuel  Romilh/,  and  Mr.  Jgar,  for  the  Plaintiff. 

This  Court  is  in  the  Habit  of  decreeing  Contribution 
and  Average  between  Persons,  one  of  whom  has  paid  the 
Debt  of  all;  and  that  Principle  applies  here;  no  one  of 
these  Persons  having  a  greater  Interest  than  another.  The 
modern  Cases  on  this  Head  are  but  few :  the  Principle 
being  universally  admitted;  but  it  was  formerly  much 

IS  acted 
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J8I2.  acted  upon  (a).    The  Effect  of  refusing  CootriboUon, 

iJ^osmd  leaving  ooe  Party,  who  had  paid  die  whole,  wftbowt  Re- 

r  medy,  would  be  the  greatest  Injustice.  Though  the  Plain- 

Bbomlsy.  tiff took  *"*  *^tivc  Part»  t06?  •**  "P1**  *"*  Petitions. 

Mr.  Leach,  and  Mr.  WmgjUld,  for  the  Defendants* 

The  Proposition,  that  Contribution  and  Average  con- 
stitute a  common  Head  of  Equity,  where  the  Demand 
arises  out  of  Contract,  tiuinot  be  disputed :  bat  its  Ap- 
plication is  denied,  where  a  Party  is  charged  with  respect 
to  a  Tort, 

Sir  Sammd  Bamlfy,  in  Reply. 

If  this  Case  is  to  be  determined  upon  the  Distinction 
between  Tort  and  Contract,  the  Consequences  will  be 
most  prejudicial.  In  Equity  there  is  no.  such  Distinction : 
Torts  being  only  known  at  Law.  Suppose  a  Breach  of 
Trust,  committed  by  one  Trustee,  selling  out  Stock,  re- 
ceiving the  Amount,  and  persuading  his  Co-trustee  to 
join  him.  In  Justice  the  one  receiving  ought  to  pay : 
but  the  Decree  is  against  both ;  and  according  to  this 
Doctrine,  if  Payment  were  enforced  against  hinj,  who 
received  nothing,  there  could  be  no  Contribution.  If 
one  Trustee  by  acting  and  giving  Advice  to  another  loses 
his  Right  to  Contribution,  the  Effect  would  be  a  Pre- 
mium to  Trustees  to  be  idle;  as  the  most  active  would 
incur  the  Responsibility. 

The  Master  of  the  Rolls. 
Nov.  19.  The  first  Defence  made  in  this  Case  seems  to  me  to  be 

quite  untenable.     Where  entire  Damages  are  recovered 

(a)  See  1  Eq.  Ca.  Abr.  Mackworth,  £ano.Rep.l38.(I) 
113,  (Ed.  1739)  Lloyd  v. 

(I)  ToMB,  21.41.  lCh.  9  P«#.37.  Ware*.  Hortvood, 
Ca.  246.  Wright  v.  Hiadtr,  5  Crayikorne  ▼.  Gmhdmrne,  14 
Vc*.  792.    Lloyd  ▼.  JMus,     Veu  28. 160. 

against 
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several  Defendants  guilty  of  a  Tort,  a  Court  of  1842. 

Justice  will  not  interfere  to  enforce  Contribution  among        Lingabd 
ti»e  Wrong-doers :  but  here  b  nothing  but  the  Non-per-  v 

formance  of  a  civil  Obligation.    The  Lord  Chancellor      Bromlst. 
held,  iq  the  first  Place,  that  the  Assignees  were  bound  to     No  Contriba- 
convey;  and  secondly,  that,  a  Loss  being  occasioned  by  tion  between 
tfacir  not  having  conveyed,  they  were  bound  to  make  good  Wrong-doers 
that  Loss,  with  the  Costs,  arising  by  their  ftefusaL    The  upon  entire 
Liahtfity  therefore  is  not  at  all  ex  Delicto;  unless  every  Damages  for  a 
Refusal  to  comply  with  a  legal  Obligation  makes. a  Party   *ort» 
guilty  of  a  Delictum.     As  to  the  second  Defence,  there 
are,  no  Doubt,  many  Cases,  in  which  Persons  may  be  all 
liable,  severally  as  well  as  jointly,  to  indemnify  a  third 
Party;  and  yet  ought  not  in  Equity  to  bear  the  Burthen 
equally  among  themselves.     But  what  are  the  Circum- 
stances of  Distinction  between  these  Persons  ?     It  is  not 
alledged,  that  the  Plaintiff  derived  any  exclusive  Benefit 
from  the  Acts,  in  which  he  concurred  with  the  Defendants. 
Then1  Refusal  produced  Loss  to  others ;  but  no  Advantage 
either  to  him  or  them.    The  Defence  is  of  a  Kind,  which 
*  Court  of  Justice  is  very  unwilling  to  listen  to :  that, 
hiving  undertaken  a  Trust,  they  abdicated  all  Judgment  of 
their  own  in  the  Performance  of  it;  and  did  whatever  the 
Plaintiff  desired :  "  withodt  examining,"  (as  they  say  in  so  " » ■  ■ 

many  Words)"  into  the  Matter,  or  Ground,  of  the  Proceed- 
"  ing."  Nothing  cpuld  be  more  mischievous  than  to  hold, 
thit Trustees  may  thus  act ;  and  av#id  Responsibility  by  * 

throwing  the  Burthen  upon  the  Person,  in  whom  they  have 
reposed  this  blind  Confidence.   The  Case  is  not,  ttfat  they, 
abstain  merely  from  interfering ;  but  they  enter  upon  the 
Trust:  make  themselves   Parties  .to  every  Proceeding;  •' 
give  the  Sanction  of  their  Names  to  each  Transaction ; ;  ..-,-, 

and  now  say,  they  are  to  be  considered  sis  total  Strangers  ; ' 
and  all,  that  has  been  done,  is  to  be  taken  as  the  Act  only  ' 
°f  their  Co-trustee.     If  this  will  do  to  protect  them  from 
.  Contribution,  why  would  it  not  be  sufficient  to  throw  back 

I  3  the 
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LlNGABD 
V. 

Bromlbt. 


the  Burthen  upon  the  Plaintiff,  if  the  Defendants  had 
beeo  the  Persons  called  upon  to  pay  in  the  first  Instance : 
It  was  at  first  a  voluntary  Act  in  them  to  take  the  Judg- 
ment of  the  Plaintiff,  as  a  Guide  for.  theirs.  There  is 
nothing  to  shew,  that  be  fraudulently  professed  that  to  be 
his  Judgment,  which  really  was  not  such.  He  thought, 
there  were  Acts  of  Bankruptcies,  prior  to  the  Mortgage, 
that  would  invalidate  it ;  and  conceived,  that  the  Assignees 
ought  not  to  convey  to  a  Purchaser  under  a  Sale,  procured 
by  the  Mortgagees.  The  Defendants  say  in  their  Answer, 
they  now  believe,  there  were  such  Acts  of  Bankruptcy. 
Then  one  does  not  see,  why  it  should  require  much  Per- 
suasion to  induce  them  to  take  the  Chance  of  being  able 
to  prove  what  they  believed  to  exist,  and  which,  if  proved, 
would  have  been  highly  beneficial  to  die  general  Credi- 
tors. I  see  nothing  sufficient  to  exempt  them  from  the 
Liability  to  answer  for  Acts,  in  which  they  joined;  and 
to  enable  them  to  throw  the  whole  Responsibility  for 
those  Acts  upon  the  Plaintiff.  He  is  therefore  entitled  to 
the  Contribution  he  prays,  with  the  Costs  of  the  Suit. 


Rolls, 

1812, 

Nov.  16.  19. 


LEE  v.  MUGGERIDGE. 


BY  Indenture,  dated  the  21st  of  November,  1789, 
previous  to  the  Marriage  of  John  Muggeridgt 
and  Mary  Hiller,  a  Messuage,  of  which  Mary  Hitter 


Under  a  Set- 
tkment  in 
Trust  to  pay 
the  Rents  and 

Interest  to  the  separate  Use  far  tfie  joint  laves  of  Husband  and  Wife,  if 
she  survived,  for  her  Heirs  and  Executors :  if  he  survived,  according  to 
her  Appointment  by  Willi  in  Default  thereof  a  Limitation  over  as  to  the 
reel  Estate,  and,  as  to  the  personal,  to  her  Executors,  the  Wife  cannot, 
during  the  Coverture,  bind  the  Capital,  surviving  to  her. 

As  to  the  Effect  of  her  Subsequent  Undertaking,  when  sole,  to  pay  her 
Bond,  given  during  Coverture,  the  Creditor  was  left  to  Law. 


was 


CASES  IN  CHANCERY.  119 

vras  seised  in  Pee,  was  settled,  to  the  Use,  after  the  1812. 


Marriage,  of  Trustees  and  their  Heirs,  during  the  joint  Lbe 

lives  of  John  ffvggeridge  and  Mary  HiUer;  upon  v< 

Trust,  to  pay  the  Rents,  Issues,  and  Profits,  to  Mary    Muoobridob. 

Hitter ',  or  to  such  Persons  as  she  by  Writing  should  direct 

to  receive  the  same,  during  the  joint  Lives  of  John  Mug- 

geridge  and  Mary  HiUer,  for  her  sole  and  separate  Use ; 

and  from  and  immediately  after  the  Decease  of  John  Mug- 

gcridge,  in  case  the  said  Mary  HiUer  should  survive  him, 

to  the  Use  of  Mary  Hitter,  her  Heirs  and  Assigns  for 

ever ;  but  in  case  she  should  die  in  the  Life-Time  of  John 

Mvggeridge,  then  to  the  Use  of  such  Persons,  for  such 

Estates,  and  charged,  as  Mary  HiUer  by  her  last  Will  and 

Testament  iu  Writing,  or  by  any  Writing  in  the  Nature  of, 

or  purporting  to  be  her  last  Will  and  Testament,  executed 

in  the  Presence  of  Three  Witnesses,  should  direct,  limit, 

or  appoint :  and  in  Default  thereof,  to  the  Use  of  Han* 

nak  Hitter*  her  Heirs  and  Assigns  for  ever. 

Ttie  Settlement  contained  a  Power  of  Sale ;  the  Mo-  < 

ney  arising  therefrom,  to  be  settled  to  the  same  Trusts ;  and 
as  to  certain  Stock  aud  Funds,  tc^  which  Mary  HiUer  was 
entitled,  and  which  had  been  transferred  to  the  same  Trus- 
tees, it  was  declared,   that  the  Trustees  should  stand, 
possessed  thereof,  in  Trust,  after  the  Marriage,  to  pay 
and  apply  the  Interest,  Dividends,  and  annual  Produce 
thereof  onto  Mary  Hitter,  during  the  joint  Lives  of  her- 
self and  John  Muggeridge,  for  her  sole  and  separate  Use, 
exclusive  of  him,  and  not  to  be  subject  to  his  Debts  or 
Controul :  and  from  and  after  the  Death  of  John  Mttg- 
pridge,  in  case  Mary  HiUer  should  survive  him,  then, 
upon  Trust  for  Mary  HiUer,  her  Executors,  Administra- 
tors, and  Assigns ;  but,  in  case  Mary  HiUer  should  die 
**  the  Lifetime  of  John  Muggeridge,  upon  Trust,  after 
&e  Decease  of  Mary  HiUer,  to  assign  aud  transfer  the 
several  and  respective  Funds,  to  such  Persons,  in  such 
1 4  Shares, 
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1812.  Shares,  and  subject,  as  Mary  Hillcr,  notwithstand 

*£^  Coverture,  by  her  last  Will  and  Testament  in  Wri 

ga  by  any  Writing  in  the  Nature  of,  or  purporting  to 

Muggehidoe.    last  Will  and  Testament,  should  limit,  or  appoin 

in  Default  thereof,  upon  Trust,  to  pay,  transfer, 

sign,  the  same  unto  Mart/  Hiller,  her  Executors, 

nistrators,  and  Assigns,  for  her  and  their  own  prof 

and  Benefit. 

In  1799  Joseph  Hiller,  the  Son  of  Mrs.  Mug 
by  a  former  Husband,  from  whom  she  derived  h 
perty,  falling  into  embarrassed  Circumstances,  six 
dcr  to  induce  the  Plaintiff,  his  Father-in-law,  to 
him,  proposed  by  Letter  to  become  Security  to  ' 
tent  of  «£200<)  by  a  Bond,  payable  at  her  Deatt 
Plaintiff  accordingly  advanced  the  Money  to  Jose1 
ier ;  and  Mrs.  Muggeridge  by  her  Bond,  dated  tru 
August,  1799,  became  bound  to  the  Plaintiff  for  ± 
with  Condition  that  the  Heirs,  Executors,  or  Adrr 
tors,  of  Mrs.  Muggeridge  should,  within  Six  Mo 
ter  her  Decease,  pay  to  the  Plaintiff  .£1999 :  U 
such  Part  of  the  Interest,  as  Joseph  Hiller  shou 
to  pay ;  it  being  agreed  that  he  should  pay  the  . 
Half-yearly.  Joseph  Hiller  having  neglected  to 
Interest,  the  Plaintiff,  in  the  Year  1804,  wrote  1 
Muggeridge;  requesting  Payment  of  the  Arr< 
which  she,  after  her  Husband's  Death,  returned 
swer,  stating,  that  it  was  not  in  her  Power  to 
Botfd  off;  and  that  it  would  be  settled  by  her  Ex 

Mrs.  Muggeridge  died  in  1811. 

The  Bill,  filed  against  the  Devisee  and  Ex 
prayed,  that  the  Bond  might  be  declared  a  Cha 
and  be  paid  out  of,  her  separate  Estate. 

Mr.  Hollist,  Mr.  Leach,  and  Mr.  Newland, 
Plaintiff. 
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The  Contract  with  this  married  Woman  was  perfectly  1612. 

fair ;  arising  from  her  own  Application ;  and  the  most  me-  Lb  e 

ritorion*  Motives.  The  Doctrine,  that  a  married  Woman,  Va 

having  separate  Property,  has  a  Right  to  dispose  of  it,  RfuGGBRjDOB. 
is  as  old  as  Lord  Hardwicke's  Time ;  and  has  been  recog- 
nized in  modern  Cases.  Heady  v.  Thomas  (a)  is  pre- 
cisely in  point.  The  only  Question  is,  whether  the  Wife 
had  separate  Estate ;  and,  if  there  can  be  any  Doubt  upon 
that,  her  Conduct  on  the  Application,  made  to  her  after 
her  Husband's  Death,  would  make  her  Estate  liable.  Sup- 
posing, that  having  no  separate  Estate,  she  was  not  bound 
by  the  Bond,  executed  during  Coverture,  her  Promise, 
after  the  Coverture  determined,  would  bind  her;  as  in  the 
Case  of  an  Infant,  promising  after  the  Infancy  is  at  an  End ; 
a  Bankrupt,  after  his  Certificate  obtained ;  or  a  Debtor, 
protected  by  the  Statute  of  Limitations.  In  this  Case, 
however;  the  Wife  had  separate  Estate ;  to  create  which 
oo  particular  Form  of  Words  is  required :  it  is  sufficient, 
that  the  Husband  can  only  take  under  the  Appointment 
of  the  Wife.  Trying  the  Case  by  that  Rule,  this  Property 
must  be  considered  as,  the  separate  Estate  of  Mrs.  Mug- 
gtridge;  and  to  separate  Property  the  Power  of  Disposi- 
tion is  incidental :  Fetiiplace  v.  Gorges  (6). 

Sir* Samuel  Romitty,  Mr.  Hart,  and  Mr.  Utter  son,  for 
the  Defendants. 

If  the  Plaintiff  can  establish,  that  Mrs.  Muggeridge  had 
separate  Property,  then  under  the  Authority  of  Peacock 
v.  Monk  (c),  Hidme  v.  Tenant  (d),  and  other  Cases  of 
that  Class,  he  must  recover ;  but  the  Rents  and  Interest 
x>nly  are  settled  to  her  separate  Use,  for  the  joint  Lives  of 
her  and  her  Husband :   not  the  Capital  of  her  Estate, 

(«)  15  Ves.  506.  (c)  2  Ves.  190.  ' 

(&)  3  Bro.  C.  C  8.  1  Ves.        (d)  1  Dro.  C.  C  16. 
i«n.  46.     • 

which 
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1812.  which  is  left  subject  only  to  her  Appointment  by  Will ;  of 

Leb  \vhich  therefore  she  could  make  no  Disposition  by  Deed 

*.  in  her  Husband's  Life  (a).    The  Case  of  HeaOeg  ▼. 

MueoniMi.  Thomas  has  no  Application :  the  whole  Property  was 
vested  solely  in  the  married  Woman ;  who  could,  there- 
fore, immediately  after  the  Execution  of  the  Settlement 
have  disposed  of  it  by  Deed :  no  such  Power  existing  in 
this  Case.  It  is  not  material,  how  the  Debt,  which  has 
given  rise  to  this  Suit,  was  contracted ;  since  it  was  not 
competent  to  Mrs.  Muggeridge  to  undertake  to  pay;  be- 
ing a  Fern*  Covert,  and  having  no  separate  Property ;  her 
Bond  was  a  mere  Nullity,*  incapable  of  Confirmation 
after  the  Coverture  determined.  The  equitable  Relief, 
given  in  these  Cases,  is  always  commensurate  to  the  se- 
parate Estate,  or  the  Nature  and  Extent  of  the  Power. 
This  Instrument  never  can  be  considered  as  an  Exercise 
of  the  Power  of  Appointment,  actually  reserved  to  her. 
The  late  Cases  Huime  v.  Tenant,  Nantes  v.  Corrode  (b), 
and  Sockett  v.  Wray  (c\  establish,  that  the  Power  must 
be  pursued ;  and  this  Settlement  prescribes  one  Mode, 
and  one  Mode  only,  of  exercising  it,  and  not  being  so 
exercised,  the  Consequence  is,  that  the  Property  survived 
to  her  under  the  ultimate  Limitation.  The  Letter  of 
July,  1804,  cannot  be  a  Confirmation  of  the  Bond:  nor 
can  it  amount  to  a  Promise,  upon  which  an  Assumpsit 
could  be  maintained.  A  Court  of  Equity  will  not  extend 
the  Principle,  upon  which  Relief  has  been  given  in  these 
Cases. 


The  Master  of  the  Rolls. 

N  Whether  the  Case  of  Htotley  v.  Thomas  be  well  or  ill 

decided,  it  has  no  Bearing  upon  the  present.    There  was 

(a)  See  Anderson  v.  Datu-        (6)  9  Vet.  182. 
son,  15  Ves.  532.  (c)  4  Bro.  G  C.  483. 

a  Dcclara- 
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•  Declaration  of  Trust  as  to  the  whole  FuihJ  for  the  sole         1812. 
aad  separate  Use  of  the  Wife :  not,  as  in  this  Case,  as  j^ 

to  die  Interest  only.    It  is  tree,  there  being  an  Agree-  r# 

men*,  that  the  Principal  should  remain  in  the  Hands  .of  Muooibidgx. 
Willis,  he  paying  Interest  for  it,  it  was  declared,  that  such 
Interest  was  to  be  paid  into  her  proper  Hands :  but  that 
was  rather  consequential  to  the  former  Declaration,  than 
at  all  contradictory  to  it.    There  was  not,  ab  here,  an  ex- 
press Provision,  that  in  the  Event  of  the  Wife  surviving 
the  Property  should  be  absolutely  her's ;  which  implies  an 
Exclusion  of  a  Power  of  so  appointing  it  during  the  Cover- 
ture, as  that  it  should  not  in  that  Event  belong  to  her ; 
and,  farther,  it  was  to  be  collected  from  the  whole  Instru- 
ment, that  she  was  to  have  a  Power,  not  only  of  appointing 
by  Will,  but  of  disposing  of  the  Fund  in  any  other  Man- 
ner:* There  is  therefore  little  or  no  Resemblance  between 
the  Two  Settlements ;  but  this  Case  falls  precisely  within 
the  Decirida  of  Richard*  v.  Chambers  (a) ;  where  the  Set- 
dement  was,  at  least  in  the  Particular  in  question,  precisely 
die  same  as  this:  in  Trust  for  the  sole  and  separate  Use 
of  the  Wife  for  life;  and,  if  she  survived  her  Husband, 
it  was  to  be  absolutely  her's:  if  she  died  in  his  life,  it  Where  a  mar- 
was  in  Default  of  her  Appointment  to  go  to  her  Execu-  ried  Woman 
tors  and  Administrators.    It  is  unnecessary  for  me  to  re*  stipulates,  that 
peat  die  Reasons,  upon  which  I  held  in  that  Case,  that,  'm  the  Event  of 
where  a  married  Woman  expressly  stipulates,  that  in  the  *»  «»viving 
Event  of  her  surviving  the  Property  shall  become  hei%  *™  Property 
reserving  no  Power  of  Disposition  over  it  during  the  Co-  shaU  **  ^^ 

verture,  there  are  no  Means,  by  which  she  can  dispose  of  J*8ervUlS  °° 

•.  ^l7    l  •     ~    _/  Power  of  Dis- 

f  it,  while  she  remains  Covert. 

position  over  it 

As  therefore  her  direct  Appointment  could  not  affect  durin£  the  Co- 

&•  Property,  a>r/tort  it  cannot  be  affected  by  her  Bond,  ▼ertore,  there 

As  to  what  passed  after  the  Death  of  the  Husband,  the  arenoMeaM' 

Plaintiff  must  establish  bis  Right  at  Law.    If  she  has  b?  which  she 

c*w  dispose  of 
(a)  10  Vc*.  580.  it,while  Cow*. 

done 
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.1812.         done  any  Thing,  that  sets  up  the  Bond,  or  there  bis  been 
£££  a  new  Contract,  her  Assets  will  be  liable:  but  I  cannot 


v. 

MUOGEKIDGB. 


now  decree  an  Account  against  her  Assets* 


IT 


Rolls. 
1812, 
Nov.  19.  MEADOWS  v:  PARRY, 

Limitation        QEORGM  Meadows  Parry  by  his  Will,  dated  thn* 
over  after  a  Li-        9&  of  November,  1808,  gave  the  Residue  of  hi* 
mitation,which  Estate  to  his  Wife  Rebecca  Parry  and  Two  other  Per- 
never  took  Ef-  sons — "  Upon  Trust,  that  they  do  and  shall  apply  th^ 
feet,  establish-    «  Dividends  and  Interest  of  the  said  Securities,  so  to  be 
ed ;  not  ope-      «  purchased,  upon  and  for  the  Maintenance,  cloathing, 
rating  as  a         «  educating,  and  placing  out  in  the  World,  of  all  and 
Condition  pre-  «  everjf  such  child  or  Children,  as  I  may  happen  to  leave 
cedent.  «  at  m^  d«u|^  and  born  in  due  Time  after,  equally, 

"  Share  and  Share  alike,  until  they  shall  respectively  at-  . 
"  tain  the  Age  of  Twenty-one  Years :  then,  upon  Trust, 
"  to  pay,  assign,  and  transfer,  their  Share  of  the  Funds 
"  and  Securities,  in  which  the  same  Residue  shall  have 
"  been  so  invested,  equally :  and,  in  case  any  or  every  of 
"  the  said  Children  shall  happen  to  die  before  Twenty- 
"  one,  such  deceased  Children's  Share  to  go  to  the  Sur- 
"  vivor ;  and,  in  case  there  should  be  only  one  such  Child, 
"  which  shall  attain  that  Age,  then  in  Trust  to  pay  the 
"  same  Residue  to  such  only  Child,  as  his,  or  her,  own 
"  Property  for  ever :  but,  in  case  it  shall  happen,  that  all 
"  of  the  said  Children  shall  die  before  attaining  that  Age, 
"  then  and  in  such  Case  I  give  and  bequeath  all  such  Re- 
"  sidue  unto  my  said  dear  Wife  Rebecca  Parry,  her  Ex- 
"  ecutors,  Administrators,  and  Assigns,  for  ever  as  her 
"  own  sole  and  absolute  Property ;"  and  the  Testator  ap- 
pointed the  Trustees  joint  Executois. 

The 
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The  Testator  having  died  without  leaving  or  ever  hav-  *' 
iug  had,  any  Issue,  a  Bill  was  filed  by  the  Plaintiff,  as  one 
of  Ins  next  of  Kin,  against  the  Widow,  for  a  Moiety  of 
die  Residue ;  insisting,  that,  as  the  Testator  died  without 
Issue,  the  Residue  was  distributable,  as  undisposed  of 
by  his  Will. 

Mr.  Leach,  and  Mr.  Wingfield,  for  the  Plaintiff. 

Mr.  Hart,  and  Mr.  Roupett,  for  the  Defendant. 

For  the  Plaintiff,  it  was  submitted,  that  the  Circum- 
stance of  the  Testator's  having  Children  by  his  Wife,  and 
their  all  dying  under  Twenty-one,  was  a  Condition  pre- 
cedent to  entitle  the  Defendant,  the  Widow,  to  take  the4 
Residue :  and,  as  the  Testator  never  had  any  Children,  she 
was  not  entitled  to  h.  The  Case  of  Davis  ▼.  Norton  (a) 
wu  cited.  % 

The  Master  Qf  the  Rolls  said,  this  Case  could  not 
he  distinguished  from  those,  in  which,  where  a  Testator 
devised  to  the  Child,  with  which  his  Wife  was  ensient,  and 
if  such  Child  died  before  Twenty-one,  then  over,  the  De- 
me  over  had  been  held  to  be  good ;  though  she  proved 
mcnsient. 

The  Bill  was  dismissed.  / 


1*6 


1812. 


Meadows 

v. 

Parry. 


(a)  2  P.  fFmt.  Sgo,  and  Bell, CowpAO.(l)Doov<Bra- 

*eMr.  Coot's  Note.  See  also  bant,  3  Bro.  C.  C.  393.  Afwr- 

<foi  v.  Westcmb,  1  Eq.Ca.  ray  v.  Jones,  Post,  VoL  2.  313. 
Abr.  245,  pL  10.  Statham  v. 


0)  1  Doug.  66.  Note  4.  See  Holmes  ▼.  Cradock,  3  Ves.  31 7. 

* 
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1812, 


*«»•  *>  COOKE  v.  SETREE. 


??^  4rr- 


Tbough  the       npHE  Plaintiff  employed  the  Defendant,  and  his  late 
Court  will  open     JL    partoer  tf,^  for  some  Years  as  her  Attornies; 
a  Solicitors        during  which  they  delivered  Bilk  annually,  and  received 
Ml,  and  order    {jmn  ^  ^^  Sum  q{  jj0™ 
Taxation,  after 

•ml    femritv        Upon  their  Application  the  Plaintiff  together  with  her 

•    *™*"_     Surety  executed  Two  several  Bonds.    The  Defendant 
given,  or  even  # 

Payment,  upon  *uv*ng  commenced  Proceedings  on  those  Bonds,  die 
gross  Errors,  Plaintiff  filed  her  Bill,  alledging,  that  she  bad  Overpaid 
Fraud  or  undue  &*  Defendant;   praying  an  Account,  that  the  Bonds 
Pressure,  where  might  be  delivered  up,  and  an  Injunction.    The  common 
nothing  ap-  Injunction  having  issued,  the  Defendant  applied  to  dis- 
peared  but  a  solve  it. 
trifling  Inaccu- 
racy, and  under  Mr.  Heald,  for  the  Defendant 
other  favorable 

Circumstances,  Sir  S(muel  Bxmilly,  and  Mr.  PkiUimort,  for  the 

the  Court  plaintiff, 
would  not  re* 

^ra!l1  PhKfi!?"      '*e  foUowi|l6  Authorities  were  referred  to:   Prac. 
ed  while  Bu-     Drfl!P*f'*  Campam/  v.  DavU(d),  La$igslaffe  v.  Taylor  (e). 

The  Lard  Chancellor. 

This  Application  is  made  upon  general  Principles,  and 
also  on  special  Grounds.  As  far  as  it  proceeds  upon 
general  Principles,  it  is  stated,  that,  generally,  if  an 
Attorney  has  received  a  Security,  the  Court  wfll,  as 
frequently  has  been  done  after  actual  Payment,  order  a 
Taxation  of  the  Bill;  and  supposing  the  Rule  not  to  be 

(a)  $97-  (d)  2  Ath.  295. 

(ft)  1  Dick.  Rep.  408.  (e)  1*  Fes.  363. 

(c)  2  Atk.  25. 

so. 


wasde- 
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bo,  generally,  jet,  where  the  Security  has  been  received,  1814. 

not  after  the  whole  Business  was  concluded,  but,  while         Cookb 
the  Suit  was  going  on,  the  Bill  must  be  taxed.  I  will  lay  v> 

down  the  Rule  as  strong  as  any  Jndge ;  that  there  may  be        Sstbsb. 
unquestionably  that  Sort  of  Pressure  and  Influence  on  the 
Part  of  a  Solicitor  over  his  Client,  with  regard  to  pecu- 
niary Demand,  against  which  the  Court  will  give  Protec- 
tion; but  that  most  not  be  carried  too  far;  and  for  the  Sake 
of  Clients;  with  reference  to  whose  Means  of  carrying  on 
long  and  expensive  Suits,  in  which  they  may  be  engaged, 
tkeCofcrt  must  not  so  far  interpose  as  to  produce  the 
Eflfct,  that  no  professional  Gentleman  will  undertake,  or 
gs  through  with,  Causes.    A  temperate  and  just  Con. 
ademtioB  must  therefore  be  applied  to  each  Case.    The 
Court  may  order  Taxation,  as  Lord  Camden  did  in  the 
Cue  (a),  referred  to,  after  Eight  Years,  and  Lord  Hard" 
vncke  after  Twenty-one,  and  an  actual  Security  given; 
where  the  Court  can  see,  that  it  was  obtained  by  die 
undue  Pressure  of  that  Influence,  which  the  Situation  of 
Attorney  gave ;  permitting  the  Security  therefore  to  stand 
only  for  what  is  justly  due.  I  go  much  farther ;  that  after 
Security  given,  and  even  Payment,  if  the  Client  can  point 
oat  in  the  Bill  gross  Errors,  Charges  amounting  to  1W 
position  and  Fxwd,  the  Court  will  open  the  whole.  Every 
Cue  however  must  be  considered  upon  its  own  Cir- 
cumstances. 

In  this  Case  Mr-  Smith  was  the  Attorney  of  Mrs. 
Cook  from  the  Year  1801  to  1803;  when  Mr.  Sctrtt 
came  into  Partnership  with  him.  They  delivered  Bills 
annually:  I  will  take  them  (the  Fact  being  disputed)  not 
to  have  been  signed  BiUs,  upon  which  Actions  might  be 
bought;  but  intimating  annually  the  State  of  their  De- 
mand upon  her.  They  go  on*  until  1806 ;  and  the  Plain- 
tiff became  engaged  in  a  Suit ;  of  h«  probable  Success  in 

(a)  Aubrey  v.  Pttpkin,  I  Dick.  403. 

which 
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which  Smith  had  a  sanguine  Opinion.    Sttree  did  not 
think  so :  but  there  is  no  Evidence  before  me,  that  tao 
concealed  his  Opinion.    The  Suit  proceeded ;  and  it    is 
not  to  be  bid  down,  that  a  Solicitor  is"  not  to  be  paid, 
because  he  happens  to  be  mistaken  in  his  Opinion*     In 
Michaelmas  Term  1808  a  Decree  was  pronounced  against 
her  by  the  Court  of  Exchequer :  the  Bill  having  been  jt»t 
before  delivered;  which  I  will  suppose  delivered  at  that 
Moment    An  Arrangement  was  made  as  to  that  Bill  r    it 
was  secured  by  a  Bond ;  which  was  made  the  Subject  of 
a  Proceeding  at  Law;  that  has  now  reached  a  Writ  of 
Error ;  and  there  is  not  stated  to  me  dne  Charge,  whfc*V 
can  be  considered  as  founded  in  Imposition,  Fraud,  of 
even  Error.    The  Bill  was  reduced  by  this  Species  of 
Attention ;  observing,  that  a  trifling  Sum,  £l :  16*.  wa* 
twice  charged ;  a  Circumstance,  on  which  I  lay  no  Stre»  ; 
as  the  Person,  observing  that  Inaccuracy,  might  not  be 
a  Judge,  whether  that  Charge  should  ever  have  beet* 
made.    It  is  not  now  established,  that  mere  is  in  this  Bill 
any  Item,  that  can  be  represented  as  Fraud,  Imposition, 
or  material  Error ;  and  it  is  properly  stated  in  the  Answer, 
that  there  is  scarcely  an  Instance  of  a  Bill  in  which  some 
trifling  Reduction  may  not  be  made :  but  it  is  impossible  . 
to  hold  that  a  Ground  for  putting  it  upon  the  Footing  of 
improper  Charge. 


Is  mere  then  any  Evidence  of  undue  Pressure  on  the 
Situation  and  Feelings  of  the  Client  in  obtaining  this 
Security  P  I  cannot  go  the  Length  of  holding,  that  a  Bond, 
given  in  1810,  is  to  be  complained  of  in  1812  upon  the 
mere  Ground,  that  there  was  not  at  the  Time  an  End  of 
all  Business,  depending  between  the  Client  and  die  At- 
torney, or  of  a  particular  Suit,  in  which  they  were  en- 
gaged. It  may  be  very  fair  as  between  them  to  say,  that 
the  Situation  of  the  Attorney  was  such,  that  he  could  not 
go  on  j  and  therefore  presented  his  Bill ;  desiring  either 

Payment 
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yment  or  Security  in  Part.  This  Case  however  goes 
her.  The  Demand  was  due  to  two :  one  of  them 
ng  the  original  Attorney  of  the  Party ;  and  it  is  also 
:ed,  that  one  Instalment  was  paid*  Where  there  is  no 
lud,  Imposition,  or  Evidence  of  undue  Pressure  or 
luence,  and  the  Proceeding  at  Law  has  gone  to  Judg- 
pt  and  a  Writ  of  Error,  the  Question  is  reduce^  to 
i :  if  there  have  been  subsequent  Dealings,  in  respect 
which  it  can  be  made  probable,  that  there  has  beyen 
'  Receipt,  that  ought  to  be  taken  in  Discharge  of  this 
ad,  that  may  form  a  Ground  for  Inquiry :  but  under 
the  Circumstances  of  this  Case  not  without  Payment 
>  Court ;  and,  as  far  as  any  thing  has  been  read,  I  do 
think  the  Plaintiff  will  make  any  thing  of  that  Inquiry. 


1812. 

Cooes 

v. 
Setree. 


[lie  Order  was  made  for  dissolving  die  Injunction  (1). 


HOWDEN  v.  ROGERS. 


Lincoln's 

Inn  Hall. 

1815, 

Dec.  16. 

Writ  of  i\fe 


|^HE  Bill  was  filed  by  the  Assignees  under  a  Com- 
L     mission  of  Bankruptcy ;  praying  an  Account  against  e**at  Rsgno 
Defendants  Joj,ce  and  Rogers,  and  the  Writ  of  Ne  granted  against 
at  Regno  against  the  latter ;  which  was  granted,  marked  a  Pereon»  &**- 
the  Sum  of  £6000,  upon  Affidavit;  stating  that  Sum  f*11*  resident 
be  due  to  the  Baukrupts  upon  Balance  of  Recounts ;  ' 

only  for  a  temporary  Purpose ;  under  the  Circumstances,  that  a  Ba- 
lance was  sworn  to,  for  which  Bail  might  have  been  had;  that  the 
Plaintiffs  had  filed  a  Bill  in  Ireland,  where  the  Transactions  arose,  for 
an  Account  j  and  a  Proposal  of  Reference. 
The  Writ  discharged  on  giving  Security. 

(1)  PlendeHeath  \.\Fraur,  Post,  3  Vol.  p.  174. 
Voul.  K  and 
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V. 
RoGtiBS. 


and  Declarations  of  Rogers,  that  Jie  intended  to  go     to 
Ireland  immediately. 

A  Motion  was  made,  that  the  Writ  may  be  discharged  ; 
and  that  die  Defendant  may  be  discharged  out  of  the 
Custody  of  the  Sheriff;  upou  Affidavit;  stating,  that 
the  Defendant's  Residence  was  at  New  Ross  in  Ireland; 
and  he  had  no  other  Place  of  Residence  whatever;  that  he 
had  come  to  England  to  transact  some  necessary  Affairs, 
relating  to  his  Trade ;  and  particularly  to  adjust  the  Ac- 
count with  the  Plaintiffs ;  but  in  a  few  Days  after  his 
Arrival  he  was  advised  by  his  Partner,  that  the  Plaintiffs 
had  instituted  a  Suit  in  the  Court  of  Chancery  in  Ire- 
land  against  them  relating  to  the  Accounts;  to  which 
Suit  the  Defendant  had  directed  an  Appearance  to  b6 
entered ;  and  had  since  offered  a  Reference ;  which  was 
refused ;  that,  when  arrested,  he  was  about  to  return  to 
Ireland ;  where  his  Connections  and  Business  were ;  and 
otherwise  had  no  Intention  whatever  directly  or  indirectly 
to  leave  the  Kingdom. 

Sir  Arthur  Piggott,  in  support  of  the  Motion. 

The  Defendants  are  Merchants,  residing  in  Ireland ; 
carrying  on  general  Business  there ;  and  the  Transactions, 
from  which  the  present  Demand  arose,  took  place  in  th*t 
Country ;  where  a  Suit  is  now  depending  for  the  san*  < 
Purpose :  on  account  of  those  Transactions.  He  is  in  Hm^ 
Country  only  for  a  temporary  Purpose ;  proposes  a  R^ 
ference,  and  swears,  that  he  has  no  Intention  of  quittic^2 
Ireland;  which  may  be  prevented  by  the  Writ  of  2** 
exeat  Regno  issuing  from  the  Court  of  Chancery  in  Irm* 
land.  The  Application  of  this  Writ  to  such  a  Case  woul-  J 
be  an  Abuse  of  the  Jurisdiction ;  and  the  Inconvenience 
enormous  j  if  any  Irish  Merchant,  coming  here  for  a  ten£3 
porary  Purpose,  may  be  stopped ;  and,  at  a  Distance  frocr* 
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his  Means  and  Connections,  compelled  to  find  Bail  for 

Debts,  contracted  in  Ireland,  on  the  Faith  of  the  Justice, 

to  be  there  administered  by  the  same  Law  as  that  of  this 

Country.      The  ^Effect  is  equivalent  to  Imprisonment: 

Pearne  v.  Lisle  (a),  Robertson  v.  WiOcie  (6),  De  Car- 

ritre  v.  De  Calonne  (c). 


1812. 

HoWDEN 

V. 

Rogers 


Sir  Samuel  Romilly,  and  Mr.  Whitmarsh,  for  the 
Plaintiffs. 


With  respect  to  the  proposed  Reference,  since  tho 
Union  a  Decree  here  may  be  enforced  in  Ireland;  but  not 
as  Award.  This  Writ  is  perfectly  regular  in  the  present 
Iutance ;  and  is  Matter  of  Right ;  if  the  Party  applying 
for  it  makes  out.  an  equitable  Demand ;  and,  that  the 
Defendant  is  about  to  quit  this  Country.  The  Court  has 
bo  Discretion  to  refuse  it ;  and  the  Circumstance,  that 
Ac  Plaintiffs  have  had  Recourse  to  another  Tribunal,  in 
*  Suit,  to  which  the  Defendant  has  not  appeared,  forms 
no  Objection.  • 

The  Cases  in  Ambler  have  been  long  over- ruled;  if  they 
could  have  any  Application.  In  Atkinson  v.  Leonard  (d), 
and  Roddam  v.  Hetherington  (e)9  though  the  Writ  was 
discharged  under  the  peculiar  Circumstances,  yet  Security 
**s  required,  that  the  Party  would  abide  the  Decree. 
All  the  Cases  upon  this  Subject  are  collected  in  Mr. 
ftamets  Book  (/). 

This  is  a  Case  of  mutual  Dealings  between  two  Houses, 
the  one  carrying  on  Business  in  Ireland,  the  other  in  Eng- 

«  Writ  Ne  exeat  Regno,  with 
"  practical  Remarks  upon  it 
€€  as  an  equitable  Process," 
&c.  Collinsbn  v.  ,  18  Ves. 

353. 


(a)  Amb.  11. 
(*)  Amb.  177. 
(c)  4  Ves.  511. 
W)SBro.  C.  C.  213. 
(e)  5  Ves.  92. 
(/)«AbriefViewofthe 
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land.  The  natural  Jurisdiction  is  not  more  in  the  one 
Country  than  the  other ;  and  if  the  Defendants  complain 
of  having  the  Account  taken  here,  the  Plaintiffs  may  with 
equal  Reason  press  the  Inconvenience  to  them  of  taking 
it  in  Ireland.  This  Writ  is  usually  granted  upon  the  Affi- 
davit of  the  Party  interested ;  but  the  Bankrupt,  who  alone 
swears  positively  to  this  Balance,  has  no  Interest,  except 
that  remote  Interest  in  the  possible  Event  of  a  Surplus. 

The  Lord  Chancellor. 

.    I  am  extremely  well  aware,  that  this  great  prerogative 
Writ  is  issued  in  Cases,  in  which  it  may  lead  to  very  ei- 
tensive,  and  very  harsh,  Consequences :  ou  that  Account 
I  never  indorse  the  Writ  without  reading  the  Affidavit; 
and  in  this  particular  Case  I  did  not  indorse  the  Writ, 
which  was  brought  to  me  at  the  House  of  Lords,  until  - 
I  had  an  Opportunity  of  reading  the  Affidavit  very  care- 
fully.    I  saw,  that  this  was  the  Case  of  a  Person,  who 
had  been  here  some  Time ;  which  is  not  very  important; 
but  occasionally  here  :  his  general,  and  almost  constant. 
Residence  being  in  Ireland  (l).     Considering  what  bad 
been  frequently  done  in  this  Court,  I  had  the  Satisfaction 
to  find  my  own  Argument  in  Atkinson  v.  Leonard  (n) 
very  like  Sir  Arthur  Piggott's  this  Day.  In  that  Case  both 
Parties,  having  their  general  Resideuce  at  Antigua,  had 
come  over  to  this  Country  on  a  very  particular  Occasion. 
The  Two  Cases  in  Ambler  being  cited,  Lord  Thurk* 
says  of  the  first  of  them,  that  he  cannot  rely  upon  it;  ** 
according  to  his  Account  of  it  Lord  Hardwickc  required 
Security;  and,  stating  the  Circumstances  of  the  otb* 
Case,  said,  he  should  regret,  that  the  Grant  of  the  W*il 
depended   upon  such  Circumstances;   holding   bimse" 
bound  in  that  Case  to  gra  nt  the  Writ    It  occurred  after- 
wards to  me  to  establish,  that,  though  generally  this  W^ 
(a)  3  Bro.  C.  C.  218. 


(1)  Fryarv.  Vernon,  Set.  Ca.  Ch.  5. 
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was  granted  only  upon  an  equitable  Demand,  yet  in  one  1812. 

Case  it  issues,  where  the  Demand  is  both  equitable  and  Howdbn 

legal ;  and  in  this  particular  Case,  though  this  Court  would  v 

kite  Jurisdiction  upon  the  Account,  yet  upon  the  same  Rogers. 

Affidavit,  if  the  Assignees  had  taken  out  a  Writ,  the 

Court  of  Law  would  have  held  the  Defendant  to  Bail ;      A  ~      .    * 

9     A  Court  of 

though  be  was  here  only  for  a  Moment ;  a  Court  of  Law  j^     wm  hold 
in  an  Action  by  the  Assignee  of  a  Bankrupt  upon  a  Ba-  to  p^  upon  a 
lance  of  Accounts  requiring  an  Affidavit  only  to  his  Belief  Balance  sworn 
j    of  the  Balance ;  if  the  Bankrupt,  as  in  this  Instance,  to  positively  by 
t    iwcars  to  it  positively.  a  Bankrupt, 

and  to  Belief 
Not  relying  upon  that  however,  I  cannot  distinguish  by  his  As- 
t    this  Case  from  Atkinson  v.  Leonard,  and  several  subse-  signeea. 
[    foent  Cases,  from  the  West  Indies,  from  Scotland,  and,       Ne  exeat 
\    I  believe,  from  Ireland.  The  Question  therefore  is,whe-  *!•»  granted; 
tberl  have  any  Discretion  to  refuse  the  Writ:  a  Ques-  the  Defendant's 
ton,  upon  which  I  am  bound  by  these  Decisions ;  and  general  Rcsi* 
:    4e  utmost  I  can  do  for  the  Defendant's  Relief  is  to  dis-  dencc  MnZ  fa. 
charge  him  on  giving  Security  to  abide  the  Decree.  Upon 
that  the  Practice  is  so  settled,  that  I  have  no  Option.        ' 
With  regard  to  the  Bill,  filed  in  Ireland,  that  will  not 
within  the  Reasoning  of  any  of  the  Authorities  be  found 
lobe  a  Circumstance,  On  Which  the  Court  would  be  jus- 
tified in  withholding  the  Writ ;  unless  that  Act  amounted 
to  a  Pledge  of  the  Faith  of  the  Party,  that  he  would  take 
oo  other  Remedy  elsewhere.     That  Circumstance  should 
have  been  stated  in  the  Affidavit ;  for  this  Reason,  that 
the  Court  ought  to  be  very  careful  in  granting  this  Writ ; 
tnd  should  know  previously,  that  all  the  Circumstances. 
are  disclosed :  but  I  do  not  mean,  that,  if  that  Circum- 
stance had  been  stated,  I  should  not  have  granted  the 
Writ 

This  is  a  Case  of  less  Hardship  perhaps  than  any  other ; 

*»  the  Plaintiffs  might  have  had  Bail  at  Law  upon  the 

K  3  Balance 
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Balance  sworn  to ;  and  the  Defendant,  if  be  could  g 
Bail,  may  find  Security:  the  Case  of  Account  forming 
single  Exception,  in  which  this  Writ  is  applied:  thoo 
the  Balance  being  swOrn  to,  the  Demand  is  not  pui 
equitable ;  but  Bail  might  have  been  had  at  Law. 


Rolls. 

1812, 

Nov.  16.  26. 

Trustee  dying 
Nineteen 
Months  after 
the  Testatrix, 
without  having 
acted*  held  en* 
titled  to  a  Le- 
gacy/given as 
a  Token  of  Re- 
gard and  a  Re- 
compence  for 
his  Trouble:  no 
Refusal  or  Ne- 
glect to  act, 
where  neces- 
sary, appear- 
ing. 


BRYDGES  v.  WOTTON. 

THE  Master's  Report  in  this  Case  stated,  that 
Testatrix  by  her  Will  gave  to  Nicholas  fVesa 
and  John  Wescomb Emmerton,  her  Trustees,  Fifty  C 
neas  each,  as  a  small  Recompence  for  the  Trouble  t 
might  be  put  to  in  the  Execution  of  the  Trusts  of 
Will.  The  Master  disallowed  the  Legacy  to  Emmeri 
as  he  had  by  his  Answer  declined  to  act  in  the  Tr 
of  the  Will :  allowing  the  Legacy  to  Wescomb  on 
Ground,  that  Wescomb  survived  the  Testatrix  about  N 
teen  Months  ;  and  although  he  died  without  having  at 
in  the  Execution  of  the  Trusts  of  the  Will,  the  Ma 
did  not  find  that  he  was  ever  informed,  that  he  wi 
Trustee ;  or  called  upon  to  act;  and  he  had  therefor* 
Opportunity  of  consenting  or  declining  to  act  in  the  1 
cution  of  the  Will. 

An  Exception  was  taken  to  the  Report. 

Mr.  Leach,  and  Mr.  Treslove,  in  support  of  the 
ception. 


Where  a  Legacy  is  given  to  a  Trustee  or  Executoi 

pressly  as  a  Recompence  for  his  Trouble,  he  can 

become  entitled  to  the  Legacy  by  undertaking  the  T 

[  135  ]        in  respect  of  which  it  is  given.  This,  which  is  clear, 

general  Principle,  stands  also  upon  Authority:  B 

ber 
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berston  v.  Humbersion  (a>  Harrison  v,  JRowfy  (b).  In 
die  latter  Case  a  Person,  appointed  Executor,  haying 
interfered  as  to  the  Funeral,  died ;  not  having  taken  Pro- 
bate: it  was  held,  that,  though  he  had  not  proved  the 
Will,  he  had  adopted  the  Trusts :  the  Court  intimating, 
that,  if  he  had  died  without  shewing  any  Disposition  to 
take  upon  him  the  Trusts,  he  would  not  have  been  entitled 
to  his  Legacy.  The  Conclusion,  that  though  he  is  prevent- 
ed from  undertaking  the  Trust  even  by  the  Accident  of 
Death,  he  shall  have  a  Legacy,  given  to  him  only  in  con- 
sideration of  his  executing  that  Trust,  is  attended  with 
great  Difficulty.  Some  Inference  arises  fron*  the  common 
Name  of  these  Trustees ;  indicating  a  Family  Connection 
between  them :  a  Circumstance,  making  it  probable  that 
they  must  have  had  Notice  of  a  Fact,  in  which  they  had 
that  Interest  Claiming  under  an  Exception  to  the  general 
Rule1  he  must  support  his  Claim  by  Evidence  ;  Want  of 
Connection  with  the  Family ;  Residence  at  a  Distance;  &c. 
bat,  if  the  Title  was  defeated  by  Death,  or  any  other  Ac- 
cident, preventing  his  undertaking  the  Duty,  on  account 
of  which  the  Legacy  was  given,  it  is  without  Remedy. 

Mr.  Richards,  and  Mr.  Jones,  for  the  Report. 

Besides  the  Distinction,  that  there  is  a  determined 
Mode,  in  which  an  Executor  takes  upon  him  that  Office, 
a  Trustee  having  no  such  Means  of  indicating  his  Inten- 
tion to  act,  he  has  no  Right  to  interfere,  until  the  Exe- 
cutor assents.  The  Master  does  not  find,  that  this  Trus- 
tee had  any  Notice.  The  Debts  and  Legacies  might  not 
he  paid,  and  the  Residue  formed,  for  a  long  Time :  until 
all  those  Objects  of  the  Trust  were  fulfilled,  his  Legacy 
could  not  accrue.    Until  the  Residue  is  formed,  and  the 

(a)  1  P.  trill.  335.  have  done  it  with  an  Inten- 

ts 4  Ves.  212.  Reed  v.  De*  tion  really  to  act,  he  was  held 
fttyna,  2  Co*,  285.    Where    not  entitled  to  the  Legacy. 


1812. 


*fl  Executor  has  proved  the 
Wul,  but  did  not  appear  to 
K4 


Harford  v.  Browning,  1  Cox, 
302. 

Assent 


Brydgis 

v. 
Wotton: 
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Assent  of  the  Executor  given,  all  die  Interest  remains  in 
him.  There  is  no  Period,  at  which  it  can  be  represented, 
that  any  Trust  attached,  which  this  Trustee  was  not 
ready  to  execute.  Can  he  then  lose  his  Legacy  on  the 
Ground  of  Inactivity;  having  no  Motive  or  Means  of 
Action  ?  The  first  Trust  is  for  the  Executrix  for  Life ; 
vesting  in  her  the  whole  legal  and  equitable  Interest ; 
distinguishing  it  from  the  Case  of  Harrison  v.  Bowleg  s 
where  there  was  no  other  legal  Interest  than  that  of  the 
Executor. 


Mr.  Leach,  in  reply,  urged,  that  there  was  a  Trust  of 
the  real  Estate,  commencing  immediately  on  the  Death  of 
the  Testatrix ;  subject  to  the  Charges  to  pay  unto  or  per- 
mit and  empower  Mary  Brydges  to  receive  and  take  the 
Rents  and  Profits,  during  her  Life ;  and  the  Trustee  not 
having  acted  in  that  respect,  was  not  entitled  to  his  Le- 
gacy ;  to  which  it  was  answered,  that  the  Bill  was  con- 
fined to  the  personal  Property ;  and  there  was  no  Notice 
of  any  Thing,  relative  to  real  Estate. 


After  the  Argument  of  the  Exception  the  Master  of 
the  Bolls  observed,  that  the  Will  was  imperfectly  stated 
in  the  Master's  Report.  The  particular  Clause  was  ex- 
pressed in  the  following  Terms : 

"  And  I  give  and  bequeath  unto  the  said  Nicholas  Wes- 
t€  comb  and  John  Wescomb  Emmerton  my  Trustees  herein 
"  after  named  the  Sum  of  Fifty  Guineas  a^piece ;  of  which 
"  I  beg  their  Acceptance,  as  a  Token  of  my  Regard  for 
"  them,  and  a  small  Recompeuce  for  the  Trouble  they 
"  may  be  put  to  in  the  Execution  of  the  Trusts  of  this 
"  my  Will :  the  said  Legacies  of  Fifty  Guineas  a-piece 
"  given  to  the  said  Nicholas  Wescomb  and  John  Wescomb 
"  Emmerton  tp  be  over  and  above  the  Legacies  of  Ten 

"  Guineas 
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u  Guineas  hereinbefore  bequeathed  to  them  respectively 
"  and  to  be  paid  within  Twelve  Calendar  Months  after 
"my  Death." 


1812. 


Bbydges 

WOTTON. 


The  Master  of  the  Rolls. 

Upon  Inspection  of  the  Will,  so  far  as  regards  the  Le- 
gacies to  the  Trustees,  it  turns  out  to  be  very  different 
from  what  it  is  stated  to  be  in  the  Abridgment  of  the 
Mister's  Report ;  with  which  I  have  been  furnished.   Thi 
Legacies  are  given,  not  merely  in  Compensation  of  future 
Seriices,  but  also  in  Token  of  Regard ;  and  they  are  to 
be  paid  within  Twelve  Months  after  the  Testatrix's  Death. 
Before  the  End  of  Twelve  Months  they  had  no  Duty 
whatever  to  perform  with  regard  to  the  personal  Estate. 
They  could  not  meddle  with  the  Residue,  until  all  the 
Debts,  and  even  the  Legacies  given  by  the  first  Part  of 
4e  Will,  were  satisfied.     At  the  End  of  the  Twelve 
Months  they  had  a  Right  to  receive  their  own  Legacies, 
ft  is  not  necessary  to  determine,  what  would  be  the  Case, 
supposing  they  had  uithin  the  Twelve  Months  refused  to 
*ccept  the  Trust ;  or  neglected  to  act  in  it  in  any  Mat- 
to,  in  which  their  Interference  might  have  been  neces- 
**ty ;  as  here  is  no  such  Refusal,  or  Neglect.     It  is  true/ 
there  is  an  immediate  Devise  to  them  of  the  real  Estate, 
subject  to  the  Charges :  but  not  upon  any  Trust,  that 
^^uired  their  immediate  Interference.     The  first  Trust 
***s  to  pay  unto,  or  to  permit  and  empower  MaryBrydges 
*°  receive  and  take,  the  Rents  and  Profits  during  her 
**ife.     It  is  by  no  means  clear,  that  this  was  not  an  Use 
e^ecuted  in  her  (a).     But  in  all  Events  it  was  no  Duty 
°f  theirs  to  turn  their  Cestui  qui  Trust  out  of  Possession ; 
**ben  she  was  entitled  to  all  the  Rents  and  Profits  during 
**^rLife.    From  their  not  so  doing  it  is  impossible  to 


Nov.  26. 


Devise  in 
Trust,  subject 
to  the  Charges, 
to  permit  A.  to 
receive  and 
take  the  Renfs 
and  Profits  for 
Life:  whether 
not  a  Use  exe- 
cuted, Quart. 


(a)  Vide  2  Taun.  109. 


infer 
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WoTTON. 

When  a  Period 
of  Payment  is 
appointed,  the 
subsequent 
Failure,  or 
Breach  even,  of 
an  express  Con- 
dition, annexed 
to  a  Legacy, 
cannot  affect 
the  Right  to  re- 
ceive it. 


infer  an  Abdication  of  tho9e  active  Duties,  which  we 
imposed  upon  them  in  the  Event  of  her  Death.     I 

nothing  therefore  to  prevent  these  Legacies  from 
ing  payable  at  the  End  of  Twelve  Months,  according 
the  express  Direction  of  the  Will ;  and,  if  payable  tin 
they  could  not  by  any  thing  that  happened  afterwi 
cease  to  be  payable ;  for  when  a  Period  of  Payment 
appointed,  the  subsequent  Failure,  or  Breach  even, 
an  express   Condition,   annexed   to  a   Legacy,   can 
affect  the  Right  to  receive  it ;  as  in  the  Case  of  GZs» 
v.  Bridges  (a),  and  Osborne  v.  Brown  (6). 

Therefore,  the  Exception  must,  be  over-ruled. 


(a)  Finch.  26. 


(b)  5  Ves.  527. 


Lincoln's 

Inn  Hall. 

1812, 

Dec.  15. 

Defendant  to 
a  Bill  to  perpe- 
tuate Testi- 
mony entitled 
to  his  Costs  im- 
mediately after 
the  Commis- 
sion executed 
upon  the  Alle- 
gation, that  he 
did  not  exa- 
mine any  Wit- 
nesses. 


FOULDS  v.  MIDGLEY. 

THE  Bill  was  filed  to  perpetuate  Testimony.    Th^ 
Defendant  joined  in  the  Commission,  sued  out  by 
the  Plaintiff  to  examine  Witnesses ;  which  was  executed  ~ 
The  Defendant  then  obtained  an  Order  for  the  Taxation* 
and  Payment  of  his  Costs ;  alledghig,  that  he  had  not 
examined  any  Witnesses. 

«  A  Motion  was  made  on  the  Part  of  the  Plaintiff,  that 
this  Order  might  be  suspended  until  Publication  passed. 

Mr.  Hall,  for  the  Motion. 

This  Order  was  obtained  prematurely  on  a  Suggestion, 
that  may  not  prove  true.    It  is  impossible  in  this  State 

of 
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of  the  Proceedings  to  know,  whether  the  Defendant  has 
cross-examined  the  Witnesses,  or  has  examined  them  in 
Chief.    An  idea  has  gone  forth,  that  if  the  Defendant 
examines  the  Plaintiff's  Witnesses,  that  Examination  must 
necessarily  be  a  Cross-examination  :  but  it  depends  on  the 
Objects,  Effects,  and  Conduct,  of  the  Examination,  whe- 
ther it  be  cross,  or  in  chief:  a  Distinction  well  known  at  . 
Nisi  Prius.     At  the  Time  of  Lord  Hardwicke  it  was 
not  the  invariable  Practice  for  the  Defendant  to  have  his 
Costs  on  Bills  in  perpetuam  ret  Memoriam:  Lady  Co- 
drington  v.  England  (a),  and  Berney  v.  Eyre  (b).  Bound 
as  the  Commissioners  are  to  Secrecy,  the  Examination 
cannot  be   known  from   them :   and,  if  the  Witnesses 
^ere  to  divulge  it,  they  would  be  liable  to  Reprehen- 
sion. 


1812. 

FOULDS 
MlDOLKY. 


Mr.  Parker,  for  the  Defendant 

As  Publication  is  never  passed,  where  the  Object  of 
*he  Suit  is  merely  to  perpetuate  Testimony,  and  as  the 
defendants  have  neither  produced  nor  examined  any  Wit- 
nesses, the  Defendant  by  the  Practice  of  the  Court  is 
v  eutitled  to  have  his  Costs  immediately  taxed  and  paid 
him. 


The  Lord  Chancellor. 

"The  Examination  of  Witnesses  de  bene  esse  is  quite    Distinction 
^^tinct  from  perpetuating  Testimony.     It  strikes  me  in  between  Exa- 
*•***»  Case,  without  Prejudice  to  the  Practice,  that  if  One  mination  de 
"*^an  in  respect  of  Two  Estates  of  his  claims  a  Right  of  bene  esse  and 
^V  ay  over  the  Estate  of  another,  which  Claim  is  admitted  perpetuating 
**^   to  One  Estate,  but  disputed  as  to  the  other,  if  the  Testimony. 
^^laimant  will  not  do  some  Act,  to  enable  the  other  to 
***y  that  Question,  it  is  a  strong  Thing  to  give  any  Costs 


(a)  2  Atk.  167. 


(b)  3  Aik.  387. 


to 
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1812. 

FOULD9 

V. 
MlDGLET. 


to  the  Party,  admitting,  that  he  threatens  only ;  but  will 
not  act.     The  Practice,  however,  I  believe,  is  so. 

If  this  Bill  had  stated,  not  merely  a  Threat,  but  an 
Act,  giving  a  Cause  of  Action  for  Trespass,  it  would 
not  have  been  a  Bill  to  perpetuate  Testimony.  The 
Difficulty  I  have  is,  that,  if  I  suspend  the  Order  until 
Publication,  that  may  suspend  it  for  ever;  depending, 
not  merely  upon*  the  Consent  of  the  Plaintiff  and  De- 
fendant, but  upon  the  general  Rule  and  Policy  of  the 
Court,  not  to  permit  the  Publication  of  Evidence,  taken 
in  this  Way,  when  there  may  be  hereafter  an  Examination 
of  these  Witnesses  in  chief.  Then,  how  can  I  know, 
whether  there  has  been  what  you  call  Examination  in 
Chief  or  Cross-examination ;  which  it  may  not  be  easy  to 
distinguish. 


Lincoln's 

Inn  Hall. 

1819, 

Dec.  23. 

Sentence  of  the 
Ecclesiastical 
Court  unneces- 
sary, the  Mar- 
riage being 
void }  as  in  the 
Case  of  Lu- 
nacy. 


The  Motion  was  refused  with  Costs ;  the  Lord  Chan- 
cellor, in  Answer  \o  the  Objection,  that  it  may  turn  out, 
that  the  Defendant  is  not  entitled  to  the  Costs,  observing, 
that  the  Practice  was  settled  (1). 


TURING,  Ex  parte. 

IN  January  1804,  a  Commission  of  Lunacy  issued 
against  John  Turing,  under  which  he  was  found 
Lunatic,  and  a  Committee  of  his  Person  was  appointed ; 
but  no  farther  Proceedings  were  had  under  the  Commis- 
sion until  within  a  few  Months  since:  when  in  conse- 
quence of  the  Death  of  the  Committee  a  new  Committee 
both  of  the  Person  and  Estate  was  appointed. 


(1)  Earl  Abergavenny  v. 
Powell,  1  Meriv.  434.  The 
proper  Time  to  move  for  the 
Costs  of  the  Discovery  is 


after  the  Commission  return- 
ed. Anon.  8  Ves.  fjp,  and  Ban- 
bury v. ,  9  Ves.  103. 

\ 
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Turing, 
Em  parte. 


On  the  22d  of  May  last  the  Lunatic,  being  then  at  1812. 

Ism  arge,  was  by  virtue  of  a  Licence,  procured  for  that  Pur- 
|X=»se  by  his  Servant,  married  to  a  Mantua-maker,  in 
'  Siose  House  he  then  resided. 

A  Doubt  having  arisen  upon  the  Act  of  the  1 5th  of 
eo.  2.  c.  30,  a  Petition  was  presented  by  the  Com- 
Lttee  principally  for  die  Purpose  of  taking  the  Opinion 
o^~  the  Court,  whether  any  Steps  should  be  adopted  in  the 
EI<:clesiastical  Court  to  have  the  Marriage  declared  void. 

Sir  Samuel  Romtlly,  and  Mr.  Cooke,  in  support  of 
tlr*«  Petition. 

Mr.  Bell,  for  the  next  of  Kin  of  Lunatic. 

Sir  Arthur  Piggott,  and  Mr.  Wear,  for  the  Wife,  sub- 
mitted, that  under  the  Act  the  Marriage  is  ipso  facto  void ; 
and  that,  therefore,  Proceedings  in  the  Ecclesiastical 
Court  were  unnecessary. 

The  Lord  Chancellor. 
It  occurs  to  me,  that  under  the  Royal  Marriage  Act  (a), 
declaring  certain  Marriages  void,  it  has  been  thought 
necessary  to  have  a  Sentence  of  the  Ecclesiastical  Court : 
but  I  do  not  know  on  what  Ground  that  Opinion  pro- 
ceeded. Refer  it,  therefore,  to  the  Master  to  see,  what 
Proceedings  ought  to  be  taken  (1). 

(a)  12  Geo.  3.  c.  II. 

(I )  Afterwards,  the  Mas-  mittee  to  confirm  this  Report, 

t^r,  by  his  Report,  stated  his  Mr.  Bell,    for  the  next    of 

opinion  to  be,  "  that  the  Kin,  submitted,  whether  there 

r*  Marriage  was  void  by  the  ought  to  be  any  Application 

**    Operation  of  the   Statute  to   the   Ecclesiastical  Court. 

c*    alone ;   and  that  no  Pro-  Lord  C.  Eldon  confirmed  the 

r*  ceedings  were  necessary  to  Report,  thinking  such  an  Ap- 

r*   be  had  in  the  Ecclesiastical  plication  unnecessary  j  as  the 

ee   Court  to  have  the  same  de-  Marriage  was  declared  void 

*"  dared  to  be  so."  OnaPe-  by  the   Act  of   Parliament. 

Ution,  presented  by  the  Com-    9th  Noo.  1813. 

P  SCOTT 
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Rolls. 

1812, 

Nov.  23,  24. 

Dec.  11. 

Account  of  vi- 
carial Tithes 
decreed  against 
a  Modus  of  1*. 
per  Acre  for 
each  Acre  of 
Marsh  Land  for 
Tithe  of  Hay 
and  all  other 
vicarial  and 
small  Tithes: 
the  Vicarage 
appearing  to 
have  been  esta- 
blished by  En- 
dowment in 
1367,  within 
legal  Memory. 


SdOTT  v.  SMITH. 

THE  Bill,  filejj  by  the  Plaintiff,  as  Vicar  of 
Monkton  with  the  Chapels  of  Birchington  and 
Wode  annexed,  against  the  Defendants,  as  Occupiers  of 
certain  Marsh  Lands,  alfedged,  that  the  Vicarage  was 
founded  in  the  Year  1367;  and  was  then  endowed  with 
divers  Kind  of  Tithes,  comprising  all  Kinds  of  Tithes 
within  the  Parish  and  Chapelries,  except  those  of  Corn 
and  Grain;  and  prayed  an  Account  of  the  Tithes  of 
such  Marsh  Lands. 

The  Answer,  admitting  the  Endowment  in  1367,  set 
up  a  Modus,  viz.  that,  "  from  Time  whereof  the  Memory 
"  of  Man  is  not  to  the  contrary  there  hath  been  paid 
u  and  payable  to  the  Vicar  of  the  said  Parish  a  certain 
"  ancient  Modus  or  customary  Payment  of  One  Shilling 
"  per  Acre  for  each  and  every  Acre  of  Marsh  Land 
"  within  the  said  Parish  for  and  in  lieu  of  the  Tithes  of 
"  Hay,  and  of  all  and  every  other  vicarial  and  small 
"  Tithes  arising  or  renewing  upon  or  in  respect  of 
"  each  and  every  such  Acre ;  and  which  Sum  hath 
"  usually  been  paid  at  Michaelmas  Old  Style  in  each 
«  Year/* 

The  Plaintiff  produced  in  Evidence  the  Endowment 
of  1367,  as  deposited  at  Lambeth^  commencing  thus : 
"  University  <$■£.  ut  supra  de  verbo  ad  verbum  usque  t?i- 
€t  curiam  perpetuam  in  Ecclesid  supradicta  de  Eastria 
"  loco  cujus  scribitur  de  Monketon  pnejatis  religiosis  vi- 
cc  ris  ut  permittitur  restituta  ordmamus,facimus>  et  cre- 
u  amus  per  presentes  portionemque  Vicarii  et  Vicarut 
"  Ecclesice  supradictce  de  Monketon  ordinamus,  facimtis, 

et 
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"  et  limitamus  subscripto  modo  consistere  debere  in  perpe* 
"tuum?    (viz.) 

The  Instrument  then  proceeded  to  endow  the  Vicar 
with  the  Tithes  of  Wool,  Lamb,  Sic.  Hay,  Herbage,  or 
Agistment,   &c.  and  of  £12  and   20d.   declaring  the 
whole  to  be  per  mquisitionem  super  val ore  annuo  legitime 
captam  of  the  Value  of  £23,  communibus  annis.    The 
Endowment  then  proceeds  to  prescribe  the  Duties  of  the 
Vicar,  and  concludes  thus :  quas  restitutionem  et  reduc- 
tionem  Ficaria,  ordinationem  ipsiusque  Vicarii,  Sfc.  de 
communi  assensu  et  consensu   Capituli  nostri  pronun- 
ciation, AfC. 
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1812. 
Scott 

Smith. 


The  Plaintiff  also  produced  an  official  Extract  from 
the  Parliamentary  Survey  of  Livings,  taken  in  1649; 
estimating  die  Living  at  J?S4  ills :  lOd.  communibus 
anms,  and  likewise  a  Transcript  of  the  general  Eccle- 
siastical Survey,  deposited  in  the  Office  of  the  First 
Fruits  in  the  Exchequer,  made  in  pursuance  of  the  Act  of 
the  26th  Hen.  8.  By  another  Document  produced  from 
the  Auditor  of  the  Dean  and  Chapter  of  Canterbury's 
Office  of  the  Date  of  August,  1367,  entitled  a  Composi- 
tion, it  is  stated,  that  no  Vicarage  had  hitherto  been 
created  or  endowed  of  MonJcton;  and  therefore  a  per- 
petual Vicarage  was  thereby  created. 


Sir  Samuel  RomiUy,  Mr.  Hoi  list,  and  Mr.  Bernal, 
for  the  Plaintiff. 


A  Vicar  can  be  entitled  to  Tithes  only  by  Prescription, 
or  Endowment.  The  Plaintiff's  Title  is  founded  on  an 
Endowment,  made  in  the  Year  1367.  By  reference  to 
that  Period^  which,  is  considerably  within  the  Time  of 
legal  Memory,  no  such  Modus  could  exist;  no  such 
Thing  being  then  known  as  Vicarial  Tithe.    Another 

Objection 
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1812.  Objection  to  this  pretended  Modus,  proving,  that  it  mus- 

gCOT  have  originated  within  legal  Memory,  arises  from 

v<  Fact,  that  the  Marsh  Lands  in  this  Parish  are  Six 

Smith.  dred  and  Eighty  Acres ;  which  at  One  Shilling  the  Acar-^ 
would  amount  to  «£84 :  but  in  the  Reign  of  Henry  tka^e 
8th,  the  Value  of  all  the  Tithes  was  .£24;  and  the  Par- 
liamentary Survey  states  them  at  ^34.  The  Defendaa'&s' 
Witnesses  speak  of  this  Payment  as  an  ancient  Composi- 
tion, not  a  Modus*  If  a  Jury  were  to  decide  in  Favor  of 
the  Modus,  it  would  be  a  Verdict  against  Evidence,  and 
must  again  be  tried;  as  in  O'Connor  v.  Cooke  (a):  but 
the  parol  Evidence  does  not  amount  to  a  Modus ;  and,  as 
laid,  it  is  bad  at  Law ;  so  that  the  Court  will  act  consis- 
tently with  the  Decisions  in  refusing  an  Issue.  The  Au- 
thority of  the  Parliamentary  Survey  has  been  acknow- 
ledged. Previously  to  1367,  when  this  Vifcarage  was 
created,  no  Vicarage  existed.  According  to  Coggom  ▼♦ 
Lord  Lonsdale  (b),  it  ought  to  be  shewn,  to  whom  a  Mo- 
dus is  paid. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  WethereU,  for  U* 
Defendants. 

It  is  not  necessary  to   describe   the  Payment  aa  * 
Modus  (c),  if  it  has  been  customarily  paid,  and  is  not  raok- 
It  is  objected,  that,  as  there  was  no  Vicar,  prior  to  tJ*c 
Year  1867,  there  could  be  no  Vicarial  Tithes :  but  tl** 
Term  "  VicariaP  has  a  definite,  well-understood,  Meaa4*- 
ing ;  and  admitting  it  to  be,  as  standing  alone,  ina»c-" 
curate    and   uncertain,    it  is  here   coupled   with  otat*^* 
Words  of  Description,  rendering  its  Signification  cKa9^r 
and  definite.     The  Expression,   used  in   this   Endcaw 
ment  is  "  restored.''9    It  is  not  therefore  to  be  assum< 
that  there   was   no  Vicar  before  that  Time.      Th^^*e 

(a)  8  Ves.  535.  (<?)  Se6  Richards  v. . 

(b)  Gtvill.  1404.  GwiU.  80S. 


V. 

Smith. 
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no  Proof,  that  the  Vicarage  did  not  before  exist ;  the  1812. 

Feet  of  this  Endowment  is  to  restore  that,  which  had  ~^ 

eviously  existed ;  the  Vicarage  not  being  founded  by  it  ocott 

ae  introductory  Words  of  the  Endowment  perhaps  give 

Die  Colour  to  that  Assumption;   but  there   are   fre- 

ently  several  Endowments;  and  this  was  a  very  late 

te.  The  Objection  to  a  Modus  from  the  general  Amount 

is  always  been  considered  fallacious.    However  specific 

u  Endowment  is,  it  means,  that  the  Vicar  should  have 

e  Tithes,  or  any  Modus  existing  in  lieu  of  them.     If  the 

efence  is  good  in  Substance,  it  ought  not  to  fail  through 

Defect  of  technical  Accuracy.     In  these  Cases,  indeed, 

e  Court  usually  gives  the  Liberty  of  amending;  or 

ads  it  to  an  Issue  :  much  less  Nicety  being  requisite  in 

tting  a  Modus  in  an  Answer  than  in  a  Bill.  '  All  the 

wes   shew,  that  the  Court  does  not  tie  a  Defendant 

wn  to  such  Strictness;    Gills  v.  Horrex  (a),  Baker 

lthitt(b),  and  MaUock  v.  Browse  (c).     The  Cases  are 

Jl  brought  together  in  Sir  Samuel  T6Uer\  Book  on 

ithes  (d) ;  and  all  the  Authorities  shew,  that  the  Court 

s  helped  a  Modus  where  there  has  been  greater  Uncer_ 

nty  than  in  this  Instance ;  and  has  rejected  Surplus* 

e(f). 

Little  is  to  be  inferred  against  the  Modus  from  the  in* 
curate  Manner,  in  which  the  Defendant's  Witnesses 
eak  of  it ;  stating  positively  the  Fact  of  Payment  of  One 
liliiug  an  Acre  for  Marsh  Lands.  The  Vicar's  Books 
eak  invariably  of  the  Composition  from  1557.    This 

(«)  Gwill.  861.  fers,  to  Atkyns  v.  Lord  WU- 

(b)  Qvoill.  1243.  Anst.  loughby  de  Broke,  GvoilL 
1.  1412.     Anst.   397.     Vyse  v. 

(c)  GmU.  905.    Amb.  423.  Duntze,  GvoilL  1124.    Mark- 
et)   In    addition    to    the  ham  7*  Huxley,  GvoUl.  1499. 
lea  mentioned  in  the  Ar-  (e)  Ellis  v.   Saul,   Gxtiill. 
fcent  Sir  Samuel  Toller  re-  1326.  1335,  1  Anst.  332. 
Vol.  I.  L                       Evidence 
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18i$.  Evidence  of  Uniformity  of  Payment  amounts  to  a  Modus 

Scott         decimandi:   but  it  is  said,  that  the  Parliamentary  and 

v.  Ecclesiastical  Surveys  are  inconsistent  with  the  Modus? 

Smith.         as  according  to  them  the  Vicar  had  more  than,  or  as 

much  as,  the  estimated  Value  of  the  Living.     The^full 

Value  however  might  not  have  been  stated  in  the  Surveys  . 

or  possibly  some  of  the  Lands  in  the  Parish  may  have 

since  been  gained  from  the  Sea ;  increasing  the  Tithes. 

The  Plaintiff  has  offered  no  Evidence  of  Variation  in 
the  Payment  of  this  Modus;  or  that  Tithes  have  ever 
been  paid  in  Kind ;  and  the  Surveys  are  so  far  from  be- 
ing entitled  to  implicit  Credit,  that  Commissions  have  at 
different  Times  issued  to  ascertain ;  what  Tithes  have 
been  fraudulently  left  out  of  them. 

Sir  Samuel  Homily,  in  Reply. 

.  This  Endowment  recites,  that  no  Vicarage  had  ever 
hitherto  been  created ;  and  that  it  was  then  first  created. 
The  Objection  is,  not  Uncertainty  as  to  the  Tithes  covered, 
but  that  being  for  Vicarial  Tithes,  it  is  a  Modus  for_Tithea, 
not  then  in  Existence :  which  could  not  have  existed  in 
this  Parish  before  1367.  VicariaJ  and  small  Tithes  are 
not  here  synonimous ;  Hay  being  expressly  mentioned. 

Admitting,  that  the  same  Strictness  is  not  required  is 
stating  a  Modus  by  Answer  as  in  a  Bill,  it  ought  to  be  the 
same  in  Substance.  In  the  Cases,  mentioued  from  TolUr, 
it  appeared,  that,  though  the  Parties  had  made  Mistakes, 
they  had  proved  in  each  Instance  a  good  Modus.  This 
seems  to  be  a  Composition  by  the  Vicar  at  the  Time  of  the 
Endowment,  long  since  the  Time  of  legal  Memory ;  and 
therefore  cannot  be  a  Modus.  No  Case  is  made  for  an 
Issue*  The  parol  Evidence  proves  nothing  more  than 
Payment  of  Oue  Shilling  an  Acre  as  an  ancient  Com* 

position : 
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position:  not  One  Witness  speaking  of  it  as  a  Modus:  1812.     . 

nor  is  that  Word  to  be  found  in  any  Part  of  the  written  Scott 

Evidence;  not  even  in  the  Books  of  the  former  Vicars.  Vt 

All  the  Receipts  refer  to  one  Farm ;  but  not  one  of  Smith. 
tbetu  speaks  of  a  Modus :  most  of  them  being  for  Tithes ; 
a  few  for  Composition.  The  Supposition,  that  Lands 
were  recovered  from  the  Sea,  is  mere  Conjecture ;  and  it 
is  extraordinary,  if  so  great  a  Quantity  has  been  recovered 
since  1649;  when  the  Parliamentary  Survey  was  made, 
that  it  qhould  merely  remain  in  conjecture ;  no  Evidence 
existing  of  it.  The  Surveys  are  of  high  Authority,  and 
of  great  Accuracy. 


The  Master  of  the  Rolls. 

If  this  Case  had  stood  merely  upon  the  parol  Testi-  Dec.  1 1. 
mony  on  the  one  Side,  and  the  Inference  to  be  drawn 
from  the  Ecclesiastical  and  Parliamentary  Surveys,  on  the 
other,  I  should  have  been  disposed  to  send  it  to  an  Issue ; 
instead  of  taking  upon  myself  in  the  first  Instance  to 
decide  upoA  the  Effect  of  this  conflicting  Evidence.  The 
Depositions  seem  sufficiently  to  shew  the  Existence  of  a 
customary  Payment  for  Marsh  Lands,  as  far  as  living 
Memory,  or  the  Tradition  of  the  Parish,  can  reach ;  and 
there  is  no  Trace  whatever  of  the  actual  Payment  of 
Tithes  in  Kind  for  those  Lands.  The  Surveys  on  the 
other  Hand,  do  go  a  great  Way  to  shew,  that  at  the  Pe- 
riod, when  they  were  made,  the  present  Rate  of  Modus 
could  hardly  have  been  payable  :  yet  it  is  possible,  that 
the  then  Value  of  the  Vicarage  might  have  been  under- 
rated: or  that  the  Quantity  of  Marsh  Land  might  have 
been  less  than  it  is  now ;  or  both.  I  should  therefore 
hesitate  to  eome  to  an  absolute  Conclusion  against  the 
Antiquity  of  the  Modus  from  a  mere  Comparison  between 
die  former  reported  Value  of  the  Vicarage,  and  the 
Amount  of  the  Payments  at  die  present  Day. 

L  2  A  more 
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1812. 

Scott 

v. 
Smith. 


A  more  serious  Difficulty  however  arises  from  the  Pro- 
duction of  the  Instrument ;  by  which,  it  is  clear,  this  Vi- 
carage was  at  first  established,  as  well  as  endowed.     It 
shews,  there  was  no  Vicarage  in  this  Parish  before  the     j 
Year  1367;  which  is  long  after  the  Time  of  legal  Me- 
mory.   Now  the  customary  Payment  of  One  Shilling  for 
every  Acre  of  Marsh  Land  is  stated  to  have  been  imme- 
morially  made  to  the  Vicar  in  lieu  of  Tithe  of  Hay  (one 
of  the  Tithes,  with  which  the  Vicarage  was  endowed)^ 
and  of  all  and  every  other  vicarial  and  small  Tithes.  Tbess 
Objection  is,  that,  as  before  the  year  1367  there  was  no^ 
Vicar,  and  consequently  no  vicarial  Tithes  in  this  Parish^ 
the  Payment  stated  cannot  have  been  immemorially  made-~" 
It  is  not,  that  upon  the  Face  of  the  Modus,  as  laid,  there^ 
is  any  Defect  whatever  :  but  the  immemorial  Existenc 
of  it  is  disproved. 


This  therefore  has  nothing  to  do  with  the  Cases,  in  - 
which  the  Modus  has  been  obscurely,  or  imperfectly,  laid ; 
but  the  Court  has  from  the  Answer,  or  sometimes  from 
the  Evidence,  been  able  to  collect,  what  was  the  Custom, 
intended  to  be  alledged.  Here  is  no  Imperfection  or 
Obscurity  in  the  Answer.  If  the  Allegation  were  true  in 
point  of  Fact,  it  is  not  contended,  that  the  Modus  would 
be  bad  in  point  of  Law :  but  the  Plaintiff  shews,  that  the 
alledged  Payment  cannot  have  existed  beyond  the  Time 
of  Memory.  Is  it  to  be  said,  that,  whenever  the  Evidence 
disproves  the  Modus,  as  laid,  the  Court  is  to  set  about 
framing  such  a  Modus  as  the  Evidence  would  not  dis- 
prove i  It  is  true,  there  might  be  a  Modus,  which  the 
Establishment,  or  Endowment,  of  the  Vicarage  within  the 
Time  of  Memory  would  not  at  all  affect ;  for,  if  a  Modus, 
could  be  presumed  as  against  the  Rector,  before  the  Vi- 
carage was  created,  the  subsequent  Endowment  would 
not  affect  the  existing  Right;  and,  although  it  should  spe- 
cify the  Tithes,  yet  it  would  operate  only  upon  the  Modus 

substituted 
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substituted  in  the  Place  of  those  Tithes:  but,  to  intro-  1812. 

duce  such  a  Modus  into  this  Case,  the  Court  must  wholly  Scott 

recast  that,  which  is  laid ;  and  take  from  it  every  Part  of  v% 

the  specific  Description  the  Defendants  themselves  have  Smith. 
chosen  to  give  to  it.    That,  I  think,  cannot  be  done ;  and 
therefore  the  Plaintiff  must  have  a  Decree,  with  Costs. 

Lincoln's 

•         '  Inn  Hall. 

IQIO 

LIVESEY  v.  WILSON  (1).  Dec  U 

THE  Defendant  in  his  Answer  to  a  Bill  for  spe-    Liberty  by 
cific  Performance  having  stated,  that  he  took  Pos-  supplemental 
session  of  the  purchased  Property  subsequently  to  the  Answer  to  cor- 
Period,  when  the  Contract  was  entered  into,  moved,  that  rect  a  f act» 
be  may  be  at  Liberty  to  file  a  supplemental  Answer ;     ^  8     1D£' 

upon  Affidavit,  statins  that  he  took  Possession  under  the 
A-t       r     rx        /.I  .        ,t^  i    •  .    •       was  taken  un- 

Articles  of  a  Part  of  the  purchased  Premises  only  \  being    ,      , 

in  the  actual  Possession  of  the  House,  other  Part  of  the  t     .     -  p    .    * 
purchased  Premises,  at  the  Date  of  the  Contract,  as  Te-  ^  pf^^ 
nant;  and  having  been  so  from  the  5th  of  October ,  1808,  on\y  not  of  the 
about  Three  Months  before  the  Date  of  the  Contract ;  whole,as  stated 
that  the  Inaccuracy  arose  from  his  not  before  stating  the  in  the  Answer, 
Fact  to  his  Solicitor ;  not  conceiving  it  at  all  material  to  the  Defendant 
be  introduced  into   his  Answer;   and  that  it  was   not  being  previ- 
omitted  by  Design  or  Intention  in  any  Respect ;  but  ously  in  Pos- 
srose  purely  through  Ignorance.  session  as  Te- 

nant of  the 
Mr.  Wing  field,  for  the  Motion.  other  Part,  and 

swearing,  that 
The  Lord  Chancellor.  the  Mis-state- 

The  Fact,  now  desired  to  be  introduced,  may  amount  ment  was 
to  the  most  material  Fact  in  the  Cause.     The  whole  Case  merely  from 

not  conceiving 
(I) Stranger.  Collins,  Post,    lb.  256.     White  v.  Godbold,  ifc  material,  re- 
2VoLiGS.  Edwards  y.M'Leay,     1  Madd.  269.  fused,  without 

an  Affidavit,  that  he  meant  by  the  original  Answer  to  swear  to  the 
Fact,  as  it  really  was. 

L3  may 
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ImUucei  of  per- 
mitting and  re- 
fusing Amend- 
ment by  Supple- 
mental Answer. 


may  turn  upon  it.  The  Defendant  having  by  his  An 
admitted,  that  he  took  Possession  of  the  whole  Pro] 
under  the  Contract,  why  am  I  to  permit  him  to  state 
he  took  Possession  of  Part  of  the  Property  only  ? 
not  the  Mistake  of  a  Fact ;  and  the  Consent  of  the  < 
Party  is  immaterial.  I  am  unwilling  to  make  such  a 
cedent ;  and  consider  this  Motion  as  of  such  Import; 
that  I  will  not  grant  it ;  unless  the  Defendant  will  tel 
on  his  Oath,  that,  when  he  swore  to  his  original  Ana 
he  meant  to  swear  in  the  Sense,  which  he  now  desir< 
be  at  Liberty  to  swear  to:  if  he  did  not,  I  will  not  s 
him  to  avail  himself  of  the  Fact,  as  he  now  reprei 
it  (a). 


(a)  With  respect  to  An- 
swers the  Court  has  indulg- 
ed Defendants  by  permitting 
them  to  amend  in  Cases  of 
Mistake :  1st,  in  small  and 
immaterial  Matters,  Berney 
,  v.  Chambers,  Bunb.  248.  Sed 

vide  Montague  v. , 

Grill.  674,  Note;  and  Wil- 
li*, v.  Fouler,  Gwill.  1242: 
2dly,  where  a  Mistake  had 
crept  into  the  Ingrossment, 
Gainsborough  v.  Giffbrd,  2  P. 
Wms.  426  :  3dly,  where  new 
Matter  has  been  discovered 
since  the  original  Answer  put 
in,  Patterson  v.  Slaughter, 
Amb.  292.  Wells  v.  Wood,  10 
Ves.  401 :  4th,  in  case  of 
Surprise,  Chute  v.  Dacre,  1 
Eq.  Ca.  Ab.  29..  Foster  v. 
Foster,  2  Bro.  C.  C.  619. 
Pearce  v.  Grovet  3  Atk. 
522.  Amb.  65.  S.  C. :  5thly, 


in  Mistakes  of  Names,  ( 
Jiths  v.  Wood,  11  Ves 
But  where  the  Defer 
mistook,  1st,  the  Law,  P 
v.  Grove,  3  Atk.  522.  . 
65.  S.C. :  2dly,  where 
Defendant  had  uninten 
ally  perjured  himself,  an 
Indictment  was  suspe 
over  him;  and  3dly,  * 
from  the  Circumstance, 
at  the  Time  of  the  An 
put  in  the  Defendant  ha 
set  forth  his  Defence 
an  Inability  to  state  it 
Precision,  2  Anst.  363, 
Court  has  refused  him 
Indulgence  of  amending, 
to  the  Mode  of  amending 
Practice  formerly  was,  t 
low  the  Answer  to  be  t 
off  the  File,  and  a  new 
swer  to  be  put  on  it  Bu 
present    Practice    is    ui 
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Lincoln's 
Inn  Hall. 
WHITE  v.  FUSSELL.  1812, 

Dec.  21. 

ON  the  6th  of  July,  1812,  an  order  was  obtained    Commission 
by  the  Defendants  for  a  Commission  to  examine  to  examine  to 
W  itnesses  as  to  the  Credit  of  a  Witness,  examined  in  the  Credit  should 
Cause  on  the  Part  of  the  Plaintiff,  and  as  to  such  parti-  be  executed 
ctilar  Facts  as  were  not  material  to  what  was  in  Issue ;  before  Decree. 
the  Consideration  of  the  Costs  being  reserved  until  after    Costsgivenon 
the  Hearing ;  which  this  Order  was  not  to  delay  (a).  On  that  Ground, 
die  15th  of  die  same  Month  the  Cause  came  on  to  be 
beard  at  the  Rolls ;  when,  the  Defendants  not  admitting 
the  Plaintiff's  Title,  as  First  Cousin  of  a  certain  Person, 
the  Merits  were  not  gone  into :  but  a  Reference  was  di- 
rected to  the  Master  to  ascertain  the  Cousins  living,  with 
the  usual  Directions. 

The  Defendants  having  examined  as  to  the  Credit  of  the 
Plaintiff's  Witness  subsequent  to  that  Hearing,  the  Plain- 
tiff moved,  that  the  Defendants  might  pay  him  the  Costs 
of  the  Application,  reserved  by  the  Order  of  the  6th  July, 
the  Costs  incurred  by  him  in  the  Execution  of  the  Com- 
mission ;  and  the  Costs  of  the  present  Application. 

Mr.  Hall,  in  support  of  the  Motion.* 

stood  to  be  to  permit  a  sup-  v.  Merion  College,  8  Ves.  79. 

ptemental  Answer  to  be  filed,  Bolder  v.  Bank  of  England, 

leaving  the  Parties  the  Effect  10  Ves.  284.  Wells  v.  Wood, 

of  what  was  originally  sworn,  10  Ves.  401  (1). 

with  the  Explanation  of  the  (a)  See  Purcell  v.  M'Na- 

sabsequent  Answer.  Jennings  mar  a,  8  Ves.  324. 


(1 )  In  addition  to  the  Cases  Barnardiston,  51.2  Freeman, 
«ted  in  this  Note,  and  in  the  173.  1  Ch.  Ca.  29.  1  Bro.  C. 
Note  to  Edwards  v.  M'Leay,  C.  41 8.  1  JBa//and  Beat.  294. 
tbi  Reader  may  be  referred  2  Aik.  294. 2  Ansi.  448.  Toth. 
to  Bunbury,  186,  295,  323.     9,  12,  13. 

L  4  The 


152 

1*19. 
Whitb 

FuSSKLL. 


[153] 


CASES  IN  CHANCERY. 

The  Plaintiff  is  entitled  to  these  Costs  on  Two  Grounds : 
first,  the  Commission  has  totally  miscarried  in  its  Attempt 
to  affect  the  Character  of  the  Plaintiff's  Witness:  secondly, 
it  has  been  improperly  executed.  The  Costs  having  been- 
reserved  until  the  Hearing  of  the  Cause,  the  Commission 
ought  to  have  been  executed  before  the  Hearing ;  and  by 
the  Delay  in  executing  it  the  Plaintiff  is  precluded  from 
obtaining  his  Costs,  unless  by  a  summary  Application. 
The  Execution  of  the  Commission  after  the  Hearing  could 
have  no  other  Object  but  that  of  injuring  the  Character  of 
the  Witness ;  and  was  therefore  highly  improper;  and  an 
Abuse  of  the  Order.  Another  Objection  i,that  this 
Examination  went  to  Points  in  Issue,  and  already  exa- 
mined to  in  chief;  although  it  was  expressly  confined  to 
such  particular  Facts  as  were  not  material  to  what  was  in 
Issue.  No  Example  can  be  produced  of  examining  to 
Credit  after  a  Decree ;  and  Russell  v.  Atkinson  (a)  shews, 
that  the  Commission  ought  to  be  executed  in  Time  to 
have  the  Benefit  of  it  at  the  Hearing. 

Mr.  Owen,  for  the  Defendants. 

An  Examination  to  Credit  can  only  take  place  after 
Publicatiou ;  and  the  Question  is,  whether  this  Cause 
has  been  so  disposed  of,  as  to  prevent  the  Defendants 
from  using  the  Depositions,  taken  under  this  Commis- 
sion. The  principal  Point  of  the  Cause  has  not  been 
heard:  and  the  Question,  whether  the  Evidence,  now 
objected  to,  is  not  to  be  used,  remains  for  Consideration, 
when  the  Cause  shall  come  on  again.  This  Application 
therefore  is  premature. 

The  Lord  Chancellor. 

I  am  clearly  of  Opinion,  that  the  Plaintiff  is  entitled 
to  the  Costs  of  the  Commission  upon  this  Ground.  The 
Application  is  of  a  Kind,  always  regarded  with  great  Jea- 
lousy: for  an  Examination  to  the  Credit  of  a  Witness, 

(a)  2  Die*.  532. 

who 
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who  has  been  examined  in  the  Cause  (1).    The  Court,  to  1812. 

sustain  its  general  Rules,  requires,  that  the  Examination         J^ 
should  be  only  to  the  Credit  of  the  Witness ;  and  to  Facts, 
affecting  Credit  and  Character  only ;  and  those  not  ma-       Fussell 
terial  to  the  Matters  in  Issue  in  the  Cause.    All  the    Application 
Guards  of  the  Court  upon  an  Examination  for  this  Pur-  for  Examiner 
pose  would  be  ineffectual  by  permitting  it  to  take  place  tion  to  Credit, 
after  a  Decree  (2).  It  is  obvious,  that  the  Use  of  examining  regarded  with 
to  Credit  is,  that  the  Court  may  weigh  the  Testimony  of  great  Jealousy : 
that  Witness,  to  affect  whose  Credit  is  the  Object  of  that  confined  to 
Examination.    The  Court  ought  therefore  to  take  Care,  Facts  affecting 
that  die  Examination  to  Credit  should  be  had  before  the  Credit  and 
Hearing  of  the  Cause  ;  and  I  am  satisfied,  that  was  the  Character 
Intention  of  the  Court  in  this  Instance.     Upon  Appeals  °   v*  *&"  no* 
and  Re-bearings  it  has  often  been  contended,  that  the  . 

Parties  may  go  into  fresh  Evidence :  and  that  has  been  T 
in  some  Instances  permitted  (a) :  but,  if  it  comes  to  a     q    A        1 
Question  of  Costs,  and  the  Rule  should  be  laid  down,      j  Re-hear- 
that  you  may  add  to  Testimony  upon  an  Appeal,  still  the  j,^  additional 
Party,  if  he  succeeds,  ought  to  indemnify  the  other  for  Evidence  per- 
not  having  that  Evidence  at  the  Time  it  ought  to  have  mitted  in  some 
been  read.     Upon  general  Principles  I  must  take  the  Instances.    If 
Master  of  the  Rolls  to  have  attended  to  the  Deposition  the  Rule  is  so, 
of  every  Witness  examined ;  and  that  he  may  have  at-  it  must  be  sub- 
Uched  to  the  Evidence  of  this  Man  a  Weight  and  Au-  ject  to  Costs. 
Aority,  which  it  might  not  have  admitted,  if  this  Exa- 
mination to  Credit  had  taken  place  at  an  earlier  Period. 
(a)  See  10  Ves.  237,  8,  Dashwoodv.  Lord  Bulkeley.  • 

(I)  In  the  Anon.  Ca,  Post,  mination,  see  Ord.  Ch.  (Ed. 

Vol.  3.  93,  an  Examination  Beam.)  187.  Purcelly.M'Na^ 

*o  Credit  is  limited  to  the  ge-  mara,  8  Ves.  324.  Wood  v.  Ha- 

**^ral  Question,  whether  the  merton,  9  Ves.  145.  Carlos  v. 

Mrftness  is  to  be  believed  on  Brook,  10  Ves  A9.  Mill  v.  Mill, 

**Ia  Oath,  not  going  into  par-  12  Vts.  406.  Watmorev.  Dick- 

Ocular  Facts.    A  to  the  fur-  inson,  Post,  Vol.  2.  267. 

*l*er  Restraints  put  by  the        (2)  GUI  v.  Watson,  3  Atk.  / 

^ourt  on  this  Species  of  Exa-    522. 

Upon 
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1812. 

White 

v. 

FUSSBLL. 

Lincoln's 
Inn  Hail. 

1812, 
Arc.  23,  24. 
Under  a  Bill 
by  some  Part- 
ners in  a  joint 


Upon  the  mere  Ground  therefore,  that  this  Commission 
was  executed  after  the  Hearing,  the  Costs  must  be  paid 
by  the  Defendant  (1). 


CARLEN  v.  DRURY. 

Y  Indenture,  dated  the  21st  of  June,  1808,  the 
Plaintiffs,  the  Defendants,  and  divers  other  Persons, 
agreed  to  become  Partners  in  a  Concern  called  The  Bank- 
side  Brewery,  for  a  Term  of  Ninety-nine  Years,  subject  to 


B 


Concern  on  be-  certain  Regulations ;  amongst  which  were  the  following:— 
that  the  Affairs  of  the  Concern  should  be  conducted  by 
Drury  and  Two  other  of  the  Defendants  by  Name,  as  Ma- 
nagers, at  a  certain  Salary  :  each  Partner  to  possess  a  seve- 
ral and  distinct  Right  to  his  Share ;  so  that  it  should  go  to 
his  Representatives,  and  not  accrue  to  the  Survivors ;  that 
the  Managers  may  at  any  General  Meeting  be  removed 
and  other  Persons  elected,  such  Removal  being  approved  at 
a  second  General  Meeting ;  that  General  Meetings  for  the 
Adjustment  of  the  Affairs  of  the  Partnership  shall  beheld 
at  Lady-day  and  Michaelmas,  or  within  a  Month  after, 
at  such  Place  as  the  Managers  shall  appoint ;  that  a  Com- 
mittee of  Twelve  of  the  Partners  shall  be  annually  ap- 
pointed for  auditing  the  Accounts,  and  to  advise  the  Ma- 
fere  by  Injunc-  nagers  for  the  better  carrying  on  the  Trade ;  and  in  case 
tion  and  the  the  Managers  should  misbehave  themselves,  this  Committee, 
Appointment  or  ^  Seven  of  them,  were  authorised  to  call  a  special 
of  a  Receiver,     General  Meeting  of  the  Co-partners  to  make  a  Report 

thereon ;  the  Committee  were  to  meet  every  Six  Weeks ; 
stance,  until 

they  had  tried  the  Means  of  Redress,  provided  by  the  Articles. 

As  to  the  Legality  of  a  Partnership  of  Sixteen  Hundred  Shares  (See 

Stat.  6  Geo.  1.  c.  18.  s.  18)  and,  if  legal,  the  Capacity  of  some  to  sue  for 

a  Dissolution  on  behalf  of  the  rest,  and  as  to  the  Necessity  of  an  Offer 

of  Contribution  to  Losses,  Sec.  Qiutrc. 

(1)   See  Mr.  J.  PotoeWs     Smith,  2  Fern.  463. 
Observations  in  Ncedham  v. 

and 


half  of  them 
selves,  and  the 
others,  Three 
Hundred  in 
Number,  for  a 
Dissolution, 
Receiver,  &c. 
and  an  Ac-> 
count,  alledg- 
ing  Misma- 
nagement by 
the  Managers, 
the  Court  re- 
fused to  inter- 
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and  in  cue  of  Emergency  oftener,  if  Two-thirds  of  it  saw  1812. 

fit ;  the  Managers  were  invested  with  full  Authority  to        Carlkh 
regulate  the  general  Affairs  of  the  Concern,  as  Factors :  v 

iu  case  the  Affairs  of  the  Concern  became  embarrassed  Dbvkt. 
in  the  Opinion  of  the  Committee,  or  any  Seven  of  them, 
a  General  Meeting  was  to  be  convened,  to  consider  whe- 
ther the  Capital  should  be  increased,  or  the  Partnership 
dissolved ;  but  no  Dissolution  was  to  take  place,  until 
twice  deliberately  put,  and  carried  by  a  Majority  of  Three- 
fourths  of  the  Partners,  at  a  General  Meeting ;  and  unless 
confirmed  by  a  similar  Majority  at  a  Subsequent  General 
Meeting  specially  to  be  convened.  This  Deed  was  sub- 
scribed by  between  Two  and  Three  Huudred  Persons. 

A  Bill  was  filed  by  the  Plaintiffs,  who  were  Six  of  the 
Committee,  on  behalf  of  themselves,  and  all  other  the 
Partners,  against  the  Defendants,  Three  of  whom  were 
the  Managers,  and  Six  of  whom  were  Committee-men: 
alledging  Circumstances  of  gross  Mismanagement,  and 
Neglect  on  the  Part  of  the  Managers ;  and  praying  an 
Account,  a  Dissolution  of  the  Partnership ;  that  a  Receiver 
might  be  appointed,  and  in  the  mean  Time  that  the  De- 
fendants might  beinjoined  from  receiving  the  Rents,  from 
contracting  Debts,  and  collecting  the  Effects  of  the  Con- 
Gem,  &c. 

A  Motion  was  made  for  an  Injunction  and  Receiver. 

Sir  Samuel  Ramify,  and  Mr.  Bell,  for  the  Motion. 

Mr.  Hart,  and  Mr.  Wear  ;  Mr.  Leach,  and  Mr.  Shad- 
well;  and  Sir  Arthur  Piggott,  for  the  several  Defendants* 

No  substantial  Ground  has  been  laid  for  the  extraordi- 
nary Interference  of  this  Court.     The  Plaintiffs,  who  are 
only  Six  out  of  Three  Hundred  Persons,  might  if  really 
aggrieved,  have  resorted  to  the  Means  of  Redress,  given     * 
them  by  the  Articles.  They  have  no  Right  to  come  here, 

until 
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IB  12.  until  they  have  failed  in  obtaining  Justice  by  pursuing  the 

Caklbn  Course,  suggested  by  the  Articles.    Besides,  the  Partner- 

^  ship  itself  is  illegal  within  the  very  Terms  of  the  Act  (a) : 

Dmumr.  The  King  v.  Dodd  (ij,  The  King  v.  Webb  (c). 

If  Persons  conspire  to  raise  transferable  Shares  it  is  a 
Nuisance  within  the  Words  of  the  Statute ;  and  the  Under- 
taking by  which  it  is  to  be  effectuated  is  itself  void.  The 
Act,  which  is  founded  upon  the  soundest  Rules  of  Policy, 
will  if  this  Partnership  stands,  be  directly  evaded. 


Sir  Samuel  Romitty,  in  Reply. 

There  is  no  Ground  to  contend,  that  this  Case  conies 
within  the  Act  The  Decision  of  The  King  v.  Webb  pro- 
ceeded on  the  Ground,  that  the  Shares  were  not  trans- 
ferable,  but  on  certain  Conditions.  In  Principle  die  pre- 
sent Case  is  the  same  as  that ;  which  bears  no  Resemblance 
to  The  King  v.  Dodd :  a  Case,  decided  on  another  Ground. 
The  Objection,  taken  to  the  Interference  of  the  Court, 
that  there  are  other  Means  of  Redress  pointed  out,  by 
calling  a  General  Meeting,  cannot  prevail  against  the 
pressing  Occasion  for  such  Interference:  the  Concern 
being  threatened  with  immediate  Ruin,  if  that  Interference 
shall  be  delayed.  Nothing  can  more  strongly  prove 
this  than  the  Fact,  that,  though  the  original  Capital  was 
upwards  of  jP  100,000,  the  present  Funds  scarcely  amount 
to  £  11,000,  not  more  than  Two  Shillings  in  the 
Pound. 

The  Lord  Chancellor. 
I  do  not  enter  into  the  Question,  whether  this  Partner- 
ship falls  within  the  Terms  of  the  Act;  which,  according 
to  the  View  I  take  of  the  present  Motion,  it  is  unneces- 
(a)  6  Geo.  1.  c.  18.  s.  18.  (c)  14  East.  406. 

(6)  9  East.  516. 

sary 
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sary  to  consider.  I  also  lay  out  of  my  View  the  small 
Interest,  which  the  Plaintiffs  possess  in  this  Concern ; 
though  bound  to  recollect  the  Amount  of  their  Share* 
compared  to  the  whole  Value.  Whether  this  Concern, 
which  commenced  in  1808,  be,  or  not,  a  Nuisance  within 
the  Terms  of  the  Act,  it  is  certainly  of  great  Importance 
to  the  Parties  interested  to  be  aware  of  their  Rights  and 
Responsibilities. 


1813. 
Carlen 

Drury. 


I  hold  it  to  be  clear  in  the  first  Place,  that,  according 
to  the  Rule  of  Law  the  Person,  who  takes  upon  himself 
the  Management,  is  answerable  to  the  whole  Extent  of 
his  Engagements :  secondly,  that  each  Individual  is  at 
Law  answerable  for  the  Amount  of  the  whole  of  the 
Debts  of  the  Concern ;  and  thirdly,  that  each  Individual 
is  liable  to  a  Contribution  for  what  the  Agents  have  paid : 
but,  where  the  Nature  of  the  Institution  necessarily  re- 
quires a  great  Number  of  Persons  to  be  concerned,  it  is 
impossible  for  the  strong  Arm  of  the  Law,  however 
powerful,  to  grasp  them  all.  In  the  present  Instance, 
there  is  not  only  nothing  to  prevent,  but  the  very  Terms 
of  the  Articles  provide,  that  One  Thousand  Six  Hundred 
Persons  may  eventually  be  interested  in  the  Concern.  I 
agree  with  what  has  been  urged  for  the  Plaintiffs,  that, 
if  the  Means  of  Redress,  provided  by  the  Parties  them- 
selves in  the  Articles,  are  not  effectual,  this  Court  will  in- 
terfere. .  These  Parties  have  however  put  themselves 
under  the  Controul  of  a  Committee  as  to  many  things 
of  considerable  Importance  to  their  Interest.  They  seem 
to  have  been  aware  of  the  Inconvenience,  arising  from 
the  Number  of  Proprietors ;  and,  as  it  was  material  for 
them  to  guard  against  Disputes,  so  likely  to  be  generated 
under  this  Order  of  Things,  Managers  are  provided;  and 
that  this  might  not  be  insufficient,  Two  Annual  Meetings 
are  to  be  held. 


It 
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1812. 
Caelxn 

V. 

Drury. 


It  is  true,  those  Meetings  are  to  be  at  the  Discretion  of 
the  Managers :  but  I  have  no  Difficulty  in  saying,  that 
this  Court  would  compel  the  Managers  to  appoint  Meet- 
ings ;  this  being  but  casus  omissus  in  the  Articles.  They 
likewise  provide  for  removing  the  Managers ;  and,  not 
trusting  entirely  to  their  Providence,  make  a  Provision  for 
a  standing  Committee  of  Twelve  Person?.  If  the  Con- 
duct of  the  Managers  came  under  the  Discussion  of  this 
Committee,  there  must,  as  I  construe  the  Articles,  be 
a  subsequent  Meeting ;  to  determine,  whether  the  Ma- 
nagers should  be  dismissed,  or  not ;  but  the  Articles  pro- 
vide, that  a  Dissolution  shall  only 'take  place  in  One  In-, 
stance.  Here,  however,  I  observe,  that  there  is  a  Prin-i 
ciple  of  a  Court  of  Equity  paramount  these  Agrees 
ments,  in  respect  of  which  this  Court  will  interfere ;  biu 
not  in  the  first  Instance.  In  order  to  obtain  that  Inter" 
ference  a  Case  of  Breach  of  Engagement,  or  Abuse  o- 
Trust,  must  be  established  to  the  perfect  Satisfaction  o 
the  Court ;  that  Persons  will  not  according  to  their  Durjg 
attend  to  the  Interest  of  die  Concern.  The  Managers  or 
this  Concern  are  entrusted  to  a  great  Exteut  to  increase 
the  Capital  at  their  Discretion;  which  I  take  to  be  a 
very  material  Circumstance.  This  Court  is  not  to  be  re- 
quired on  every  Occasion  to  take  the  Management  of  everj 
Playhouse  and  Brewhouse  in  the  Kingdom:  but,  if  the 
Case  justifies  the  Interference  of  the  Court  it  may  appoint  m 
Manager  in  the  Interim,  for  the  Purpose  of  winding  up,  amC 
putting  an  End  to,  the  Concern  (1).  The  Court  however 
is  not  at  once  to  assume,  that  the  Committee  will  not  act. 
Here  are  Twelve  Trustees.  Is  it  then  founded  in  Contract^ 
that  Six  can  come  here  ?  That  is  a  Case  actually  shut  out— 
They  come  here,  then,  on  the  Ground,  not  that  the  Contracts 
furnishes  no  Redress,  but  that  there  is  bad  Management. 


Suppose,  that  after  the  Appointment  of  a  Receiver  the 
(I)  Forman  v.  Homfray,  Past,  2  Vol  329. 

\ 
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second  Meeting  should  take  place;   and  it  should  be 
decided  at  that  Meeting,  that  the  Concern  should  go  on 
as  usual,  or  in  some  other  Manner  differently  from  the 
Course  I  had  ordered :  what  would  be  the  Result  ?     If, 
however,  a  Case  of  Delinquency  should  be  clearly  made 
out,  I  do  not  hesitate  to  declare,  the  Court  would  act : 
but  there  must  be  a  positive  Necessity  for  the  Interference 
of  the  Court,  arising  from  the  Refusal  or  Neglect  of  the 
Committee  to  act.  That  may  raise  a  Case  for  prompt  and 
immediate  Interference ;  which  I  cannot  say  exists  at  pre- 
sent   I  express  no  Opinion  upon  the  Questions,  whether 
this  is  a  legal  Partnership  •,  and  taking  it  to  be  so,  whe- 
ther the  Plaintiffs  can  file  a  Bill  for  a  Dissolution  on  be- 
half of  near  Three  Hundred  other  Persons  (1) ;  observing 
merely  the  Difficulty,  that  must  arise,  if  those  other  Per- 
sons wish  the  Partnership  to  be  carried  on ;  and,  if  the 
Society  be  answerable  to  the  Managers,  and  bound  to  a 
Contribution  to  Losses,  &c.  whether  any  one  can  institute 
a  Suit  here  without  offering  to  contribute :  but,  confining 
myself  to  the  Object  of  the  present  Motion,  I  think  I  can- 
not now  interfere  :  the  Plaintiffs  having  a  Remedy  iu  their 
own  Hands,  to  which  they  have  not  resorted :  desiring  to 
be  understood,  not  to  repudiate  the  Jurisdiction ;  but  that 
I  will  not  interfere,  before  the  Parties  have  tried  that  Ju- 
nction, which  the  Articles  have  themselves  provided  (a). 
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1812. 
Carlen 

17. 

Druhy. 


The  Motion  was  refused  with  Costs. 


(a)  Ste  Waters  v.  Taylor,  15  Ve:  10. 


(1)  Post,  Beaumont  v.  Meredith,  3  VoL  180. 


RAWSON, 
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1813,  RA  WSON,  Ex  parte  ( 1 ). 

Jan.  26,  27.  MASON,  Ex  parte: 

TTENR  Y  Sherrington,  GeorgeCoqper,  Leonard 
and  John  Young,  carried  on  Trade  toge 


Four  Part- 
ners: Two  car- 
rying on  toge- 
ther a  distinct 
Trade :  first,  a 
joint  Commis- 
sion against 
those  Two : 
then  a  joint 
Commission 
against  the 
Four:  and 
afterwards  se- 


Co-partners;  and  Sherrington  and  George  Cooj. 
engaged  together  in  a  distinct  Business.  On  the 
February,!  8 11 ,  a  Commission  of  Bankruptcy  issue* 
Sherrington  and  George  Cooper ;  under  which  th 
declared  Bankrupts.  On  the  1 4th  of  March, 
Commission  issued  against  the  Four :  under  whi 
were  all  declared  Bankrupts.  On  the  29th  of  tl 
Month  a  separate  Commission  issued  against  i 
Cooper:  but  be  was  not  declared  Bankrupt  undei 
on  the  24th  of  April,  1811,  a  separate  Commissio 
DarateCommis-  a8a*D8t  Young:  but  he  was  not  declared  a  Banki 
sions  against  ^er  '*•  Various  Proceedings  had  taken  place  ui 
the  Two  who  Commission  of  February ;  such  as  Sales,  Rec< 
were  not  Ob-  Money,  Actions,  &c.  and  Orders  had  been  made 
jects  of  the  first  tition  under  the  several  Commissions. 
Commission. 

A  Petition  was  presented  by  the  Assignees  un 
joint  Commission  against  the  Two,  and  the  Ai 
under  the  joint  Commission  against  the  Four ;  j 
that  the  Two  separate  Commissions  against  2 
Cooper  and  John  Young  might  be  superseded 
Costs  of  the  respective  petitioning  Creditors  an 
citors ;  and  that,  if  the  first  Commission  agains 
rington  and  George  Cooper  should  be  superset 
Arrangement  might  be  made  to  prevent  the  Impea 
of  any  of  the  Proceedings  under  it 


The  Commis- 
sion against 
the  Four  sup- 
ported ;  con- 
firming Pur- 
chases under 
the  first  Com- 
mission, against 
the  Two;  the 
only  Commis- 
sion strictly 
legal ;  and  pro- 
viding by  Ar- 
rangement for 


rplk 


Sir  Samuel  RomiUy,  and  Mr.  Heald,  for  the  At 
under  the  joint  Commission,  against  the  Two ;  a 

(1)  1  Roses  Bkpt.  Cases,  423. 
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Hart,  and  Mr;  Wear,  for  the  Assignees  under  the  joint 
Commission  against  the  Four. 

The  Objection  to  the  Commission  against  the  Four 
from  the  previous  Commission  against  the  Two  still  ex- 
isting, without  Certificates,  is  a  mere  Objection  of  Form 
against  the  real  Justice  of  the  Case ;  requiring  a  Com- 
mission against  the  Four.     If  it  should,  however,  be 
thought  necessary  or  convenient,1  both  these  Commis- 
sions may  be  supported ;  as  was  done  in  the  Time  of 
Lord  Hardmicke.    A  more  recent  Instance  of  concurrent  * 
Commissions  is  that  of  the  Qosport  Bank  (a)  ;  and  both' 
may  be  maintained,  at  least  for  the  Purpose  of  proving 
Debts.    The  constant  Course  is  to  supersede  a  Commis* 
sion  against  some  of  the  Partners ;  in  order  to  open  the 
Way  for  a  joint  Commission  against  all ;  taking  Care  to 
do  Justice  to  those,  who  sued  out  the  first  Commission  (&)• 

Mr.  Cullen,  and  Mr.  BeU,  for  the  Assignees  under  the 
Two  separate  Commissions. 

These  Petitioners  have  no  common  Interest  The 
Commissions  against  the  Two  and  the  Four  cannot  sub- 
sist together :  the  first  being  valid,  the  other  must  fall ; 
and  the  Consequence  is,  that  the  separate  Commissions 
*rp  free  from  Objection.  If,  however,  Convenience  is  to 
govern,  the  Property '  will,  from  the  peculiar  Circum* 
stances  of  this  Case,  be  most  conveniently  administered 
under  the  joint  Commission  against  the  Two,  and  the 
Two  separate  Commissions  x  but  though  upon  the  Ground 
°f  Covenience  the  subsequent  Commission  against  the 
Four  should  be  supported,  the  Assignees  being  ordered 

(a)  Ex  parte  Scott,  Rose9  3*  Ex  parte  Upham,YI  Fe#.212. 
bankruptcy  Ca.  1.  12.  See  (b)  Ex  parte  Brown,  Ante, 
**o  Ex  parte  Perry,  ibid.  12.    60. 

VolvI.  M  to 
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Ex  parte* 
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1815. 

RaWSOJT, 

Expcrtc. 

Masov, 

Ex  parte. 


to  confirm  Sales  under  die  former  ComnussioD,  howjre 
Judgments  obtained,  how  is  the  Case  of  Commitment, 
to  be  provided  for?  As  to  the  Cases  alluded  to  in  the 
Time  of  Lord  Hardmiekc,  Experience  has  proved  the 
Inconvenience  of  that  Rule ;  which  has  not  been  sanc- 
tioned by  recent  Practice.  The  Case  of  the  Gasport 
Bank  was  merely  a  temporary  Commission  for  a  given 
and  limited  Purpose.  The  Effect  of  superseding  the  se- 
parate Commissions  will  be  most  mischievous;  depriving 
the  separate  Creditors,  aild  the  Bankrupts,  of  the  Benefit 
of  the  Bankrupt  Laws,  and  the  latter  especially  of  their 
Certificates. 


Sir  Samuel  BomUty,  in  Reply: 


There  is  no  Ground  for  imputing  Collusion  to  the 
Assignees  under  the  joint  Commissions :  no  Advantage  m 
suffering  the  separate  Commissions  to  stand:  and  no 
Inconvenience  in  superseding  them.  The  Solicitors,  who 
took  them  out,  assumed,  that  your  Lordship  would  act 
contrary  to  all  Practice  by  superseding  the  Commission 
against  the  Four.  The  Argument  amounts  to  this :  that, 
if  a  separate  Commission  were  taken  out  against  A.  and 
then  a  joint  Commission  against  A.  and  B.  a  separate 
Commission  may  issue  against  B.  the  joint  Commission 
against  A.  and  B.  being  void,  as  there  was  a  Commis- 
sion previously  existing  against  J. :  but  the  Bute  is,  that 
where  there  is  a  legal  separate  Commission,  and  after- 
wards  a  joint  Commission  issues,  which  strictly  is  illegal, 
the  legal  Commission  will  be  superseded ;  as  it  is  for 
the  Interest  of  all  the  Creditors,  and  prevents  Expence^ 
to  have  the  Property  administered  under  the  joint  Com- 
mission :  which  was  in  the  first  Instance  informal  and 
illegal.  If  no  Sales  or  other  Acts  had  taken  place  under 
the  joint  Commission  against  the  Two,  this  Petition 
would  have  been  of  course  j  and  as  the  Effect  oi  all, 

that 
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that  has  been  done,  may  be  aecured  by  Arrangement,  1813. 

those  Acts  form  no  Impediment  to  the  usual  Course*  Rawson 

The  Destruction  of  the  Certificate  is  not  a  Consequence  Exports. 

from  superseding  the  Commission ;  which  the  Statute  (a)  Mason, 

declares  a  Bar,  except  in  the  specified  Cases  of  Fraud,  Expmrte. 
Gaining,  &c  (6). 


The  Lord  Chancellor. 
An  Order,  which  was  made  in  August,  has  placed        Jon*  87. 
these  Parties  in  Circumstances,  that  make  it  no  longer 
unfit  for  die  Assignees  of  the  Two  and  the  Four  to  join 
in  this  Application.     A  Difficulty  arises  in  this  Case  from 
die  clear,  established,  Law,  that  strictly  the  Commission, 
first  taken  out  and  prosecuted,  is  the  legal  Commission ; 
and  the  Practice,  which,  after  frequently  changing  has 
been  long  settled;  that,  where  different  Commissions  are     Settled  Rule, 
taken  out,  all  being  invalid  except  One,  the  Lord  Chan*,  in  case  of  dif- 
«Sor  is  in  the  constant  Habit  of  holding,  that,  if  Jus-  ferentCommis- 
tice,  the  most  ample  Justice,  can  be  done  to  the  Cre-  sions  of  Bank- 
ditors  and  Purchasers  under  the  first  Commission,  that  niptcy  to  sup- 
Commission  shall  be  supported,  under  which  the  most  portthat,which 
•mple  Justice  can  be  done  to  all;  cutting  down  all  the  *iU*>themost 
re$t  ample  Justice ; 

superseding  all 

Lord  Hordwickc  certainly  did,  it  is  difficult  to  say  how,    __       * 
•   abstain  joint  and  separate  Commissions,  all  at  the  same  p-^     to 
Time;  and  it  was  impossible,  that  he  could. have  made  support  ioint 
tile  Orders  he  did  make,  unless  he  was  prepared  to  go  and  separate 
father;  to  the  Extent  of  giving  Protection  by  Orders,  in  Commissions 
tiie  Nature  of  an  Injunction.  at  the  same 

Time :  now 

lathe  Period,  while  I  attended  that  Bar,  a  different  the  joint  Corn- 
Course  prevailed.     Where  there  was  a  Partnership  of  mission  alone 

,  .  supported; 

(«)  Stat.  5  Geo.  2.  c.  30.  (A)  See  Ex  parte   Tobin,  ^jthttstiiict 

P°"> S08'  Accounts. 

M  2  Five 
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1*12. 

Raws**, 
Km  parte. 

Masov, 

Ex  part*. 


FWe  Persona,  for  Infante,  and  < 

F<w,  Three,  and  Two,  of  them,  if 

taken  out  against  each  Partnership,  and 

minions  against  each  Indit idual,  afl 

except  the  joint  Commission  against  the  < 

were  superseded;  and  cfistinct  Accounts  i 

the  different  joint  and  each  indfridnai  Estates* 

feet  was,  that  the  Affairs  of  Bankrupts  of  that 

tion  were  administered  at  much  less  Expence,  and  nririr 

much  less  of  Complication  and  Difficulty,  Ana  hj  sof» 

porting  all  the  Commissions ;  or,  as  is  insisted  *pa*  hese, 

supporting  the  joint  Commission  against  the  Two,  and  As 

separate  Commissions  against  the  Two  others  ;  where  sk 

Effects  of  the  Four  are  to  be  collected ; 

Co-operation  of  all  the  Assignees  under  die 

Commissions ;  which  in  many  Cases  cannot  be  had  \ 

out  great  Difficulty ;  and  in  some  would  be  imp 


Considering  this  therefore  as  the  Case  of  a  joint  Cos*- 
mission  against  Four  Persons,  liable  to  no  Objection  sst    , 
the  Existence  of  a  previous  Commission  against  Tworf 
them,  and  nothing  having  been  done  under  that  Ccjimh 
sion,  I  should  have  only  to  follow  the  Example  of  nj 
Predecessors :  but,  supporting  the  subsequent  Comma- 
sion,  and  superseding  the  first,  I  must  take  Care,  that  Pur- 
chasers under  that  Commission  are  safe.     Under  the  se- 
parate Commissions  nothing  has  been  done.     The  Fat* 
chases  must  be  confirmed ;  and  the  Expences  defrayed  o«* 
of  the  Assets.     As  to  the  Actions,  in  most  Instances  th* 
Fruit  of  them  has  been  obtained ;  and  an  Arrangement* 
may  be  made  for  carrying  on  the  future  Operations  und** 
the  Commission  agaiust  the  Four.     I  will  so  express  tf»e 
Order  as  to  the  Commission  against  the  Two,  whi«^ 
I  do  not  mean  at  this  Moment  to  supersede,  as  will  pr*^ 
elude  Embarrassment  from  the  Facts. 


RAMSBOTTO^ 
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Rolls. 
1812, 

RAMSBOTTOM  v.  GO$DON. ,  J"ne  f 9' 

■  Dec.  IB. 

THE  Bill  in  this  Cause  prayed  the  specific  Perform-  Construction 

atoce  of  a  Contract  for  the  Sale  of  an  Estate  by  the  of  a  Contract; 

Defendant  to  the  Plaintiff :  the  Question  raised  turning  thataRefer- 

upon  the  following  Terms  of  the  Contract :— .  ence  of  the 

Expences  was 

«  And  it  is  hereby  farther  agreed  that  he  the  said  con^n^  to  the 

"George  Gosden  will  forthwith  make  and  deliver  unto  ExPen<*°fthe 

"Ike  said  James  Ramsbottom  or  his  Solicitor  an  Abstract  C0111*!""* : 

*of  the  Tide  of  him  the  said  George  Gosden  to  the  said  but  the  Evi" 

"Land;  and  will  also  deduce  a  clear  Title  thereto  and  ^^  °       e 

"  ako  that  the  said  George  Gosden  or  his  Heirs  and  all  ,    -hJac 

if  other  necessary  Parties  shall  and  will  on  or  before  the  th   D  f    rf 

u  10th  of  May  next  at  the  Costs  and  Charges  of  either  to  prove  ^e 

"or  both -of  the  said  Parties  hereto  in  such  Proportions  intention  of 

u  as  shall  be  determined  by  Robert  Tebbott  to  whom  both  Parties 

u  the  Decision   of  the  same  is  hereby  referred   exe-  according  to 

11  cute  proper  Deeds  of  Conveyance  for  conveying  and  verbal  Instruc- 

"  assuring  the  Fee-simple  and  Inheritance  of  the  Pre-  tions,  that  the 

"arises 'jinto  the  said  James  Ramsbottom  his  Heirs  or  Plaintiff,  the 

"  Assigns  free  from  all  Incumbrances/'  save  a  certain  Purchaser, 

Mortgage.  should  also  pay 

the  Expense  of 

The  Defendant  by  his  Answer  stated,  that  originally  «***»<>■*  the 

he  had  no  Wish  to  sell;  that  on  being  applied  to  by  Dcfendant*8 
Plaintiff  he  had  so  expressed  himself ;  observing,  that,  if 
he  did  sell,  he  would  have  a  certain, Price  per  Acre ;  and 
that  he  would  not  be  at  any  Expence  whatever;  but  must 
have  the  clear  and  full  Amount  of  the  Purchase-money ; 
that  the  Plaintiff  attempted  to  induce  him  to  bear  the  Ex- 
pences of  making  out  his  Title :  but  he  refused ;  that 
the  Plaintiff  afterwards  called  on  the  Defendant's  Soli- 
citor, aud  distinctly  agreed  to  leave  the  Question  of  "  the 
Md                                 "said 
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lUllSBOTTOM 

V. 

GOSDEX. 


u  said  Expences"  to  the  Decision  of  Tebbott;  and  gave 
Directions  to  have  it  so  inserted  in  the  Contract  The 
Defendant  submitted  to  make  a  good  Title  at  the  Ezpence 
of  the  Plaintiff;  alledging,  that  at  the  Time  the  Contract 
wis  executed  not  only  he  and  his  Solicitor,  bat  the  Plain- 
tiff understood,  that  the  latter  was  to  bear  the  Expence* 
as  well  of  making  out  the  Title  as  of  the  Conveyances  of 
the  Estate :  the  Defendant  relying  also  upon  the  general 
Custom  for  the  Purchaser  to  pay  the  Expence  of  the 
Conveyances. 


The  Defendant's  Solicitor,  who  drew  die  Agreement, 
and  Tebbott,  were  examined  to  prove,  that  the  Plaintiff 
agreed  to  pay  die  Expence  of  making  out  the  Defendant's 
Tide;  in  deducing  which  some  outstanding  Terns  were 
to  be  got  in ;  and  thai  the  Omission  of  the  Contract  to 
express  that  Intention  of  the  Parties  proceeded  from  the 
Mistake  of  the  Solicitor. 


Sir  Samuel  Romilly  and  Mr.  Vtterson,  for  the  Plain- 
tiff, resisted  the  Introduction  of  parol  Evidence  to  vary, 
or  correct,  the  written  Agreement  upon  the  mere  verbal 
Instructions  of  the  Solicitor ;  though  in  some  Cases  In- 
struments have  been  reformed  upon  written  Instructions, 
They  cited,  and  distinguished,  The  Marquis  ofTcmmstnd 
v.  Stangroom  (a),  Lord  Irnham  v.  Child  (6),  Lord  Port- 
more  v.  Morris  (c),  Filmer  v.  Gott  (d),Rich  v.  Jackson  (e), 
Parteriche  v.  Powlet  (/),  Lord  Milton  v.  Edgrworth  (g), 
Hare  v.  Shearwood  (A),  Foot  v.  Selway  (t),  Joytes  v. 
Statham  <*),  and  Clarke  v.  Grant  (/). 


(a)  6  Fes.  328. 
(ft)  1  Bro.  C.  C.  92. 
(c)2Bro.  C.  C.  2J9. 
(<0  7  Bro.  P.  C.  TO. 
(e)  4  Bro.  C.  C.  51fw  6 
Vet.  334,  Note  <c). 


(/)2yftf.38S. 
(g)  6  Bro.  P.  C.  587. 
(A)3#ro.  C.C.  168. 
(t)  2  Ch.  Ca.  142. 
(*)  3  Ath.  388. 
(0  14  Fits.  519. 


Mr. 


CASES  IN  CHANCERY. 
Mr.  Leach,  and  Mr.  Wilson,  for  the  Defendant. 

This  Agreement  varies  from  the  Intention  of  the  Par- 
ties at  the  Time  of  signing  it;  and  why  is  not  that,  when 
produced  by  Accident  or  Mistake,  as  good  a  Defence, 
at  when  created  by  Fraud ;  as  in  WooUam  v.  Hear*  (a)  t 
Accident  or  Mistake  can  seldom  be  proved  by  written 
Evidence. 
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Sir  Samuel  RomiUy,  in  reply. 

The  Admission  of  such  Evidence  would  be  most  dan 
gerous.  The  Security  of  a  written  Agreement  would  be 
vain ;  if  it  remained  thus  at  the  Mercy  of  the  Person,  who 
drew  it ;  if  it  depended  upon  him  afterwards  to  say,  what 
■ball  be  the  Terms.  Here  is  no  Omission  from  Hurry  or 
Accident  The  Evidence  does  not  amount  to  this;  that 
any  Thing  is  omitted,  which  he  was  instructed  to  insert. 
He  drew  die  Agreement  according  to  the  Intention  of  the 
Parties,  as  he  understood  it  at  that  Time*-  but  his  Con 
struction  is  erroneous.  It  is  probable,  that  in  the  Course 
of  the  Treaty  this  Objection,  so  contrary  to  Practice,  was 
given  up  by  the  Defendant :  but  to  what  can  the  Court 
look  but  the  Agreement  itself:  unless  Fraud  is  proved ; 
or  some  Omission  from  Inattention,  &c.  t 


The  Master  of  the  Rolls. 

There  is  no  Question  in  this  Case  as  to  the  Substance 
of  the  Agreement :  the  Dispute  relates  only  to  the  Ex- 
pence  of  making  out  the  Title.  The  Defendant  says, 
that,  having  originally  objected  to  be  at  that,  or  any  other, 
Expence,  attending  the  Sale,  it  was  ultimately  agreed, 
that  Tebbott  should  determine,  by  whom,  and  in  what 

(a)  7  Vet.  211.  See  also  Higgenson  ▼.  Clems,  15  Ves.  516. 
M  4  Proportions, 


ArclH 
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An  Omission 
in  an  Agree- 
ment by  Mis- 
take stands  on 
the  same 
Ground  as  an 
Omission  by 
Fraud. 


CASES  IN  CHANCEftY. 

Proportions,  all  the  Expence  should  be  borne.  It  is 
contended  by  the  Defendant,  that  this  is  provided  for  by 
the  written  Agreement;  or,  if  not,  that  the  Provision  has 
been  omitted  by  Mistake ;  which  he  offers  to  prove  by 
the  Evidence  of  the  Person,  who  drew  the  Agreement 
As  to  the  Construction  of  the  Agreement,  if  the  De- 
fendant is  right,  there  is  an  End  of  the  Case :  if  not,  the 
Question  is,  whether  Evidence  of  the  Mistake  can  be  ad- 
mitted. 

In  my  Opinion  this  Agreement  refers  nothing  to  Teb- 
bott  except  the  Expence  of  the  Conveyances.  The  Pro- 
vision as  to  the  Title  is  distinct  and  separate.  The  Plain- 
tiff himself  is  to  make  out  his  own  Tide :  it  is  not  indeed 
said,  at  his  own  Expence :  but  that  follows,  if  there  is  no 
different  Stipulation ;  which  I  think  in  this  Case  there  is 
not 

As  to  the  Mistake,  I  conceive  parol  Evidence  of  it 
may  be  received.  In  Joynes  v.  Statham  (a)  Lord  Hard- 
mcke  held,  that  an  Omission  in  an  Agreement  by  Mistake 
stood  upon  the  same  Ground  as  an  Omission  occasioned 
by  Fraud.  In  that  Case  nothing  was  said  in  the  written 
Agreement  as  to  Payment  of  Taxes ;  as  nothing  is  said 
in  this  Agreement  as  to  the  Expense  of  making  out  the 
Title :  but  the  verbal  Agreement  was,  that  the  Tenant 
should  pay  the  Taxes ;  and  here  it  is  said,  a  verbal  Instruc- 
tion was  given  by  the  Plaintiff  himself  so  to  frame  the 
Agreement,  that  the  whole  Question  as  to  the  Expence, 
both  of  the  Title  and  Conveyance,  should  be  submitted 
to  Tebbott ;  and  it  is  alledged,  that  the  Attorney,  who 
prepared  it,  conceived,  that  the  Words  he  had  used  would 
be  sufficient  for  that  Purpose.  The  Court  thinks  them 
not  sufficient.     The  Omission  therefore  arises  from  the 


(a)  3  Atk.  388.    See  Rich 
v.  Jackson,  4-  Bro.  C.  C.  514, 


6  Ves.  33*,  Note  (c). 


Mistake 
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Mistake  of  the  Attorney,  contrary  to  the  Intention  of 
the  Parties;  and  that  I  think  maj.be  shewn  by  parol 
Evidence. 

It  seems  to  me,  that  the  Circumstances  of  the  Trans- 
action correspond  With  this  Representation  of  the  Attor- 
ney ;  as,  if  this  Controversy  ever  existed  between  these 
Parties,  it  is  most  improbable,  that  it  could  have  ended 
in  the  Manner,  supposed  by  the  Plaintiff.    The  Defend- 
ant had  objected  to  be  at  the  Expence  even  of  making 
out  his  own  Title.    He  was  not  called  upon  to  bear  any 
other  Expence ;  yet  the  Dispute  is  supposed  to  end  in  his 
taking  upon  himself  absolutely  the  Expence  of  making  out 
his  Title,  and  then  submitting  it,  as  a  Question  for  the 
Determination  of  Tebbott,  whether  he  should  not  also 
bear  the  whole,  or  some  Part,  of  the  Expence  of  the 
Conveyance :  of  which  he  had  not  before  beeri  called 
upon  to  bear  any  Part     It  is  most  improbable,  that  the 
Plaintiff  should  have  proposed  such  a  Mode  of  termi- 
nating the  existing  Difference;  or  that  the  Defendant 
should  have  acquiesced  in  it.  , 

The  Plaintiff  must  therefore  submit  to  have  the  Agree- 
ment performed  in  the  Way,  contended  for  by  the  De- 
fendant :  or  the  Bill  must  be  dismissed  (1). 


(1)  Winch  v.  Winchester; 
*  CZfotoes  v.  Higginson,  Post, 
3?5.  52*.  Flood  v.  Unlay,  2 
<&<*il  and    Beat.    9.    Wall  v. 
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Stubbs,  l  Mad.  80.  Stokes  v. 
Moor ;  Davis  v.  Symonds,! 
Co*,  219.  402. 
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Lincoln's 

Inn  Hall. 

1813, 

Jan.  12. 

Surviving 
Partner,  being 
Executor,  not 
entitled  with- 
out express 
Stipulation  to 
any  Allowance 
for  carrying  on 
the  Trade  after 
the  Testator's 
Death. 

Allowed  Bx- 
pences  actually 
incurred  under 
an  erroneous 
Conception, 
that  he  was 
sole  Proprietor 
by  Purchase 
from  his  Co- 
executors;  set 
aside  as  a 
Breach  of 
Trust  j  though 
bondjtdc. 


BURDEN  *  BURDEN; 

THIS  Cause  coming  on  for  farther  Directions,  a  Ques- 
tion was  raised,  whether  the  Defendant,  who  was 
one  of  the  Executors,  and  also  was  surviving  Partner  of 
the  Testator,  should  have  an  Allowance  for  his  Manage- 
ment of  the  Copartnership  Trade  subsequently  to  the 
Death  of  the  Testator. 

Sir  Samuel  RomiUyy  and  Mr.  Bett,  for  the  Plaintiffs. 

The  Defendant  is  not  entitled  to  any  Allowance;  since, 
independently  of  other  Circumstances,  the  Profits  made 
barely  exceed  the  common  Interest.  The  Executor,  there- 
fore, has  not  carried  on  the  Trade  to  the  Benefit  of  the 
Cestuis  que  Trust  A  trustee  is  bound  to  execute  his 
Trust  without  Compensation  (1).  An  Executor,  indeed! 
if  it  be  necessary  to  continue  a  Trade,  may  employ  a  Per* 
son  to  conduct  it ;  and  his  Payments  to  such  Person  would 
be  allowed :  but,  if  the  Executor  carries  on  the  Business 
himself,  he  cannot  claim  any  Allowance*  It  is  impossi- 
ble to  distinguish  that  from  the  other  Duties,  inseparable 
from  his  Character;  such  as  collecting  Debts,  Sec. ;  for 
which  he  is  clearly  not  entitled  to  any  Compensation. 

This  Defendant  stood  in  the  double  Capacity  of  sur- 
viving Partner  and  Executor;  and  there  is  no  Instance, 
that  a  surviving  Partner,  carrying  on  a  Trade  without  the 
Consent  of  the  other  Parties  interested,  was  held  entitled 
to  an  Allowance  for  Management  The  Principle  would 
be  most  pernicious,  as  applied  to  Executors.  If  in  this 
Instance  the  Cestuis  que  Trusts  have  derived  some  Bene- 
fit, it  is  very  small ;  and  by  no  Means  commensurate  to 
the  Risk  of  their  Capitals ;  and  an  Allowance  for  Ma- 


(1)  Robinson  v.  Pelt,  3  P.  Wms.  249. 
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nagement,  if  it  ought  to  be  made,  must  refer,  not  to  the 
Trouble  of  the  Person  employed,  but  to  the  Benefit,  de- 
rifed  to  the  Cestuis  que  Trust  from  his  Exertions. 

Mr.  Leach,  and  Mr.  Home,  for  the  Defendant 
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TTie  Executors  sold  to  the  surviving  Partner ;»  and  the 
Master  reports,  that  the  Sum  given  was  die  full  Value  of 
the  Property;  which  proves,  that  the  Transaction  was 
bondjlde.  The  Cestuis  que  Trust,  receiving  the  full 
Value  of  their  Property,  incurred  no  Hazard ;  and  have 
no  Bight  to  complain;  as  substantial  Justice  has  been 
dtine  diem.  In  conducting  the  Trade  die  Defendant  has 
not  only  been  exposed  to  much  personal  Labour,  but  has 
incurred  considerable  Expences  in  Journies,  &c. ;  of 
which,  relying  on  the  Faith  of  his  Purchase  from  his  Co* 
executors,  and  consideripgiiimself  as  thereby  sole  Owner 
of  die  Business,  he  has  kept  no  Account  Substantial 
Justice  therefore  can  only  be  done  to  him  by  an  Allow* 
ance  for  Management.  Many  Cases,  in  which  Cestuis 
que  Trust  have  been  allowed  Profits,  or  Interest,  at  their 
^Section,  are  Cases  of  mere  Executors ;  who,  having  an 
Option  to  carry  on  the  Trade,  or  not,  could  not  complain : 
Irat  this  Executor,  being  also  the  Surviving  Partner,  had 
in  his  own  Right  a  distinct  Interest,  which  compelled  him 
to  interfere  with  the  Trade;  and  gave  him  the  Right  to 
*lo  so.  He  has  carried  it  on  fairly ;  and  Misconduct  is 
"mot  imputed  to  him. 

Sir  Samuel  RomiUy,  in  Reply. 


However  material  what  is  urged  might  once  have  been 
to  the  Defence,  it  is  no  longer  so  now;  the  Decree  treat- 
ing the  Sale  by  Two  Executors  to  their  Co-executor  as  a 
Breach  of  Trust  This  cannot  be  distinguished  from  the 
common  Case  of  Executors  carrying  on  Trade. 

The 
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The  Lord  Chancellor. 

Without  putting  the  Case  on  any  other  Ground,  I  take 
it,  that  the  Defendant  must  be  considered  as  carrying  on 
the  Trade  for  himself  and  his  Copartners.     Even  if  he 
had  carried  on  the  Trade  under  Articles,  ne  would  not 
without  an  express  Stipulation  have  been  entitled 
an  Allowance  for  his  Management,  and  Time.     On  th 
other.  Hand,  what  is  urged  as  to  his  Expences  appeal 
material ;  as  he  proceeded  on  a  Mistake ;  coi 
himself  as*  sole  Owner  of  the  Trade.     I  consider 
as  entitled  to  those  Expences ;  but  not  to  any  Allow- 
ance for  his  own  Time  and  Labour.     I  take  thi*  to 
the  Distinction ;  and  that,  if  a  Man  enters  into 
of  Copartnership,  and  the  Children  are  to  succeed  to  th 
Share,  of  their  Parent,  the  surviving  Partner  is  not 
titled  to  an  Allowance  for  carrying  on  the  Trade.  What 
this  but' a  Case  of  voluntary  Management  by  a 
Partner  for  himself,  and  the  Children  pf  a  deceased 
ner?      / 


Let  the  Defendant  hand  over  to  the  Plaintiff  the  Items. 
of  the  Sums,  actually  expended  by  him ;  a  Moiety  of 
which  he  must  be  allowed :  but  nothing  for  bis  Manage 
ment,  Time,  and  Labour. 


«      HILL 
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HILL  ..COCK.  j™^ 

TLLIAM  Famham,  by  Will,  dated  the  19th  of  Devise  after 
June,  1800,  after  giving  certain  Annuities,  which  he  Pavn*«nt  of 
e^d  upon  particular  Estates,  and  devising  the  Estates  '  ljeS*- 

urged,  bequeathed  some  pecuniary  and  specific  Le-  gpe^jgc  Free- 
$ ;  and  after  Payment  of  his  Debts,  Legacies,  and  hold  m& 
ral  Expences,  devised  other  Freehold  and  Leasehold  Leasehold 
es,  subject  to   the  Mortgages  and  Incumbrances  Estates  to  A. 
>n,  unto  John  Cock  (Son  of  his  Relation)  his  Heirs  **»«*  to  In; 
Assigns.     The  Testator  then  proceeded  to  give  and 
5  unto  John  Cock  and  John  Lawrence,  their  Heirs,  otJier  j^  pree- 
utors,  Administrators,  and  Assigns,  all  other  his  hold  and  Lease, 
told  and  Leasehold  Estates,  together  with  all  his  hold  Estates, 
nal  Estate  and  Effects  whatsoever,  upon  Trust,  as  together  with 
after  his  Death  as  they  could,  to  vend,  sell,  and  dis.  aU  his  personal 

of,  his  Freehold  and  Leasehold  Estates,  and  also  of  ^8tate* to 

Trustees  to 

ersonal  Estate  and  Effects  to  the  best  Benefit  and      „        '      . 

sell;  and  out 

mtage ;  and  out  of  the  Money  arising  therefrom  "  in  Qf  the  Money 

first  Place,"  to  pay  and  reimburse  themselves  all  in  the  first 

nable  and  necessary  Costs,  Charges,  and  Expences,  Place  to  pay 

soever,  which  they  should  or  might  bear,  pay,  be  put  t^ie'r  Expences 

,  or  sustain,  in  or  about  the  Execution  of  that  his  mExc^on 

,  or  the  Trust  thereby  in  them  reposed;  and  lastly  __     t.,^^ 

id  thereby  appoint  his  said  Trustees  John  Cock  and  wjthout  for- 

Lawrence  Executors  of  his  Will.  ther  Disposi-    . 

tion  appoint-   ■» 

'  a  Codicil,  dated  the  10th  of  January,  1802,  the  ingthe Trustees 

ator  bequeathed  pecuniary  and  specific  Legacies;  Executors. 

dug,  that  they  should  be  paid  out  of  his  real  and   m      resu  *"* 
6  .  r  Trust  as  to  the 

►nal  Estate ;  with  the  Payment  whereof  he  thereby  pj^jhice  of  the 

;ed  and  made  the  same  liable.  real  Estate  for 

the  Heir  at* 

be  Plaintiff,  the  Representative  of  the  next  of  Kin  of  Law. 

Testator,  filed  his  Bill;  on  jjie  Ground,  that  the 

Tfestator 
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1813.  Testator  died  intestate  q?  to  such  Part  of  his  Property 

**"*  and  Effects,  of  which  no  Disposition  was  expressly  made. 

v.  The  Cause  was  heard  for  farther  Directions,  upon  die 

Cock.  Master's  Report;  ascertaining  the  devised  Estates  and 

the  Testator's  next  of  Kin. 

Sir  Samuel  Romilly,  and  Mr.  fVingjUId,  for  the  next : 
of  Kin* 

Mr.  Heald,  for  the  specific  Devisee  John  Cock,  con- 
tended, that  he  was  entitled  to  take  the  Estates  devised  to 
him,  exonerated  from  Debts,  citing  Donne  v.  Lewis  (a),  . 
Wride  v.  Clark  [b)>  Dimes  v.  Topp (c), Manning  v.  Spoon- 
er  (d),  and  Serle  v.  St.  Eloy  (e). 

Mr.  Richards,  and  Mr.  Wear,  for  the  Trustees,  coo- 
tended,  that  an  Heir  cannot  be  excluded  by  Implication ; 
bat  express  Words  are  necessary ;  and  cited  Ackroyd  v. 
SmUhson(f),*iriMallabarv:MaUabar(g). 

Jan.  22.  The  Lord  Chancellor. 

The  only  Point,  calling  for  Decision  under  this  Bill, 

is,  whether  the  Money,  arising  from  the  Sale  of  the  real 

Estate,  which  it  is  not  necessary  to  apply  for  the  only 

Clear  Role  in    Purpose  expressed  in  die  Will,  is  to  be  considered  real 

Equity,  that,       or  personal  Estate.    This  Case  differs  from  any  of  the 

where  real  very  numerous  Cases,  that  have  occurred  upon  this  Point 

Estate  is  di-        The  Rule  in  Equity  is  clear;  that,  where  real  Estate  is 

reeled  to  be        directed  to  be  converted  into  personal,  for  a  Purpfee  ex- 

converted  into  •  pressed,  which  Purpose  fails,  either  wholly  or  partially, 

P""*1  for  a     in  the  former  Case,  though  the  Estate  has  been  converted, 

Puipoee,  which  ^  ^^  produce  of  tbat  Converaion  will  still  be  real 

feOs  either 

wholly  or  par-        (0)  2  Bro.  C  C.  25&  («*)  3  Ves.  114. 

tially,  to  that  (j)  g  Bro.  C.  C.  26Q,  in  (*)  2  P.  Wms.  885. 

Extent  the         Note.  (/)  1  Bro.  C.  C.  805. 

Money  is  eon-        (*)  2  Bro.  C.  C.  259,  in       Brown  v.  Bigg,  7  Ves.  279- 
•ideredieal         Note.  Of)  For.  79. 

Estate.  Estate: 
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Estate;  and  in  the  latter,  as  far  as  the  Purpose  fails,  so  far         1813. 
he  Money  is  to  be  considered  Realty,  and  not  Personalty.         U^l 


v. 

Cock* 

Devise  of  real 

Estate,  though 


This  Testator  does  not  express,  merely,  that  his  real 
Estate  shall  be  sold,  and  converted  into  personal :  but  he 
akes  both  Funds :  the  residuary  real  Estate,  if  I -may  use 
bat  Expression;  every  Devise  of  real  Estate,  though  in  ZpLlj rea= 
■'orm  residuary,  being  specific :   he  expressly  includes  £„_  ^  -^ 
leasehold  Estate,  and  all  his  personal  Property,  by  ex-  (^fic> 
>ress  Description ;  directing  the  whole  to  be  turned  into 
Aoney ;  and  to  be  applied  in  discharge  of  the  Expences  * 

f  the  Trustees  in  the  Execution  of  his  Will ;  and,  if  there  ' 

vas  nothing  more  in  the  Expression  of  the  Purpose  than 
lie  Satisfaction  of  fhose  Expences,  the  Money  remaining, 
tnapplied,  as  not  being  required  to  answer  that  Purpose, 
would,  as  far  as  it  was  derived  from  real  Estate,  be  con- 
idered  as  real,  not  personal  Property :  the  Principle  being, 
hat,  where  a  Testator  means  with  regard  to  a  particular    where  a  Tea- 
purpose  to  convert  his  real  Estate  into  personal,  if  that  tator  means  to 
Purpose  cannot  be  served,  the  Court  will  not  infer  an  In-  convert  real 
station  to  convert  the  Estate  for  any  other  Purpose,  not  Estate  into  per; 
expressed.  sonblfora 

particular 
It  is  said,  however,  that,  if  a  Testator  simply  directs  pt^^  jf 

fcie  Conversion  of  his  real  Estate,  expressing  no  Purpose  tjiat  p^po^ 
whatsoever,  with  reference  to  which  that  Conversion  is  cannot  be 
O  be  made,  the  Inference  is  necessary,  that  he  had  die  served,  the 
Purpose  of  Conversion,  and  no  other ;  and  it  is  upon  the  Court  will  not 
*hole  Expression  of  this  Will  contended,  that  the  Tes-  infer  any  other 
*tor  must  have  intended  a  Conversion  out  and  out,  as  it  Purpose. 
S  called ;  not  otaly  for  the  Purpose  expressed ;  but  using 
lie  Words  "  in  the  first  Place,"  and  not  afterwards  ex- 
pressing any  ulterior  Purpose,  the  next  Purpose  must  be 
i  upposed  to  be  merely  that  of  making  the  Conversion.  The 
Question  therefore  really  turns  upon  the  Construction  of 
dose  Words  u  in  the  first.  Place;"  lying  m  this  narrow 
Compass;  whether  this  Court  will  hold,  that  the  Principle, 

upon    * 
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1 813.  upon  which  hitherto  Property,  in  the  Form  of  Pertdmltjr*  ^ 

j£2i.  hu  been  given  to  the  Heir,  shall  be  denied  to  this  Case       3 

9#  as  here  are  Words,  which  may  import,  that  one  Purpos*^^ 

Cock*         was  to  convert  with  a  View  to  discharge  the  Debts  i 

Legacies ;  and,  no  other  being  expressed,  he  could  har- 
no  other  Purpose  than  the  mere  Conversion.  Thea-- 
Words  however  may  import,  either  that  he  meant  to  < 
press  that  Purpose,  and  only  the  ulterior  Purpose  o-  d[ 
mere  Conversion ;  or,  that,  first  expressing  that  Purpos^^, 
he  had  no  Purpose  beyond  that,  with  regard  to 
might  remain  after  satisfying  the  first  Purpose,  so 
pressed ;  and  my  Opinion  is,  that  the  Distinction  upo 
these  Words  is  much  too  slight  to  take  this  Case  out  < 
the  general  Principle.  So  much  therefore  of  the  Residu 
of  this  Money  as  arose  from  real  Estate,  must  be  cone  ^- 
dered  as  real,  and  be  declared  to  belong  to  the  Heir  (a). 

(a)  See,  upon  Resulting    410.  Sout house  v.  Bate,  Post,   *~* 
Trust,  Kingv.Dennison,  Post,    Vol.  396.  Gibbs  v.Rumscy,  ImT^i 
*  260.  Maugham  v.  Mason, Post,    294. 


ALCOCK,  Ex  parte  (l). 

BY  Indenture,  dated  the  26th  of  February,  181 
made  on  the  Marriage  of  John  Pooley  Kensingtof^^4 
with  Anne  Rawlins,  John  Pooley  Kensington  cc 


Lincoln's 
Inn  Hall. 

1813, 
Jan.  22. 
Covenant  in 
Marriage  Set- 
tlement by  the 
Husband,  that 

he  would  upon  (1)  1  Rose's  Bkpt.  Ca.  323. 

a  Month's  Notice,  or  in  the  Event  of  his  Default  during  his  Life,  that 
his  Representatives  would  within  a  Month  after  his  Death,  transfer 
Stock  in  Trust,  &c. :  in  Bar  of  Dower,  &c. :  with  a  Proviso,  that  not- 
withstanding the  Covenant  to  transfer  upon  their  Request  in  Writing, 
it  should  be  lawful  for  the  Trustees,  if  they  thought  fit,  to  forbear 
requiring  from  him  during  his  Life  the  Transfer.  .' 

A  contingent  Debt :  not  capable  of  Proof  under  a  Commission 
of  Bankruptcy  against  the  Husband ;  no  Transfer  made,  or  Notice 
given. 


with 
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with  Joseph  Alcock  and  Edward  Kensington,  that  he,     ~    1813. 
John  Pooley  Kensington,  would  at  *ny  Time  after  the       Alcock 
Solemnization  of  the  intended  Marriage,  upon  receiving       Ex  parte. 
from  Joseph  Alcock  and  Edward  Kensington  One  Calen- 
dar Month's  Notice  for  that  Purpose,  or  in  the  Event  of 
his  Default  during  his  Life  that  his  Representatives  would 
within  One  Calendar  Month  next  after  his  Death,  transfer 
tQ  Alcock  and  Edward  Kensington  a  Sum  of  <£  15,000 
Three  per  Cent  Reduced  Annuities,  in  Trust  for  John 
Pooley  Kensington  for  Life,  and  after  his  Decease  in 
Trust  for  Anne  Rawlins  for  Life,  and  after  her  Decease 
io  Trust  for  the  Children  of  the  Marriage,  in  such  Shares 
*od  Proportions,  as  therein  mentioned ;  and  in  case  of  no 
Children  over :  with  a  Proviso,  that  notwithstanding  die 
Covenant  of  the  Husband  to  transfer  the  -f  15,000  Stock 
to  the  Trustees  upon  their  Request  in  Writing,  it  should 
be  lawful  for  the  Trustees,  if  they  thought  fit,  to  forbear 
requiring  from  him  during  his  Life  the  Transfer  of  that 
Sum.   It  was  declared,  that  the  Husband  might  leave  any 
equal  or  greater  Sum  by  Will  in  Satisfaction ;  and  that 
*hc  Provision  thereby  made  for  the  Wife,  was  intended  to 
**«,  and  she  did  thereby  accept  the  same,  in  Bar  or  Lieu 
****d  Satisfaction  of  all  her  Dower  and  distributive  Share 
***  the  real  and  personal  Estates  of  her  Husband* 

-  There  was  Issue  of  the  Marriage  Two  Daughters, 
^-nne  and  Emily.  No  Transfer  was  ever  made  of  the 
•^^  15,000  Stock :  nor  was  any  Notice  given  by  the  Trus- 
*^es,  requiring  a  Transfer. 

On  the  22d  of  July,  1818,  a  Commission  of  Bank- 
*"*aptcy  issued  against  John  Pooley  Kensington  and  Co. ; 
**>*der  which  they  were  declared  Bankrupts.  A  Petition 
^*^a  presented  by  the  Trustees  under  the  Settlement ; 
l*r*yiiig  that  they  might  be  admitted  as  Creditors  against 

Voi.I.  N  John 
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19*3.  John  Pooletj  Kensington  for  the  Sum  of  <£3437 :  10* 

Alcock,        i°g  *e  Value  of  the  jf  15,000  Stock  at  the  Date  ol 
Export*.       Commission* 

Sir  Arthur  Piggott,  and  Mr.  Martin,  for  the  Pet 

The  Debt  was  constituted  by  the  Marriage ;  which 
the  Consideration  for  it ;  and  the  Obligation  to  trarisfi 
receiving  One  Month's  Notice  was  merely  for  the 
pose  of  putting  the  Trustees  into  Possession  of  the  F 
effecting  Payment  of  the  Debt  previously  due. 
Want  of  Notice,  prior  to  the  Bankruptcy,  is  immatc 
Notice  not  being  necessary  to  constitute  the  Debt, 
was  at  all  Events,  and  in  the  most  absolute  Sense  ol 
Terms,  Debilum  in  prasenti  solvendum  injuturo. 
Trustees  were  invested  with  the  Discretion  to  suspend 
Notice ;  leaving  the  Husband  in  Possession  of  the  F 
which  Power  amounted  in  Substance  to  this ;  that 
might  lend  the  Money  to  the  H  usband  for  life.  It  I 
unimportant,  that  the  Wife  agreed  to  accept  this  F 
sion  in  Bar  of  Dower:  a  valuable  Interest,  whicb 
cannot  be  presumed  to  relinquish  for  a  mere  contin 
Provision ;  the  Failure  of  which,  if  this  Debt  cann< 
proved,  leaves  her  utterly  destitute. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Wilson 
the  Assignees. 

This  Debt  is  merely  contingent,  by  the  Want  of  N< 
In  some  Cases  the  Bankruptcy  itself  is  Notice :  bui 
Terms  of  this  Settlement,  requiring,  that  the  Notice  si 
be  in  Writing,  preclude  that.  The  Husband  may  be 
to  answer  this  Covenant ;  as  he  may  in  the  Course  c 
future  Life  acquire  sufficient  Property.  This  Case 
within  those,  where  something  must  be  done  to  const 

all 
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a  Debt;  which  not  being  done,  no  Debt  arises.     King,  1813. 

Ex  forte  (a),  Mare,  Ex  parte  (6).  Alcock, 

The  Lord  Chancellor.  *  ** 

I  cannot  doubt,  that  this  was  a  pore  contingent  Debt  at 
the  Time  of  the  Bankruptcy  (1).  If  this  is  a  Debt,  it  must 
b*  bf  Covenant    There  is  no  Possibility  of  raising  any 
implied  Debt  upon  any  Contract,  except  what  is  in  the 
Xieed.   .  There  are  Three  Ways  of  satisfying  this  Cove- 
nant: first,  that  the  Trustees  should  give  a  Month's 
^Notice ;  which  having  expired  without  a  Transfer,  there 
'Would  be  a  clear  Debt  proveable :  secondly,  the  Words 
c<  iu  the  Event  of  his  Default  during  his  Life,"  afford  an 
Implication,  that,  if  without  Notice  he  had  transferred, 
tliat  would  be  a  Satisfaction :  but  his  Bankruptcy  cannot    iiailimlIjtcv 
fx>ssibly  have  the  Effect  of  a  voluntary  Transfer.     The  ^mnot^vethe 
tlaird  Mode  is,  that  his  Representatives  should  cause  a  Effect  of  volun- 
TVansfer  to  be  made  within  One  Month  after  his  Death.  j™  Transfer 
1*bit  is  purely  contingent.     I  cannot  adopt  the  Construe-  0f  stock  under 
tion,  put  upon  this  Clause ;  that  notwithstanding  the  Hus-  a  Covenant 
band's  Covenant  to  transfer  the  Stock  upon  such  their 
H-equest  in  Writing,  as  aforesaid,  it  should  be  lawful  for 
*He  Trustees,  if  they  thought  fit,  to  forbear  requiring  a 
T*ransfer  from  him  during  his  Life.    That  was  inserted     Construction 
*V>r  this  Reason  ;  that,  where  it  is  put  upon  Trustees  to  0f  a  Clause, 
Rive  a  Month's  Notice  in  Writing  for  the  Benefit  of  the  giving  Trus- 
-^*5imily,  the  Trustees  would  always  consider  themselves  in  tees  Liberty 
^^me  Danger,  if  they  did  not  give   Notice.     That  is  to  forbear  en- 
*  therefore  inserted  for  their  Protection ;  and  is  a  Clause,  forcing  Pay- 
**  X>°n  which,  if  inserted  with  any  other  View,  great  Diffi-  ment*  ***** Jt 
*^%alty  would  arise  in  Bankruptcy;  as  giving  an  Option  was  for  their 

WSF*.**.  HiU,l  Co*,  300.  I^Uw 

(6)  8  Vu.  335.    E*parU  ^  ^^ 

^ {\)  Ex  parte  Caswell,  2  P.    44.179.  Minet,  Ex  parte,  14  it  might  amount 

497.    Murphy'*  Case,     Ve$.  189.  to  Fraud. 

kan'*Caat,\Sck.&Lcf. 

N2  not 


ISO 


1818. 


Alcock, 
Ex  parte. 


Lincoln's 
Inn  Hall.  . 

1812, 
Dec.  14.19. 
1813, 
Jan.  16. 
Receiver 
granted  before 
Answer  upon 
the  Bill  of  a 
Purchaser  pen- 
dente lite  :  viz. 
a  Suit,  insti- 
tuted by  the 
Wife  of  the 
Vendor  \  claim- 
ing under  a  Set- 
tlement j  vo- 
luntary, as  be- 
ing after  Mar- 
Vioge. 
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not  to  enforce  Payment  except  upon  the  Approach  c 
solvency ;  and  Cases  may  be  conceived,  in  which  it  v 
amount  to  Fraud. 

I  say  nothing  upon  the  Right  to  Dower.  If  Dov 
barred  by  this  Settlement,  it  is  not  necessary  to  notw 
if  not  barred,  there  is  no  Question  upon  it  befon 
The  Question  is,  whether  this  Covenant  was  brokei 
fore  the  Bankruptcy ;  and  with  great  Regret  I  am  b 
to  say,  it  was  not.  - 


METCALFE  v.  PULVERTOFT. 

BY  Indentures  of  Lease  and  Release,  dated  the 
and  15th  January  t  1807,  the  Defendant,  J 
Richard  PuJvertqft,  conveyed  certain  Estates  to  the 
of  himself  for  Life ;  with  Remainder  to  the  Use  o 
Wife  Sarah  for  Life;  with  divers  Remainders  ov 
their  Issue,  and  with  Reversion  in  Fee  to  himself.  ' 

By  other  Indentures,  dated  the  28th  and  29th  of  • 
1807,  the  Defendant  J.  R.  Ptdvertqft  mortgaged  i 
Estates  to  the  Defendant  Thomas  Foster^  to  secur 
Monies  then  owing  to  Foster,  or  thereafter  to  be  adva 
by  him. for  the  Defendant  Jl  JR.  Pulvertqfi. 

By  other  Indentures,  dated  the  13  th  and  14th  ofAu± 
1807,  Fosters  Debt  having  been  satisfied,  the  same 
tates,  with  other  Lands,  were  mortgaged  to  Thomas 
vertoft  in  to  secure  £ 800.  By  other  Indentures,  c 
the  S I  st  of  May  and  the  1  st  of  June,  1 808,  Foster  ai 
jR.  Pvivertoft  conveyed  the  same  Estates  unto  Tfu 
Ptdvertqft  in  Fee ;  in  Trust  by  Sale  of  a  competent 
of  the  Estates  to  satisfy  himself  his  Debt  of  <£800; 
to  convey  the  Remainder  of  the  Estates  to  the  Uf 
Phelps  and  Bonnet9  and  their  Heirs,'  during  the  Li 

•.   Si 
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wah  Pulvertqft,  upon  Trust  for  her  separate  Use ;  with  1812-13. 

unainder  to  J.  R.  Ptdverioft  for  Life,  and  Remainders,  Metcalfe 

er;  the  ultimate  Remainder  being  to  the  right  Heirs  of  v, 

e  Survivor  of  J.  JR.  Pulvertqft  and  Sarah  bis  Wife.  Pulvertoft. 

By  other  Indentures,  dated  26th  and  27th  and  the  28th 
d  29th  of  June,  1810,  Thomas  Pulvertoft  having  been 
id  off,  the* Estates  became  vested  in  Phelps  and  Bon- 
r,  to  the  Use  of  them  and  their  Heirs  during,  the  Life 
Sarah  Pulvertoft,  in  Trust  for  her  separate  Use  for 
fe;  and  after  her  Decease  to  the  Uses  declared  in  the 
*ds  of  the  15th  of  January,  1807,  and  the  1st  of  June, 
08. 

By  Indentures,  dated  the  Sd  and  4th  of  April,  1812, 
Suit  having  been  instituted  upon  the  Bill  of  Sarah  Put- 
Hqft  against  her  Husband,  praying  an  Execution  of  the 
ttlement,  and  an  Injunction  to  restrain  him  from  selling 
incumbering,  James  R.  Pulvertoft,  in  Consideration 
the  Sum  of  <£4500,  conveyed  the  Estates  to  the  Plain- 
's in  Fee,  in  Moieties.  Sarah  Pulvertoft,  being  then 
Possession  as  well  of  the  Estates,  as  of  the  Title  Deeds, 
d  threatening  to  cut  Timber,  the  Plaintiffs  immediately 
on  their  Purchase  filed  their  Bill ;  alleging,  that  the 
ttlements,  being  made  after  Marriage,  were,  except  so 
as  related  to  the  Mortgages  to  Foster  and  Thomas  PuL 
Hoft,  made  without  any  valuable  Consideration,  and 
vefore  void,  as  against  the  Plaintiffs,  Purchasers  for  va- 
ible  Consideration ;  charging,  that  the  Defendants  took 
Ivantage  of  their  legal  Estate  to  prevent  the  Plaintiffs 
oceeding  at  Law ;  and  prating,  that  the  Plaintiffs  might 
let  into  Possession  of  the  Estates ;  that  the  Defend- 
its  might  be  restrained  from  setting  up  such  legal  Es- 
te  in  Bar  to  any  Action  at  Law,  to  be  brought  by  the 
laintiffs ;  that  the  Defendants  might  deliver  up  the  Title 
eeds,  and  come  to  an  Account  of  the  Rents,  received  by 
leui ;  and  that  a  Receiver  might  be  appointed. 

NS  All 
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1812-13.  All  the  Defendants,  with  the  Exception  of  Mn. 

Mbtcjllvb  vertofi,  having  put  in  their  Answers,  a  Motion 

Vm  made  on  the  Part  of  the  Plaintiffs  for  a  Receiver. 
Pulvebtoft.       j^  ^^  mA  Mr  WakejUU%  for  the  Motion. 

Mr.  Haslewood,  for  the  Defendant,  Sarah  Pulvertofr^Ji. 

This  is  an  Application  for  a  Receiver  before  Answer  ^aer. 
Vcum  v.  Barnett  (a),  and  Compton  v.  Bearcrq/t,  meH-sn- 
tioned  in  Mr.  Brown's  Note,  are  the  only  Cases,  in  whic^-ch 
a  Receiver  has  been  appointed  before  Answer:  butr  in 
Vann  v.  Barnett  the  Defendant's  Affidavit  was  considira»  —Yd 
equivalent  to  an  Answer;  and  the  Circumstances  •  of 
Compton  v.   Bcarcrqft  do  not  appear.     Huguenm  v. 

Baseley  (b\  and  Lloyd  v.  Passingham  (c),  were  Cases  of 

Fraud  and  Abuse  of  Confidence :  but  there  is  no  Fraud  m 

the  present  Case ;  the  Settlement  having  been  made  mm    °& 
meritorious  Consideration ;  nor  is  there  any  Certainty,  ths«^*al 
the  Plaintiff  will  be  ultimately  entitled  to  relief;  aCS-— lT- 
cumstance,  to  which  the  Court  looks  in  appointing      ~2  a 
Receiver.    Perhaps  the  Wife  might  have  put  in  a  Pie*         -  m 
Bar  to  this  Bill  of  Lis  pendens;  a  Suit  having  been  i  -s»  ln" 
stituted  by  her  to  compel  her  Husband  to  carry  into  Effe  <^^ect 
the  voluntary  Settlement;  in  which  Suit  he  filed  /a  D  ^'e" 
murrer ;  which  was  over-ruled  (d).    The  Plaintiffs,  ther-""*  -rc" 
fore,  having  purchased  pendente  lite,  must  be  taken  r       - to 
have  purchased  with  full  Notice ;  Sorrett  v.  Carpenter  (e^m  -er 

(a)  %Bro.  C.  C.  158.  Mid-  (A)   13   Ves.  105,  and  f       U 

dleton  v.  Dodswell,  13  Ves.  Ves.  273- 

260.  Duckworth  v.  Trafford,  (c)  16  Ves.  59. 

18  Ves.  283.  (rf)    The    Demurrer   mm-  ^u 

Receiver  appointed  before  over-ruled  upon  the  Form  j  ***-    " 

Appearance,  Defendant  ab-  covering  too  much.    Pmtoss*    mr* 

sconding  to  avoid  Service  of  teft  v.  Pulvertqft,  18  Ves.  8    -*** 

Subpoena.  Maguire  v.  Allen,  (e)  2  P.  Wms.  482. 
1  Ball  and  Bcatty,  75. 
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.Under  such  Circumstances  the  Court  will  not  by  appoint-       1812-13. 
iag  a  Receiver  strip  this  married  Woman  of  her  only     Metcalfe. 
Means  of  Defence  and  Subsistence.  v# 

PULYKSTOrT. 

Mr.  Leach,  in  Reply. 

It  is  not  universally  true,  that  a  Receiver  cannot  be 
appointed  before  Answer.  The  Rule  of  the  Court  is, 
that  a  Motion  for  a  Receiver  cannot  be  made,  as  for  an 
Injunction  it  may  be,  without  Notice.  The  Question  is, 
whether  the  Court  will  refuse  that  Relief,  which  the  Ces- 
tuis  que  Trust  are  entitled  to,  merely  on  the  Ground,  that 
this  Lady  is  interested  i  In  a  late  Case  (a),  where  after  a 
voluntary  Settlement  the  Settlor  entered  into  a  Contract 
to  sell,  the  Master  of  the  Rolls  on  manure  Considers* 
tion  decreed  a  specific  Performance  against  the  Parties, 
claiming  under  the  voluntary  Settlement  Admitting  the 
lie  pendens  to  be  Notice,  that  under  the  Statute  (6)  is 
immaterial. 

The  Lord  Chancellor. 

With  respect  to  appointing  a  Receiver  before  Answer, 
I  take  it,  that  the  Cases,  where  the  Court  has  refused  it, 
turned  upon  this :  that  the  Party  applying  for  the  Appoint- 
ment could  not  state,  that  he  had,  strictly  speaking,  an 
equitable  Title.  In  die  Cases,  alluded  to  in  the  Argu- 
ment, the  Plaintiffs  contended,  that  they  were  entitled  to 
have  the  legal  Estate  conveyed  to  them  freed  from  other 
Claims.  In  P'ann  v.  Barnett  the  Receiver  would  not 
have  been  appointed,  unless  the  Defendant  had  filed  an 
Affidavit,  shewing,  in  Substance,  that  the  Plaintiff  had  an 
equitable  Title.  The  real  Question  here  is,  whether  this 
voluntary  Settlement  gives  auy  Title  whatsoever  as  against 
the  Purchaser.     If  it  has  not  the  Effect  of  giving  such 

(a)  Buckle  v.  Mitchell,  at        (i)Stat.  27  Elix.c.4. 

the  Rolls,  1812. 

N  4  Tide, 
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Title,  the  Circumstance  of  the  Mortgagees,  joining  will  ao* 
avail  agaiost  the  Purchaser:  insisting,  that  what  the  De- 
p.  fendants  call  the  legal  Estate  is  no  legal  Estate.    If,  how- 

Pultkrtoft.  ever>  tne  Estate  has,  as  it  is  alleged,  been  purchased  at 
a  third  Part  of  its  Value,  then  according  to  the  Case, 
decided  by  Lord  Mansfield  (a),  that  Purchase  would  not 
prevail  against  the  voluntary  Settlement  As  this  is  a 
Case  of  some  Nicety,  I  will  peruse  the  Pleadings. 


1813, 
Jan.  16. 


The  Lord  Chancellor  made  the  Order;  observing, 
that  after  the  Decision  of  the  Master  of  the  Rolls  upon  the 
principal  Point,  that  the  Purchaser  could  compel  an  Exe- 
cution of  the  Contract,  he  must  have  a  Receiver  (1). 

(a)  Doe  on  the  Demise  of  Watoon  v.  Routledge,  Camp.  705-m 


Lincoln's 

Inn  Hail. 

1813, 

Jan.  19. 


PHILIPS  v.  GIBBONS. 


Order  for 
Time  to  answer 
not  corrected 


THE  Bill  prayed,  that  certain  Bills  of  Exchange 
might  be  delivered  up  to  be  cancelled;  and  the  De^^ 
bv  extending  it  fen<*ants  restrained  from  negociating  them,  and  from  pre::' 
to  the  usual  ceeding  at  Law.  An  Injunction  for  Want  of  Answer* 
Order  for  Time  issued.  On  coming  in  of  the  Answer  the  Plaintiff  too^cr 
to  plead,  an-  Eleven  Exceptions ;  pending  the  Reference  of  which  tW 
ewer,  or  demur,  the  Master  the  Defendants  sued  out  a  bailable  Wr^ 
not  demurring  against  the  Plaintiff;  upon  which  they  proceeded  to  Out- 
done, lawry. 
No  Plea  of 

Outlawry  in  a        Most  of  the  Exceptions  having  been  allowed  by  thrJ 

Suit  for  the 

same  Duty  or  Thing,  for  which  Relief  is  sought  by  the  Bill. 


(1)  Metcalfe  v.  Pidverto/t,  Post,  Vol.  2.  200. 


Mask 
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Matter,  die  Defendants  took  an  Exception  to  his  Re- 
port; previous  to  which  the  Plaintiff  had  obtained  an  Or- 
der to  amend ;  and  that  the  Amendments  and  Exceptions 
ahould  be  answered  at  the  same  Time.    The  Defendants 
hiving  on  the  9tb  of  November  last  obtained  an  Order 
"for  Six  Weeks  Time  to  answer/9  a  Motion  was  made, 
that  notwithstanding  that  Order  they  might  be  at  Liberty 
to  plead  Outlawry  in  Bar  to  the  Plaintiff's  Suit;  on  the 
Ground,  that  the  Order  had  been  inconsiderately  obtain- 
cd;  and  ought  to  have  been  the  usual  Order  to  plead,  an- 
**er,  or  demur*  not  demurring  alone ;  and  that  at  the 
Time  the  Order  was  obtained  the  Defendant's  Solicitor 
**aa  ignorant  of  the- Outlawry  (l). 

Mr.  Hart,  and  Mr.  Raithby,  opposed  the  Motion,  on 
™e  Ground,  that  a  Plea  of  Outlawry  was  within  the 
e*presa  Terms  of  Lord  Clarendon's  Order  (a)  wholly 
u,*available,  where  the  same  Duty,  or  Thing,  for  which 
Relief  was  sought  by  the  Bill,  had  been  in  Issue  ;  a  Rule 

(a)  "  A  Plea  of  Outlawry,    brought  on  a  Verdict,  could 

Outlawry,  grounded  on  that 
Verdict,  be  pleaded  in  Bar. 
(Co.  Lilt.  128,  a.  System  of 
Plead.  300.)  The  Reason, 
upon  which  the  Rule  is  found- 
ed, is  said  to  be,  that,  if  a  Plea 
of  Outlawry  were  allowed  in 
these  Cases,  it  would  be  Ex- 
ceptio  ejusdem  rei  cujuspetitur 
dtisolutio.  (See  Syst.  Plead, 
p.  300,  22$,  and  Authorities 
there  cited.) 


1813. 


**  if  it  be  in  any  Suit  for  that 

c<  I>nty,  touching  which  Re- 

"  lief  is  sought  by  the  Bill,  is 

**  insufficient,  according  to  the 

**  Mule  of  Law  ;  and  shall  be 

Cc  disallowed  of  course;  as  put 

'*  in  for  Delay"    Orders  in 

Cfc.p.U9.  (Ed.  1698)  (2). 

Aa  to  the  Rule  at  Law,  in  a 

Writ  of  Error  to  reverse  an 

Outlawry,  Outlawry  in  that 

Suit,  or  at  any  Stranger's  Suit, 

is  Qo Bar;  nor  again  in  Attaint, 


(l)  Kenrick  v.  Clayton,  3 
Sro*  C.  C.  214-.  Anon.  2  P. 
*^.  46*.  De  Minckuitz  v. 
^*wy,  16  Ves.  355,  on  the 
^**estion*  whether  a  Pica  is 


an  Answer  with  reference  to 
the  Order. 

(2)  Ord.  Ch.  (Ed.  Beam.) 
175. 

adopted 


Philips 

v. 
Gibbons. 
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1813. 


Philips 

v. 
Gibbons. 


adopted  by  Lord  Redesdale  in  bis  Treatise  of  Pleading  fit) ; 
and  the  Case  of  Roberts  v.  Hartley  (6)  was  mentioned. 

Sir  Samuel  Romitty,  in  support  of  the  Motion,  ad- 
mitting, that  no  Answer  could  be  given  to  Lord  Claren- 
don's Order,  contended,  that  the  Question  at  present  was 
merely,  whether  the  Defendants  were  not  entitled  to  the 
usual  Order.  ,   - 

•  The  Lord  Chancellor  observed,  that  the  Renter 
always  proceeded  to  draw  up  the  Order  according  to  the 
Instructions,  signed  by  Counsel  (c) ;  and  there  would  tx 
no  End  to  Alterations  in  Orders,  if  the  Court  listened  to 
Parties,  coming  here  to  correct  their  own  Mistakes ;  whiol 
he  was  the  less  disposed  to  do  on  the  present  Occasion  '* 
as  the  Plea  of  Outlawry  seemed  altogether  unavailable* 


No  Order  was  made. 

(a)  P.  185. 

(6)  1  Bro.  C.  C.  56. 


(c)  See  Taylor  v.  Afifr*^* 
10  Fes.  444. 


1813, 
Jan.  29. 

An  Amend- 
ment in  the  Ti- 
tle of  an  An- 
swer being  ne- 
cessary, viz.  in- 
stead of  "the 
/  farther  An- 
*'  swer  to  the 

"  original  amended  Bill,"  entitling  it  "  the  farther  Answer  to  the  ori- 
"  ginal  Bill  and  the  Answer  to  the  amended  Bill,"  the  Answer,  so 
amended,  must  in  the  Case  of  a  Peer  be  again  attested  upon  Honor ; 
as  in  the  Case  of  a  Common  Defendant  it  must  be  re-sworn. 


PEACOCK  v.  THE  DUKE  OF  BEDFORD. 

THE  Six  Clerk  having  objected  to  file  the  Defend; 
Answer  on  account  of  the  Manner,  in  which  it 
entitled,  a  Motion  was  made,  that  the  Defendant  may 
at  Liberty  to  amend  the  Title  to  the  Parchment  Writi 
purporting  to  be  the  Answer  to  the  Exceptions 
amended  Bill  in  this  Cause,  by  striking  out  the  W< 
u  The  farther,  Answer  of  John  Duke  of  Bedford,  one 
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*  the  Defendants  to  the  original  amended  Bill  of  John 
"Pickering  Peacock,  Esquire,  Complainant;99  and  by 
inserting  the  Words,  "  The  farther  Answer  of  the  De- 
<*  fendant  John  Duke  of  Bedford  to  the  original  Bill  of 
€t  John  Pickering  Peacock,  Esquire,  Complainant ;  and 
"  the  Answer  of  the  Defendant  John  Duke  of  Bedford 
"  to  the  amended  Bill  of  Complaint  of  John  Pickering 
"  Peacock,  Esquire,  Complainant;"  and  that  the  said 
Parchment  Writing  may  be  filed,  after  such  Alteration  in 
the  Title  of  it,  without  its  being  again  taken  upon  the  said 
Defendant's  Attestation  of  Honor. 


1813. 

PlACOCK 

V. 

The  Duke  of 
Bedford. 


Mr.  Newland,  in  support  of  the  Motion,  distinguished 
this  from  the  Case,  where  the  Defendant  was  a  Com- 
moner ;  who  might  be  indicted  on  his  Answer  for  Perjury : 
and  therefore  the  Plaintiff  was  entitled  to  have  the  Answer 
in  such  a  Case  re-sworn ;  and  stated,  that  the  Duke  was  in 
the  Country,  as  a  Reason  for  the  Application  for  dis- 
pensing with  his  Attestation. 

The  Lord  Chancellor. 

In  the  Case  of  a  common  Defendant,  putting  in  an 
-Answer  with  a  wrong  Title,  the  Court  will  not  permit 
Amendment  witho.ut  re-swearing  the  Answer :  the  Security 
of  the  Plaintiff  for  the  Truth  of  the  Answer  consisting  in 
*he  Liabilities,  incurred  by  the  Defendant.     A  Peer  cer- 
tainly answers  without  Oath ;  but  the  Plaintiff  has  a  Right 
*o  a  similar  Security  in  that  Case ;  unless  he  has  waived 
that  Right.    As  in  the  Instance  of  a  common  Defendant 
therefore  the  Answer  must  be  re-sworn,  though  it  is  as 
clear,  as  it  is  in  this  Case,  that  he  intended  to  swear  all, 
that  was  in  the  former  Answer,  so  in  the  Instance  of  a 
Peer,  the  Security  to  the  Plaintiff  for  the  Truth  of  the 
Answer  being  the  Attestation  upon  Honor,  he  must  have 
that  Security  to  the  altered  Record  in  the  same  Manner. 

MACHER 


\ 
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1813, 
Feb.  5. 

Covenant 
against  using 
Premises  as  a 
Shop  or  Ware- 
house for  any 


MACHER  v.  THE  FOUNDLING  HOSPITAL.    — 

THE  Defendants  having  brought  an  Ejectment  foi»«=2 
Breaches  of  Covenant,  the  Plaintiff,  who  was  die 
cupying  Tenant  by  Assignment  from  a  Sub-lessee,  obtainecv 
under  a  Judge's  Order  a  Particular;  stating,  that  by  the 


Trade   without  8*na*  Lease  the  Lessee  or  Lessees,  &c.  covenant  not 


convert,  use,  or  occupy,  nor  suffer  to  be  converted,  used 
occupied,  the  said  demised  Premises,  &c,  into  or  for  an; 
Shop,  Warehouse,  or  other  Place  for  carrying  on  an; 
Trade ;  nor  suffer  any  open  or  public  Shew  of  Bui 
therein  without  the  previous  Consent  in  Writing  of  ths 
Lessors;  nor  commit  or  permit  or  suffer  to  be  done  anjT" 
thing  upon  the  Premises,  which  may  grow  to  the  Annoy- 
ance or  Damage  of  the  Lessors,  or  of  any  of  their  other 
Tenants ;  that  the  Business  of  a  Baker  and  a  Baker's  Shop 
hath  been  carried  on  in  the  Premises ;  and  the  Defendant 
(at  Law)  hath  erected,  &c.  upon  the  Premises  an  Oven, 
used  by  him  in  the  Way  of  his  Trade  or  Business;  which 
is  to  the  Annoyance  or  Damage  of  such  Lessors,  or  the 
other  Tenants;  and  hath  committed,  &c.  divers  other 
Things  upon  the  same  Premises,  which  have  grown  to  the 
Annoyance  or  Damage  of  such  Lessors,  or  their  Tenants. 

No  Licence  in  Writing  having  been  produced  at  the 
Trial,  a  Verdict  was  given  for  the  Lessor  of  the  Plaintiff. 
The  Bill  stated,  that  the  Sub-lessees,  under  whom  the  Plain- 
tiff derived  Title  had  successively  carried  on  the  Trades  of  a 


Licence  in 
Writing,  or 
permitting  any 
Thing,  which 
may  grow  to 
the  Annoyance 
or  Damage  of 
the  Lessors,  or 
any  of  their 
other  Tenants. 

Breach, 
though  not  a 
Nuisance  in 
Law,  public  or 
private,  being 
an  Annoyance, 
not  protected 
by  Injunction : 
there  being  no 
Licence ;  and 
Permission  of 
One  Trade  not 
to  be  construed 

a  general  Licence  for  any  Trade :  nor  will  the  Court  enter  into  a  Com- 
parison, which  are  more  or  less  offensive. 

Whether  a  Corporation,  consisting  of  numerous  Governors,  would  be 
bound  by  the  Acquiescence  \>f  some,  standing  by,  permitting  Expendi- 
ture, &c.  Qucere. 

Plumber, 
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mber,  a  Potatoe-dealer,  a  Green-grocer,  and  a  Coal- 
ler,  upon  the  Premises  in  Question ;  that  since  he  pur- 
sed the  Lease,  he  had  expended  nearly  <£500  in  Repairs, 

in  erecting  an  Oven  and  the  other  necessary  Build- 
i  for  his  Trade  :  and  that  the  Premises  had  been  open 

used  as  a  Shop  generally  for  Ten  Years  past ;  during 
ivbich  Time  the  Defendants  had  without  any  Objection 
jived  the  Rent ;  praying  an  Injunction  against  entering 
Judgment  and  taking  out  Execution;  and  that  the  Plain, 
may  be  quieted  in  his  Possession!  and  in  carrying  on 
Trade. 


1813. 

Macheb 

if. 

The 

Foundling 

Hospital. 


The  Answer  insisted,  that  the  Plaintiff's  Business  had 
n  carried  on  to  the  great  Nuisance  and  Annoyance  of 
Neighbourhood;  the  Smoke,  issuing  from  the  Bake- 
ise  Chimney,  being  injurious ;  that  the  Defendants  had 
nted  him  no  Licence:  that,  admitting,  some  of  the 
vernors  and  Guardians  of  the  Hospital,  and  their  Secre- 
r,  did  know,  that  the  Work  of  erecting  the  Oven  was 
ng  on,  and  did  not  object  to  it,  the  Number  of  their 
vernors  was  Five  Hundred ;  and  therefore  such  Omis- 
i  to  object  on  the  Part  of  individual  Governors  of  a 
ritable  Corporation  could  not  be  considered  as  amount* 
to  Licences  by  such  Corporation  to  Tenants  to  do 
ts  in  Breach  of  their  Covenants ;  and  which  may  ma- 
ally  tend  to  the  Deterioration  or  Ruin  of  the  Charity 
ate ;  or  as  Waivers  of  the  Forfeiture ;  especially  as  die 
spital  had  never  received  Rent  from  any  but  their  own 
jinal  Lessee ;  the  Plaintiff  being  the  Assignee  only  of 
ub-lessee. 


2ause  was  shewn  upon  the  Answer  against  dissolving 
Injunction. 

kfr.  Hart,  and  Mr.  RoupeU,  for  the  Plaintiff,  contended, 
t  the  Defendants  had  Notice  of  the  Alterations;  and 

had 
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had  by  their  Acquiescence  precluded  themselves  from 
objecting :  that  they  had  waived  the  Forfeiture ;  if  k  was 
one ;  and  that  the  Act  complained  of  was  not  a  Nuissoce. 

Sir  Samuel  Romilfy,  Mr.  Bell,  and  Mr.  DmodemeB* 
for  the  Defendants,  insisted,  that  a  Court  of  Equity  could 
no  more  dispense  with  the  Licence,  necessary  to  prevent 
the  Acts  complained  of  working  a  Forfeiture,  than  a  Court 
of  Law  could  :  that  here  there  was  a  positive,  unupuvo 
cal,  Breach,  creating  a  Forfeiture;  that  the  Defendants, 
as  a  Corporation,  had  no  Notice ;  a  few  Individuals  being 
alone  acquainted  with  it ;  that  the  Corporation  had  ob- 
jected the  first  Instant  they  were  apprised  of  it ;  that  the 
Act  complained  of  was  a  Nuisance,  materially  injurious 
to  the  adjoining  Property  of  the  Hospital ;  and  that,  if 
not  a  Nuisance,  it  was  certainly  an  Annoyance;  which  is 
all,  that  was  necessary  to  bring  it  within  the  Terms  of  the 
Covenant. 


The  Lord  Chancellor. 

I  have  no  Conception,  that  this  Covenant 'cannot  be 
considered  as  broken ;  unless  the  Act  done  amounts  to  a 
Nuisance  in  Law,  either  public  or  private ;  the  Act  pro- 
hibited being,  using  the  Premises  as  a  Shop,  Warehouse,. 
&c.  for  carrying  on  any  Trade ;  or  permitting  to  be  done 
upon  the  Premises  any  thing,  which  may  grow  to  the  An- 
noyance or  Darilage  of  the  Lessors,  or  of  any  of  their 
other  Tenants.  If  the  Object  of  both  Parties  is  so  to 
consider  the  Meaning  of  this  Covenant,  that  the  Plaintiff 
shall  carry  on  his  Trade,  so  conducted,  as  not  "  to  annoy 
u  or  do  Damage,9'  to  any  other  Tenants,  it  may  be  the 
Subject  of  Arrangement* 

As  to  the  Question,  whether  a  Licence,  given  to. open 
a  Shop,  is  to  have  a  different  Operation  here  and  at  Law, 

it 
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it  has  been  long  settled  at  Law  (a)  that,  a  Covenant  not  1913. 

to  assign  without  Licence  being  once  dispensed  with,  the        mIchbb   ' 

Condition  has  gone ;  and  Equity  has  followed  that  (6).  I  ^ 

should  not  have  thought  that  a  very  good  Decision  ori-  j^e 

giually;  and,  I  think,  here  we  ought  to  hesitate  to  say,     Foundling 

that,  if  the  licence  is  to  be  in  Writing,  a  mere  Act,  not      Hospital. 

establishing,  whether  the  Party  meant  a  Licence,  general    Covenant  not 

or  particular,  should  be  taken  to  be  a  general  Licence :  to  assign  with- 

admitting  therefore  the  Application  of  the  Doctrine  of  out  Licence* 

Law  in  the  Case,  to  which  I  allude  (1).    If  however  the  once  dispensed 

Covenant  is  not  to  convert  the  Premises  into  a  Shop,  or  w***1'  *^c  Con* 

to  carry  on  a  Trade,  without  a  Licence  in  Writing,  I  cai*.  ^^on  to  6°nc» 

not  conceive,  that  the  Permission  of  the  Lessor  without  m  y* 

Writing  to  carry  on  one  Trade  amounts  to  a  general  Li-         "^     \  * 

cence  for  auy  Trade,  as  the  good  Sense  is.  and,  if  it  is    .  , 

J  °  .    ciple  question- 

new,  the  Law  ought  to  be,  that  you  must  infer  from1  his    . .        , 

Conduct,  that  the  Lessor  would  have  given  in  Writing  fate  extended  • 

that  Sort  of  Licence,  which  it  would  have  been  prudent  fQf  jog^^   to 

to  give ;  and  it  cannot  be  represented,  that  a  Licence  to  a  mere  Act . 

open  a  Shop  for  a  particular  Trade  raises  the  Inference,  wntTe  the  Li* 

that  commencing  with  that  Trade,  the  Lessee  may  after-  cence  is  to  be 

wards  carry  on  any  other.  in  Writing. 

In  this  Case  therefore  I  cannot  from  the  Permission  to 
carry  on  a  particular  Trade  in  this  Shop  conceive,  that 
the  Tenant  may  carry  on  any  other ;  and  a  Court  of  Equity 
ought  not  to  enter  into  a  Comparison  ;  and  permit  him 
to  carry  on  some  Trades,  as  less  offensive  than  others. 

The  real  Question  is,  whether  from  the  Circumstance 
of  Notice  to  some  of  the  Members  the  Corporation  can 
be  considered  as  bound ;  having  stood  by,  permitting  Ex- 
penditure ;  and  upon  that  it  will  be  necessary  to  look  very 

(a)  Dumpors  Case,  4  Co.  (A)  Brummell,  v.  M'Pher* 
119.  son,  14  Fes.  17$. 

(1)  12  Vti.  191.  Brummell  v.  M'Pherson,  14  Ves.  173. 

strictly 
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strictly  into  the  Answer.  In  the  mean  Time  I  w 
Defendants  to  consider,  whether  they  would  be  di 
to  put  this  Dispute  in  some  Course  of  Arrangemei 
may  be  satisfactory  to  them  without  turning  the  F 
out  of  Possession. 


END  OF  THE  FIRST  PART. 
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1813, 
KENNET,  Ex  parte  (1).  Jan.  26. 

f 
IS  Petition  prayed,  that  the  Lord  Chancellor    Petition  to 

raid  disallow  a  Bankrupt's  Certificate  on  the  disallow  a 
,  that  he  fell  within  the  Provisions  of  the  Act  (a),  Bankrupt's 
enders  the  Certificate  void  in  Cases  of  Gaming.      Certificate,  as 

void  by  Gam- 
Affidavits  on  each  Side  were  in  direct  Opposi-  "**      e  Affi- 
davits being  in 

direct  Opposi- 

-i  ..  ^  •     ^    . .  *i°n>  the 

sullen,  in  support  of  the  Petition.  Certificate  was 

Lemuel  RomiUy,  for  the  Bankrupt,  resisted  the  ^lo!?1,  *f* 

on  the  Ground,  that  the  Affidavits  in  support  of    .  .  ^_ 

.  giving  an  Up* 

not  sufficient  to  stay  the  Certificate ;  which,  if       .     ..    . 

J  ...  portumty  to 

,  would  not  prevent  the  Party  petitioning  from  ^  ^e  p^  ^ 

(a)  Stat.  5  Geo.  2.  c  Sofs.  12.  Law^ 

(1)  1  Rose's  BkptCa.  331. 
I.  O  trying 
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1813.  trying  the  Fact  of  Gaming  in  an  Action  at  Law :  the 

Kennbt,       Certificate  being  void,  if  there  had  been  such  Gaming,  as 
Ex  parte.       the  Act  of  Parliament  prohibited. 

/  The  Lord  Chancellor. 

The  Ground  of  this  Application  is,  that  I  should  not 
grant  a  Certificate,  which,  if  granted,  will  be  void.  In 
this  Respect  it  differs  from  an  Application  to  stay  a  Certi- 
ficate, which,  if  granted,  is  admitted  to  be  good.  The 
Law  has  certainly  said,  that  where  a  Man  loses  £5  in 
Gaming  in  the  Course  of  a  Day,  his  Certificate  shall  be 
void. 

I  perfectly  agree,  that  this  Court  ought  not  to  grant 
the  Certificate,  if  it  be  clear,  that  the  Law  has  in  that 
Respect  been  violated :  but  then  it  ought  to  be  clear ;  is, 
refusing  a  -Bankrupt  his  Certificate,  I  refuse  him  the  Trial 
of  the  Fact  by  a  Jury.  •  Amidst  the  contradictory  Affida- 
vits, that  have  been  read,  I  cannot  say,  what  the  Fact  «»•• 
I  will,  therefore;  grant  the  Certificate ;  and  it  will  therf 
be  for  the  Petitioner  to  avoid  it  at  Law ;  or  to  indict  for 
Perjury. 


Costs  were  refused. 


SAY 
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Rolls. 

1812,        K 

July. 
SAY  v.  BARWICK.  DeCm  ,  8# 

THE  Object  of  this  Suit  was  to  set  aside  a  Lease,  .. 
granted  by  the  Plaintiff  to  the  Defendant.  ^^  q.   # 

obtained  by 
The  Bill  stated,  that  the  Defendant,  with  the  Design  of  ^e  contrived 
procuring  this  Lease  from  the  Plaintiff  at  an  inadequate  a^j  habitual 
Rent,  prevailed  upon  him  to  go   to  the   Defendant's  Intoxication  of 
House,  and  to  different  Public  Houses  in  the  Neigh-  the  Lessor,  im- 
bourhood,  almost  daily  for  a  considerable  Time  before  mediately  on 
the  Plaintiff  attained  the  Age  of  Twenty-one ;  on  which  coming  of  Age, 
Occasions  the  Plaintiff  was  by  the  Persuasion  of  the  ataveryina- 
Defendant  induced  to  drink  to  Excess:"  that  the  De-  dequateRent; 
fendant  having  during  this  Period  obtained  the  Pro-  and  Acts  °* 
mise  of  a  Lease,  gave  Instructions  to  an  Attorney  to  pre-  Confirmation 
pare  it ;  that  the  Day  before  the  Plaintiff  came  of  Age  hejd  ?ot  8uf" 
die  Defendant  kept  him  concealed  from  his  Friends ;  pre-    cien 


on  him  to  drink  to  Intoxication;  in  which  State  he 
returned  Home  at  a  late  Hour ;  that,  having  been  called 
Up  at  an  early  Hour  on  the  next  Morning  the  7  th  of 
July,  1809,  the  Day,  on  which  he  came  of  Age,  he  exe- 
cuted the  Lease  about  Seven  o'Clock ;  not  being  then 
recovered  from  Intoxication;  that  the  Lease  was  at  a 
grossly  inadequate  Rent:  the  Lands  being  let  at  a  Rent 
of  Twelve  Shillings  an  Acre,  though  worth  Twenty  or 

Thirty  Shillings: 

i 

The  Answer  represented,  that,  the  Defendant  being 
turned  out  of  his  Farm,  the  Plaintiff's  Father,  with  whom 
he  lived  on  Terms  of  Intimacy,  had  promised  to  let 
him  have  a  Farm :  mat  the  Plaintiff  in  October,  1808, 
repeated  that  Promise:  and  about  a  Month  after  exe- 
cuting the  Lease  pointed  out  a  Mistake  in  spelling  his 

02  Name; 
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J 8 12.  Name;  proposing  to  the  Defendant,  that  it  shoi 

^^  rectified  by  the  Attorney ;  and  had  the  Coonterpai 

r  reeled  accordingly.    The  Answer  denied  the  Char 

Bar  wick.       Inadequacy ;  that  the  Intoxication  was  occasioned 

Defendant's  Contrivance ;  that  he  had  instructed  tl 

torney  to  prepare  the  Lease ;  that  the  Plaintiff  was 

*.  fcated,  when  he  executed  the  Lease,  Sec. 

The  Plaintiffs  Evidence  stated  his  almost  ino 
Intoxication  in  the  Company  of  the  Defendant  for 
than  Twelve  Months  previous  ^to  the  Execution  ( 
Lease ;  that  the  Plaintiff  spent  little  of  his  Time  at  H 
being  chiefly  at  the  Defendant's  House ;  generally  n 
ing  Home  in  a  State  of  Intoxication ;  that  he  deck* 
was  in  bad  Hands ;  and  could  riot  get  out  of  the 
culty :  that  he  was  very  much  intoxicated  on  the  ] 
ing,  preceding  the  Day  of  his  coming  of  Age :  and 
tinued  so  on  the  Morning  of  that  Day.  The  Depos 
stated  the  Value  of  the  farm  to  be  from  ^86  to  £ 
Year :  the  Rent  reserved  by  the  Lease  being  only  J 

The  Defendant's  Evidence  stated  the*  Promises  c 
Plaintiff  and  his  Father  to  provide  the  Defendant  f 
Farm ;  that  the1  Plaintiff  gave  Instructions  to  the  Att 
to  prepare  the  Lease ;  that  at  Six  o'Clock  of  the  Moi 
on  which  the  Defendant  came  of  Age,  he  called  up 
of  the  Witnesses;  and  sent  him  to  the  Attorney, 
prepared  the  Lease ;  desiring,  that  he  would  come  din 
that  the  Lease  was  executed  between  Six  and  Seven  oM 
on  that  Morning ;  that  it  was  read  over  before  E 
tion;  that  the  Plaintiff,  though  addicted  to  drii 
was  perfectly  sober  at  that  Time;  that  after  die 
cution  he  declared  himself  satisfied;  and  Six  V 
after  granting  the  Lease  consulted  the  Attorney,  wi 
the  Mistake  in  spelling  the  Name,  which,  lie 
he  had  observed  in  looking  over  the  Lease  by  hii 

n 
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would  make  it  void ;  as  he  was  determined,  tbat  the  De-  1812. 

feodant  should  have  a  Lease ;  and  that  the  Plaintiff  per*  §^ 

sonally  delivered  Possession  of  Part  of  the  Property  to  Vm 

.the  Defendant  on  die  1 1th  of  October,  1809*  Barwick. 

Sir  Samuel  Romilly,  and  Mr.  Horne,  for  the  Plaintiff. 

The  Consideration  for  granting  this  Lease  is  grossly  in- 
adequate :  the  Rent  reserved  being  barely  Half  the  Value  :* 
but,  attending  to  the  Circumstances,  under  which  the  Lease 
was  executed,  that  is  not  surprising.     For  many  Months 
antecedent  to  the  Plaintiff's  coming  of  Age  he  was  kept  in 
a  State  of  Intoxication,  if  not,  continual,  certainly  habitual, 
inid  produced  by  the  Defendant's  Contrivance.    The  Case 
amounts  to  this :  habitual  Intoxication  of  an  Infant,  in  the 
Company  of  the  Defendant,  taking  Advantage  of  the 
Influence,  thus  gained,  to  obtain  a  Lease  at  Half  its 
Value.    Considerable  Suspicion  would  be  thrown  upon 
t     die  Transaction,  if  in  other  Respects  apparently  fair,  by 
[    adverting  to  the  Time;  when  it  took  place :  between  Six 
I     tad  Seven  in  the  Morning  of  the  very  Day,  on  which  the 

1  Plaintiff  came  of  Age ;  almost  the  first  Moment,  when  the 
Law  allowed  him  to  execute  a  binding  Instrument.  There 
i»  not  in  the  Evidence  a  single  Instance  of  Intoxication  not 
|  in  the  Defendant's  Company.  In  all  the  Cases,  where  In- 
struments have  been  set  aside  as  obtained  in  a  State  of  In- 
toxication, ii  has  been  esteemed  very  material  to  ascertain, 
how  that  Intoxication  was  produced  (a).  It  is  true,  here 
is  no  Evidence,  who  paid  for  the  Liquor  drank  by  the 
Parties ;  but  at  the  Defendant's  House,  where  the  Plaintiff 
was  frequently  intoxicated,  the  Expence  must  have  been 
defrayed  by  the  Defendant ;  and  the  Plaintiff,  as  an  Infant, 
not  being  liable  for  the  Liquor,  drank  at  the  Public  House, 
the  Defendant  must  be  presumed  to  have  been  a}  that  Ex- 

(a)  Coape  v.  Clayworth,  18  Ve$.  12. 

O  3  p^nce 
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1812.  pence  also.   The  Plaintiff  is  proved  to  have  been  actually 

g^,  intoxicated,  or  so  stupified  from  previous  Inebriation,  as 

v  to  be  perfectly  inadequate  to  judge  upon  the  Propriety  of 

Barwick.       what  he  did,  at  the  v*ry  Moment  he  signed  the  Lease, 

which  this  Suit  seeks  to  set  aside  ;  and  that  Intoxication 

was  produced  by  the  Management  and  Contrivance  of  the 

Defendant.    Johnson  v.  Medlicott  (a),  Griffin  v.  De- 

m         veuitte  (6),  are  clear  Authorities  for  the  Relief. 

Mr.  Hart,  and  Mr.  Dowdeswell,  for  die  Defendant. 

Though  the  Plaintiff  at  the  Period  of  his  coming  of 
Age,  and  previously,  lived  at  his  Mother's  House,  he 
was  liberated  from  all  Controul.  He  sought  the  Society 
of  the  Defendant,  and  those  of  a  similar  Bank  in  Life. 
The  Plaintiff's  Friends  were  not  ignorant,  that  he  pro- 
posed to  do  an  Act  of  Service  to  the  Defendant.  Hie 
original  Transaction  under  all  the  Circumstances  in  Evi- 
dence is  not  a  Case  for  Relief:  but,  admitting  that,  it  is 
now  precluded  by  the  subsequent  strong  Acts  of  Confir- 
mation :  especially  by  correcting  the  Error  in  the  Leaae, 
and  personally  delivering  Possession.  The  Case  cannot 
turn  on  Inadequacy  of  Consideration;  as  the  Plaintiff 
might  have  given  away  the  Property ;  instead  of  leasing 
it ;  had  he  been  so  disposed. 

Sir  Samuel  Romilly,  in  Reply. 

This  is  a  Case  of  Intoxication,  produced  in  the  Minor, 
which  had  not  ceased  in  the  Adult*  The  Instructions  for 
the  Lease,  .given  under  both  Disabilities,  designed  In- 
toxication and  Infancy,  ought  at  least  to  have  been  re- 
fa)  Note  (a)  to  Osmond  Osmondv.  Fitxroi/,3P.fFms: 
v.  Fitzroy,  3  P.  Wms.  130.  131. 
(&)  In  Mr:  Cat's  Note  to 

peated, 
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peated,  when  he  was  of  full  Age,  and  sober.    The  Efi-  1812. 

dence  establishes,,  that  the  Plaintiff  had  been  practised  £]£ 

upon  :  nor  will  die  supposed  Acts  of  Confirmation,  tainted  p# 

with  the  Vice  of  the  original  Transaction,  avail  the  Berwick. 
Defendant- 


'  The  Master  of  the  Rolls. 

The  Object  of  this  Bill  is  to  set  aside  a  Lease,  which  j)eCt  18# 
upon  the  Morning  of  the  Day,  on  which  the  Plaintiff 
canoe  of  Age,  he  executed  to  the  Defendant  The  At 
legation  of  tb*  Plaintiff  is,  that  some  Time  before  he 
came  of  Age  be  had  been  almost  daily  induced  by  the 
Defendant  to  drink  to  excess:  sometimes  at  Public 
Houses :  sometimes  at  the  Defendant's  own  House ;  and 
that  Advantage  was  taken  of  his  Youth  and  Inexperience, 
and  the  Habit.of  Intoxication,  into  which  he  had  been  se- 
duced, to  prevail  01a  him  to  grant  this  Lease  at  an  in- 
adequate Rent,  and  under  uuusual  and  disadvantageous 
Covenants.  The  Defendant's  Representation  is,  that  the 
Plaintiff's  Father  had  promised  the  Defendant  a  Lease ; 
which  Promise  was  renewed  by  the  Plaintiff;  aud  that  the 
Rent  was  not  inadequate ;  but  as  good  as  could  have  been 
obtained  from  any  other  Tenant 

.There  ia  a  great  deal  of  Evidence  on  both  Side  as  to 
the  Plaintiff's  Habits  of  Life  for  a  considerable  Time, 
before  he  came  of  Age ;  and  as  to  the  Degree,  in  which 
j|ie  Defendant  had  been  instrumental  in  producing  and 
encouraging  those  Habits.  The  Plaintiff  upon  the  Whole 
appears  to  have  passed  .much  o£his  Time  in  drinking  in 
Company  with  the  Defendant ;  who,  if  he  did  not  entice, 
was  always  ready  to  accompany,  the  Plaintiff  to  Public 
Houses ; /as  well  as  to  receive  him  and  supply  him  with 
Liquor  at  his  own  House*  and  that  the  Plaintiff  most  com- 

O  It  monly 
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1 812.  manly  went  Home  in  a  State  of  Intoxication  after  having 

s£rJ  been  in  Company  with  the  Defendant    It  appears,  that 

Va  they  passed  together  the  greatest  Part  of  the  Day,  pre* 

Babwick.  ceding  the  Execution  of  the  Lease :  that  the  Plaintiff  re- 
turned Home  intoxicated  at  Night;  but  directed,  that  be 
should  be  called  at  Five  the  next  Morning ;  that  he  did  get 
up  at  an  early  Hour ;  and  went  to  the  Defendant's ;  where 
the  Lease,  which  had  been  previously  prepared,  was  exe- 
cuted about  Seven  in  the  Morning.  Different  Representa- 
tions are  given  as  to  his  State  at  the  Time  of  the  Exe- 
cution. Some  Witnesses  say,  he  was  so  much  affected  by 
the  former  Night's  Debauch  as  to  be  utterly  incapable  of 
Business :  others  represent  him  as  perfectly  cool  and  col- 
lected ;  and  aware  of  what  he  was  about  My  Impres- 
sion is,  that  he  did  know  what  he  was  doing;  and  that 
what  he  did  was  merely  an  Execution  of  what  he  had  pre- 
viously promised  and  determined  to  do:  through  what  In- 
ducements he  had  formed  his  Resolution  is  a  different  Con- 
sideration. There  are  several  Witnesses  to  repeated  De- 
clarations of  his  Intention  to  give  the  Defendant  a  Lease 
of  this  Farm ;  but  there  is  only  One,  (the  Defendant's 
House-keeper,)  who  makes  the  Plaintiff  ascribe  that  In- 
tention, to  a  Compliance  with  the  supposed  Wish  of  his 
Father.  She  makes  him  say,  that  his  Father  bad  charged 
him  to  be  kind  to  the  Defendant;  and  that  he  would  let 
him  have  the  Swan  Farm.  But,  whatever  might  have 
been  the  Inducement  in  the  Mind  of  this  Infant,  (for  such 
he  was)  to  promise  in  general  Terms  a  Lease  to  the  De- 
fendant, the  Question  remains,  what  Sort  of  Lease  lie 
was  ever  intended  to  have.  The  Plaintiff's  Father  is 
stated  to  have  felt  Concern,  that  the  Defendant  should  lose 
the  Farm  he  had  beforg  occupied,  and  be  obliged  to  re- 
move from  the  Neighbourhood.  The  Inference  is,  that  he 
intended  only  to  give  him  the  Benefit  of  another  Lease; 
such  as  any  other  Tenant  would  have ;  and  the  Answer  ta- 
sists,  that  this  Lease  is  at  as  high  a  Rent  wt  any  other 

»      Tenant 


*k 


CASES  IN  CHANCERY.  201 

Tenant  would  give;  precluding  the  Supposition,  that  it         1818. 
wii  ever  intended,  and  agreed,  that  the  Defendant  should  g^ 

have  a  Lease  at  a  great  Undervalue.  Vm 

Now  this  Farm  is  proved  to  be  let  at  not  much  more 
than  Half  its  Value.  The  Rent  reserved  is  £51.  By  the 
lowest  Estimate  it  is  worth  £86,  and  some  of  the  Wit- 
nesses say,  it  is  /airly  worth  JPIOO.    The  Covenants  are 
»ot  so  advantageous  to  the  Landlord  as  is  usual  in  the  Part 
of  the  Country,  where  the  Farm  lies :  and  no  Evidence 
whatever  of  the  Adequacy  of  the  Rent  is  given  by  the  De- 
fendant.   The  Plaintiff  therefore  in  granting  a  Lease  on 
such  Terms  must  either  have  acted  in  total  Ignorance  of 
the  Value  of  his  Estate,  or  he  must  have  been  imposed 
upon  with  regard  to  it.    This  must  to  all  substantial  Pur- 
poses be  considered  as  the  Lease  of  a  mere  Infant.    The 
Seal  certainly  was  put  to  it  a  few  Hours  after  he  was  of 
•^ge:  but  the  Agreement  was  made,  the  Terms  were 
a^tded,  the  Instructions  given,  the   Engrossment  pre- 
C*^red,  during  his  Infancy.    He  had  not  for  a  single 
*^our  the  Opportunity  of  applying  his  adult  Judgment 
^^  the  Subject 

Stripping  this  Case  of  all  other  Circumstances,  can  a 
i,  thus  disadvantageous,  and  obtained  in  such  a 
anner,  be  permitted  to  stand;  unless  it  has  since,  with 
^ill  Knowledge  of  all  the  Circumstances,  been  deliber- 
^-*ely  confirmed  ?    With  regard  to  that  there  is  Evidence, 
*^^iat  the  Plaintiff  subsequently  declared  himself  satisfied 
^^rhh  what  he  had  done;  that  about  Five  Weeks  after- 
guards he  pointed  out  to  the  Attorney,  who  drew  the 
e,  a  trifling  Mistake  in  it ;  and  said,  that,  if  neces- 
p,  he  was  ready  to  execute  it  over  again ;  and  farther 
^*hat  on  the  11th  of  October,  which  was  about  Three 
^Months  afterwards,  he  put  the  Defendant  in  Possession 
■of  the  Farm.    These  are  the  confirmatory  Circumstances 
insisted  on :  but  it  is  not  at  all  shewn,  that  at  either  Pe-  [202] 
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1812.         riod  the  Plaintiff  was  apprised  of  the  true  Value  of  lus 
J^£  Estate;  and  consequently  of  the  Degree,  m  which  die 

v<  Lease  was  injurious  to  him ;  and  at  the  latter  Period  he 

Babwice.  was  living  at  the  House  of  the  Defendant,  and  in  the 
same  Habits,  as  at  the  Time  of  making  the  Lease  (1). 
Very  soon  after  he  quitted  the  Defendant's  House  the 
present  Bill  was  filed.  Under  these  Circumstances  I 
think  there  is  nothing  amounting  to  Confirmation.  Con- 
sequently the  Lease  must  be  set  aside $  and  the  Defen- 
dant must  pay  the  Costs  of  the  Suit 


1812, 

Nov. 

Dec. 
Specific  Per- 
formance of  a 
Contract  con- 
cerning Land 


HOWARD  v.  BRA1THWAITE. 

BY  Indenture,  dated  the  9th  of  November,  1808, 
TimotJty  Stonehonse  Vigor  and  George  VantiUari, 
Lessees  under  the  Dean  and  Collegiate  Church  of  West' 
not  decreed  on  minster,  granted  an  Under-lease  to  the  Plaintiffs  of  aa 
the  Signature  Estate  at  Wcstbmrn  Green  in  the  County  of  Middlesex 
for  the  Term  of  Twenty-one  Years  commencing  the  29th 
of  September,  1804;  if  certain  Lives,  or  any  other  Per- 
son, for  whose  Life  Vigor  and  Vatmttart  should  hold 
the  Premises  should  so  long  live,  at  the  Rent  of  <f  800 

ihorit^denied  V"  Annum' 

by  the  Answer,  In  the  beginning  of  1804  the  Defendant  entered  into  a 
Ncgociation  with  the  Plaintiffs ;  proposing  to  take  from 
them  an  Under-lease  of  a  Part  of  the  Estate,  consisting 
of  One  Hundred  and  Thirty  Acres;  and  at  his  Instance, 
being  desirous  of  procuring  a  greater  Term,  the  Plaintiffs 


of  an  Agent 

withoutAutho- 

rity. 

The  Question 
as  to  his  Au- 


and  by  his  De- 
position, stat- 
ing his  Decla- 
ration to  the 
contrary  at  the 

Time  of  Execution,  to  be  determined  by  an  Issue  j  the  Evidence  of  a 
Witness  impeaching  the  Instrument  he  has  attested,  as  a  Witness  to  a 
Will,  denying  the  Sanity  of  the  Devisor,  &c.  being  admissible  j  but  to 
be  received  with  the  most  anxious  Jealousy. 

(1)  3  P.  Will.  294.  and  Mr.    253.   1  Vet.  jun.  215.  3  Bto- 

Court  Note.    2  Sck.  $  Lef.    C.  C.  117. 

486.  Crowe  v.  Ballard,  2  Cox. 

*  applied 
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pfied  to  Vigor  and  VansUtart ;  who  consented  to  tell  1812. 

g  whole  of  th^ir  Interest  to  the  Plaintiffs  for  ^  13,300,       Howard 
3300  to  be  paid  at  the  Execution  of  the  Convey-  ^ 

ces,  the  Remainder  to  continue  on  Mortgage.  The  BjumwAin. 
sgocjation  proceeding  between  the  Plaiatiffs^and  the 
rfendant,  on  the  31st  of  October,  1804,  a  Meeting 
>k  place  at  the  House  of  the  Plaintiff's  Solicitor;  the  , 
;fendant  being  attended  by  his  Solicitor ;  when  it  was 
reed,  that  the  former  should  prepare,  and  send  to  the 
ter,  the  Draft  of  an  Agreement ;  but,  the  Defendant  after- 
irds  objecting  to  contract  with  the  Plaintiffs,  until  it  was 
rertained,  whether  they  could  agree  with  Vigor  and  Van- 
tart  for  the  Purchase  of  their  Interest,  it  was  on  the  29th 
November,  1804,  agreed,  that  the  Defendant  should  be 
bstituted  for  the  Plaintiffs  in  the  Contract,  which  they  had 
oposed  to  enter  into  with  Vigor  *nd  VansUtart;  and 
s  19th  of  December,  1804,  being  fixed  for  the  Execu- 
>n  of  that  Contract,  a  Meeting  took  place  by  Appoint- 
ed on  that  Day,  previously,  at  the  House  of  the  Plaintiff's 
dicitor ;  which  was  attended  by  the  Plaintiff  Charles 
dtmard  Howard,  and  by  the  Solicitor  of  the  Defendant ; 
10  was  not  present  at  that  Meeting.  An  Agreement  was 
awn  up  by  the  Solicitors,  entitled  "  Heads  of  an  Agree- 
ment, made  this  19th  Day  of  December,  1804,  be- 
tween John  Braithwaite  and  Barnard  Edward 
Howard  and  Edward  Charles  Howard;99  by  which, 
citing,  that  the  Defendant  was  in  Tteaty  with  Vigor 
id  VansUtart  for  the  Purchase  of  their  Interest,  the 
defendant  agreed  in  Consideration  of  the  Plaintiffs  sur- 
adering  up  to  him,  after  he  should  have  completed  his 
urchase  from  Vigor  and  VansUtart  the  whole  of  the 
remises  with  the  Exception  of  certain  Parts  amounting 
>  Thirteen  Acres,  to  grant  a  Lease  of  the  excepted  Pre- 
uees  to  the  Plaintiff  Edward  Charles  Howard  for 
ieventy-eight  Years,  commencing  after  the  said  Term  of 
rwenty-one  Years,  at  a  Pepper-corn  Rents  renewing 

such 
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1812.  such  Lease  from  time  to  time  for  Ninety-nine  Years, 

tj  w"'  whenever  a  Renewal  should  be  made  with  the  Dean  and 

v<  Chapter  by  the  Defendant;  and  in  case  die  Defendant 

BaAiTHWAiTE.  ihould  make  a  Purchase  from  the  Dean  and  Chapter,  be 

undertook  to  execute  a  Conveyance  to  the  Plaintiff 

Edward  Charles  Howard  wad  his  Heirs. 

This  Agreement  was  signed  by  the  Solicitor  for  the  De- 
fendant ;  and  afterwards  on  the  same  Day  the  Defendant 
signed  an  Agreement  with  Vigor  and  Vansittart  for  the 
Purchase  of  their  Interest  at  <£  12,200,  to  which  the  De- 
fendant's Solicitor  was  a  subscribing  Witness.  The  Con- 
veyance and  Assignment  necessary  to  carry  this  Agree- 
ment into  Effect  were  afterwards  executed. 

The  Bill  prayed,  that  the  Agreement  of  the  19  th  of 
December,  1804,  signed  by  the  Agent  of  the  Defendant, 
might  be  specifically  performed ;  or,  in  case  it  should 
appear,  that  the  Agent  was  not  properly  authorized  to 
sign  that  Contract  on  behalf  of  the  Defendant,  then 
that  it  may  be  declared,  that  the  Conveyance  of  the  Es- 
tate and  Interest  of  Vigor  and  Vansittart  to  die  De- 
fendant was  obtained  by  Fraud  and  Misrepresentation ; 
and  that  he  may  be  declared  a  Trustee  for  the  Plaintiffs ; 
and  be  decreed  to  assign  to  them  the  Estate  and  Interest 
so  acquired  by  him*  , 

The  Defendant  by  his  Answer  admitted  the  Execu- 
tion of  the  Agreement  by  his  Solicitor,  stated  to  be  his  legal 
Agent  merely :  and  that  the  Arrangement  of  the  Terms 
of  the  Agreement  was  confided  to  Ashton,  his  Surveyor, 
alone ;  but  positively  denied,  that  the  Solicitor  was  the  au- 
thorized  Agent  of  the  Defendant  to  execute  such  Agree- 
ment; and  stated,  that  after  the  Execution  of  the  Agree- 
ment with  Vigor  and  Vansittart,  when  the  Defendant 
was  first  informed  of  the  Agreement,  executed  by  his 
Solicitor,  which  was  in  many  Respects  contrary  to  the 

Instructions, 
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Instructions,  given  by  the  Defendant,  he  immediately  1812. 

declared,  that  he  would  not  confirm  it;  as  being  signed       Howard 
without  his  Knowledge  or  Consent,  and  contrary  to  the  0. 

Terms  prescribed  by^him.  ~Bbai*hwaitb. 

The  Solicitor  in  his  Depositions  stated  himself  to  be  the 
mere  legal  Agent  of  the  Defendant ;  that  Ashion  was  solely 
relied  upon  by  the  Defendant  to  arrange  the  Terms 
of  the  Agreement ;  that  the  Deponent  was  never  au- 
thorized by  the  Defendant  or  by  any  other  Person  on 
his  behalf  to  sign:  or  execute  on  his  Part  the  Agreement 
of  the  19th  of  December ;  or  any  Paper-writing  what- 
ever :  that  the  Deponent  did  consent  to  sign  such  Agree- 
ment at  the  express  desire  and  Persuasion  of  the  Plain- 
tiff Edward  Charles  Howard  and  his  Solicitor,  upon  their 
positive  Declaration  and  Assurance,  that  Ashton  had 
perused  the  Agreement  as  it  then  stood ;  and  had  ap- 
proved of  it  on  the  Part  of  the  Defendant;  with  the 
Truth  of  which  Assertion  the  Witness  was  impressed : 
that  previously,  and  at  the  Time  he  so  signed  the  Agree- 
ment, he  informed  the  Plaintiff  Edward  Charles  Howard 
and  his  Solicitor,  that  he,  the  Deponent,  had  no  Direc- 
tions or  Authority  whatever  to  sign  the  same  on  the 
Part  of  the  Defendant;  and  that,  having  made  such 
Declaration,  he  did  not  conceive,  that  his  Signature  was 
binding  upon  his  Client;  and  the  more  so  as  the  Plaintiff 
Edward  Charles  Howard  not  only  signed  his  own  Name 
to  the  other  Part  of  the  Agreement,  but  also  signed  the 
Name  of  the  other  Plaintiff  Barnard  Charles  Howard, 
without  producing,  or,  as  the  Witness  believes,  having  any 
Authority  so  to  do :  that  prior  to  his  signing  the  Agree- 
ment the  Plaintiff  Edward  Charles  Howard  and  his  So- 
licitor expressed  great  anxiety  that  the  Deponent  should 
sign  it ;  by  way  as  they  alleged  of  settling  the  Business 
One  Way  or  the  other ;  and,  to  induce  him  to  sign,  the 
Solicitor  in  the  Presence  of  the  Plaintiff  Edward  Charles 

Howard 
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1812/         Howard  stated  to  the  Deponent,  that  he  need  not  have 
Howard       an^  Objection 5  ■*  t^e  Agreement  had  been  perused  by 

A$hkm. 

v» 

Bbaithwaite. 

Sir  Samud  RomiBy,  and  Mr.  Bell,  for  the  Plaintiffs, 

contended,  that  the  Defendant's  Solicitor,  by  signing  the 
Agreement,  held  out  to  the  World,  that  he  had  Authority; 
comparing  it  to  the  Case  of  Witnesses  to  a  Will,  by  their 
Signature  giving  Authority  to  believe,  that  the  Testator 
was  sane,  Sec. ;  and  though  they  may  be  admitted  after- 
wards to  contradict  that,  Courts  of  Justice  very  reluct- 
antly receive  such  Evidence ;  and  would  not  recommend 
a  Jury  to  find  a  Verdict  upon  it ;  that  the  Defendant's 
Solicitor  was  to  be  considered  as  a  general  Agent ;  and 
the  Cases  of  Agents  with  limited  Authority  had  ho  Ap- 
plication :  the  Decree  therefore  ought  to  be  pronounced 
as  upon  a  legal  Agreement  by  a  Person  properly  autho- 
rized within  the  Statute  of  Frauds. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  Wingfield,  for  the 
Defendant 


The  Lord  Chancellor. 

This  Case  involves  several  very  considerable  Poipts : 
One  of  great  Importance;  to  which  for  that  Reason  I 
shall  turn  my  Attention  the  last,  as,  if  upon  die  whole 
Case,  in  Allegation,  Proof,  and  Admission,  I  can  regard 
this  as  One  Transaction,  in  which  the  Parties  were  en- 
deavouring to  acquire  what  I  shall  call,  inaccurately,  the 
Inheritance,  with  the  View,  that  One  should  have  the 
Property,  and  the  other  a  Lease;  if  the  Terms  are 
clearly  to  be  collected ;  so  that  I  can  consider  the  .whole, 
including  Two  Agreements,  as  one  Bargain,  no  written 
Agreement  between  these  Parties  was  necessary;  but 
then  I  must  eoUect  from  the  Record  the  Terms  of  both 

Contracts. 
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Contracts.    If  the  Case  is  not  to  be  viewed  in  that  Light,  1812. 

die  next  Consideration  is,  whether  the  Inheritance  has       Howard 

not  been  obtained  by  the  Defendant  under  such  Circum* 

.        .  .  v, 

stances,  attending  to  the  whole  Transaction,  in  dealing    Bbaithwaite. 

with  each  other,  and  as  this  Acquisition  of  the  Inherit- 
ance actually  took  Effect,  that  I  can  infer  an  Obligation 
by  the  Defendant  upon  good  Faith  to  hold  the  Benefit  he 
has  acquired,  not  for  himself,  but  in  Trust  for  others ; 
unless  he  will  agree  to  some  reasonable  Lease,  which 
they  will  accept $  and  I  am  not  satisfied,  that  sufficient 
Authority  has  been  laid  before  me  for  saying  now,  that 
th«re  are  not  great  Difficulties  in  deciding  those  Questions 
affirmatively. 

Upon  the  third  Question,  while  there  is  any  Hope  of 
-^^Trangement,  it  is  only  necessary  to  say,  that  it  will  not 
t>^  decided  without  sending  it  to  another  Tribunal. 

The  Statute  of  Frauds  (a)  says,  that  no  Man  shall  be    Provisions  of 

t^ound  by  an  Agreemeut  concerning  Land,  unless  the  the  Statute  of 

-A^greement  is  to  be  found  in  some  Writing,  signed  by  Frauds  as  to 

**i«naelff  "  the  Party  to  be  charged  therewith ;"  or  by  the  Execution 

aorne  Agent,  "  thereunto,"  that  is,  as  I  understand  it,  of  Contracts 

**>the  signing  thereof,  lawfully  authorized  by  such  Party  (l).  seeming 

Therefore,  laying  out  of  Consideration  the   Cases  of  Iiandand 
""■^  Devises. 

-K^art-performauce,  an  Agreement  fox  the  Purchase  of 


1  Estate  is  not  binding,  unless  signed  by  the  Party,  to 
^  charged,  or  by  some  Person  lawfully  authorized  by 
thereunto  :  that  is,  to  the  signing. 

1*he  Statute  has  also,  with  reference  to  Persons,  who 
^*>*  to  attest  Wills,  said  (6),  that  no  Devise  of  Land 
***^U  be  good,  unless  it  is  attested  by  Three  or  Four  Wit* 

Kj>)  Stat.  29  Ch.  2.  c  3.  s.  4.  (6)  Section  5. 

^^  <1)  The  Agent  need  not    2  Eq.  Ca.  Ab.  50.  (pL  26.) 

J^    authorized  in  Writing.    I     10  Vet.  311.    18  ft*509. 

^**.   and  Lef.  33.  27.   31. 

nesses; 
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1812.         nesses;  and  the  same  Clause  states,  that  the  Signature 
Howard      of  the  Party  himself  is  not  necessary ;  but  die  Will  most 
Va  be  signed  by  him,  or  by  some  other  Person  in  his  Pie- 

Braithwaits.  sence,  and  by  his  Direction.  With  respect  to  a  Class  of , 
Cases,  referred  to  on  die  Part  of  the  Plaintiff,  I  think, 
that  judicial  Opinions  against  giving  Credit  to  Persons, 
who,  having  attested  Wills,  are  afterwards  called  to 
impeach  the  Execution,  has  been  carried  rather  too 
far.  Lord  Mansfield  often  said,  he  would  hear  those 
Witnesses,  but  would  give  no  Credit  to  diem.  Lord 
Kenyon  followed  him  in  that.  I  have  differed  from  both 
those  great  Judges ;  and  have  acted  upon  my  Opinion  to 
this  Extent;  that,  if  die  Witnesses  are  to  be  heard,  their 
Credit  is  to  be  duly  examined :  but  their  Testimony  is  to 
be  received  with  all  die  Jealousy,  necessarily  for  the 
Safety  of  Mankind  attaching  to  a  Man,  who  upon  his 
Oath  asserts  that  to  be  false,  which  he  has  by  his  solemn 
Act  attested  as  true.  Every  Circumstance  therefore  is  to 
be  regarded  with  a  strong  Inclination  to  believe,  *  that 
what  he  did  was  right ;  and  that  he  swears  under  a  Mis* 
take;  but  if  it  is  established,  that  the  Testator  was  not 
..  sane,  that  the  Agent  was  not  authorized,  die  Law  has  not 
empowered  any  Judge  to  refuse  to  give  Effect  to  that 

In  this  View  the  Case  is  of  extreme  Importance:  but 
in  a  Bill  for  the  specific  Performance  of  an  Agreement 
you  must  charge  the  Agreement  to  have  been  signed,  if 
not  by  the  Party,  by  an  Agent,  lawfully  authorised;  and 
how  can  a  Decree  be  obtained  without  Admission,  or 
Proof,  that  he  was  lawfully  authorized  i  The  Doctrine 
would  be  new,  and  is  no{  stated  here,  that  the  mere  Pro- 
duction of  an  Instrument,  purporting  to  be  signed  by  a 
Man,  not  having  a  general  Authority,  but  acting  w  Hoc 
Cam  upon  a  special  Authority,  is  to  be  taken  as  Proof 
of  general  Authority ;  though  that  is  positively  denied  by 
the  Defendant's  Answer,  and  by  the  Deposition  of  the 

Person 
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Person*  represented  as  having  such  Authority.    That  is  1812. 

not  Doctrine,  upon  which  a  Court  of  Equity  can  proceed.  v>v^ 

v. 
If  the  Question,  whether  the  Defendant's  Solicitor   nRAITHWAIT1 

was  an  Agent,  duly  authorized  according  to  the  Statute 

to  the  signing  of  this  Agreement,  was  sent  to  Law,  I 

have  no  Doubt,  a  Judge  would  tell  the  Jury,  they  must 

look  at  his  Evidence  with  the  most  anxious  Jealousy; 

that  the  Safety  of  Mankind  requires  it:  and,  giving  him 

Credit  for  die  Belief,  that  be  thought  himself  correct  in 

making  this  Deposition,  he  cannot,  I  conceive,  now 

think  it  quite  accurate ;  and  a  Judge  cannot  possibly  so 

describe  it. 

If  therefore  it  rested  merely  upon  the  Evidence  of  this 
Agent,  his  Deposition  must  be  examined,  distinguishing 
his  Declaration,  that  he  had  no  Authority  to  sign :  the 
Fact,  independent  of  that  Declaration,  must  be  examined 
with  die  Jealousy,  that  I  have  stated  much  lower  than  the 
Judges  I  have  mentioned ;  and  with  due  Attention  to  all 
the  Circumstances,  the  Probabilities  of  what  must  have 
passed  on  that  Day,  and  the  Circumstances,  belonging 
to  the  Fact,  that  the  Defendant,  who  was  to  have  been 
present,  was  absent,  all  the  prior  Circumstances,  and 
the  subsequent  Circumstance,  that  for  Ten  Days  no  Re* 
presentation  was  made  to  the  Plaintiffs,  that  this  Agent 
had  no  Authority ;  which  was  the  more  incumbent,  if 
A$ktoiCs  Conception  of  the  Imposition,  practised  upon 
Howard,  was  infused  into  the  Mind  of  that  Agent ;  and 
was  not  acted  upon  for  Ten  Days. 

Whether  a  Man  is  a  general,  or  a  special,  Agent,  and,      Distinction 
admitting  the  Difference  of  the  Principle,  governing  the  between  age* 
Question,  how  much  farther  one  can  bind  the  Principal  n.eral  and  aP°" 
than  the  other  can,  it  is  impossible,  supposing  a  special  ^  thefr  powers 
Agent  can  bind  beyond  his  Authority,  to  contend,  that  if  to  bind  the 

Vol.  I.  P  he  Principal. 
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Howard 
v. 
Braithwaite. 
Auctioneer 
may  limit  his 
general  Power 
of  Agency : 
bat  only  by 
Declaration, 
equivalent  in 
legal  Effect  to 
the  general 
Authority* 
Upon  that 
Principle  Evi- 
dence of  loose 
Declarations 
at  the  Sale 
not  admitted. 


he  made  at  the  Time  a  Declaration,  that  he  had  no  Au- 
thority, the  Principal  can  be  bound.  So  in  the  Case  of 
a  general  Agent  as  an  Auctioneer,  he  may  at  the  Auction 
state,  what  Limitations  are  imposed  on  his  general  Power 
of  Agency:  but  that  Declaration  must  be  of  audi  a 
Nature,  that  the  Law  will  affect  the  Person,  to  be  af- 
fected by  it,  as  he  would  be  affected  under  the  general 
Authority.  Upon  this  Principle  loose  Declarations  at  a 
Sale  by  Auction  are  not  permitted  to  be  proved  by  parol 
Evidence. 

I  do  not  deny  that  the  Supposition,  that  the  Agent 
made  this  Declaration,  renders  the  whole  more  impro- 
bable, than  otherwise  it  would  be :  yet  I  am  not  satisfied, 
that  he  made  no  such  Declaration :  and,  if  it  is  esta- 
blished, that  he  had  not  the  Authority,  though  he  honestly 
believed  he  had  it,  the  Ground  for  decreeing  a  specific 
Performance  fails. 

When  I  state  my  Opinion,  that  an  Issue  is  necessary, 
my  Impression  is,  that  under  all  the  Circumstances  of 
such  a  Case  as  this,  the  Credit  both  of  die  Defendant 
and  the  Witness  will  be  much  better  appreciated  by  a 
Jury,  duly  informed  by  a  Judge  as  to  the  Principles  of 
Law,  than  they  can  be  by  me  upon  any  Attention  I  can 
give  to  the  Proofs  in  the  Cause;  and  I  think  more 
Issues  than  One  will  be  necessary;  as,  if  the  Jury  should 
find,  that  this  Person  was  not  authorized  to  sign  this 
Agreement,  I  am  not  sure,  that  the  Defendant,  if  the 
Signature  did  not  bind  him,  may  not  be  bound  by  his 
Conduct :  the  Circumstances  of  his  Absence,  unaccounted 
for,  and  no  Objection  made  by  him  for  Ten  Days,  hav- 
ing regard  to  the  Nature  of  the  Transaction,  and  die  Be- 
nefit, acquired  by  him  in  the  mean  Time,  by  Negotiation, 
which,  if  not  connecting  itself  with,  embraced  both 

Bargains, 
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gains,  may  be  usefully  put  to  the  Jury,  whatever         1812. 
ild  be  their  Verdict  upon  the  first  Issue.  Howard 

■  therefore  the  Parties  do  not  come  to  some  Arrange-  .*• 

t,  which  is  very  desirable,  I  shall  endeavour  to   Bbaithwaite. 

de  the  Two  first  Questions :  if  either  of  those  should 

in  die  Plaintiff's  Favor,  it  will  hot  be  necessary 

etermine  the  third ;  which  cannot  be  decided  here 

i  so  much  Propriety  as  before  a  Court,  who  can  look 

e  accurately  to  the  Facts  and  the  Credit  of  the  Wit- 

es,  than  I  can  (1> 


m  1812, 

Dec.  2a.- 
BRYANT,  Ex  parte  (2).  1815, 

Feb   1 
1HIS  Petition  was  presented  by  a  Bankrupt ;  praying,  *    * 

-    that  the  Commission  may  be  superseded.  ' pp_     , 

from  the  Lord 

Chancellor  in  Bankruptcy. 

Bankrupt,  disputing  the  Commission,  having  failed  in  One  Action, 
not  restrained,  as  upon  vexatious  Conduct,  from  bringing  another  5 
but  not  directed  without  a  new  and  special  Ground :  the  Costs  of  the 
Assignees  out  of  the  Estate. 

Trading,  in  the  Instance  of  an  Attorney  buying  and  selling  Books, 
whether  sufficient  to  support  a  Commission ;  depending  upon  whether 
the  Nature  of  the  Dealing,  however  small,  is  such  as  to  manifest  an 
Intention  to  deal  generally. 

Omission  of  the  Affidavit  of  Debt  upon  taking  out  a  Commission  of 
Bankruptcy  to  state  a  Judgment  obtained  for  the  Debt,  originally  by 
Specialty  or  simple  Contract,  forms  no  Objection  to  the  Commission. 

Commission  of  Bankruptcy  supported  upon  a  Debt/for  which  a  Judg- 
ment was  obtained  pending  the  Two  Months  Imprisonment  for  Debt, 
constituting  the  Act  of  Bankruptcy.  Distinction  as  to  a  Bond  taken  3 
which  would  be  void  by  relation  to  the  Commencement  of  the  Period. 

Ground  for  superseding  a  Commission  of  Bankruptcy,  that  a  Fart  of 
the  Bankrupt's  Property  will  satisfy  all  the  Debts,  taking  care  to  se- 
cure that  Object  immediately  and  effectually. 

)  Post,  374.  (2)  Rose's  Bkpt.  Ca.  1.    Post,  506. 
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1812-13.  The  Bankrupt  disputing  the  Commission  upon  all  its 

Bryant        Grounds,  the  petitioning  Creditor's  Debt,  the  Trading, 
Ex  parte.       **"*  ^e  Act  of  Bankruptcy,  the   Lord  Chancellor  di- 
rected an  Action  to  be  brought ;  and  the  Commission  wis 
established  by  the  Verdict ;  and  an  Application  for  a  new 
Trial  was  refused. 

The  Bankrupt,  being  still  dissatisfied,  in  Person,  pressed 
the  Lord  Chancellor  for  a  farther  Investigation  by  direct- 
ing another  Trial,  or  in  some  other  Way  ;  and  that  the 
Examination  may  in  the  mean  Time  be  stayed ;  insisting, 
that  there  was  not  sufficient  Proof  of  Trading :  which  wis 
represented  to  be  by  buying  and  selling  Books :  the  Bank- 
rupt being  an  Attorney  and  Solicitor;  that  the  Affidavit  of 
the  petitioning  Creditor  on  suing  out  the  Conuqissioa 
stated  his  Debt  as  upon  simple  Contract,  though  he  after- 
wards proved  upon  a  Judgment ;  that  the  Judgment  having 
been  obtained  after  the  Commencement  of  the  Imprison- 
ment for  Debt,  which  constituted  the  Act  of  Bankruptcy, 
the  Debt  was  by  relation  subsequent  to  the  Act  of 
Bankruptcy ;  that  the  Creditor  by  proceeding  at  Law,  had 
made  his  Election ;  and  could  not  sue  out  a  Commission; 
and  that  the  Bankrupt  was  solvent ;  and  was  willing  and 
able  by  the  Sale  of  a  particular  Estate  to  pay  his 
Debts. 

Mr.  Richards,  and  Mr.  Montague,  for  the  Assignees, 
represented  die  Bankrupt's  Conduct  as  vexatious  and  op- 
pressive ;  that  there  was  no  Foundation  for  any  of  the 
Objections;  which  were  properly  disposed  of  by  the  Re- 
sult of  the  Action ;  that  the  Bankrupt's  Title  to  the  Estate 
alluded  to  was  disputed;  and  that  under  these  Circum- 
stances he  should  be  restrained  from  farther  Resistance 
to  the  Commission ;  which  had  been  issued  Two  Years; 
and  that  the  Examination  should  proceed. 

The 
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1812-13. 
The  Lord  Chancellor.  Bryant, 

Upon  the  different  Objections,  on  which  this  Petition  E*  parte. 
sought  to  supersede  the  Commission,  I  directed  an  Action 
to  be  brought  First,  with  regard  to  the  Trading,  it  is 
obvious,  that  the  Question,  whether  the  Nature  of  the 
Dealing,  however  small,  is  such  as  to  manifest  an  Inten- 
tion to  deal  generally  in  the  Article,  is  a  Question  of  so 
much  Delicacy,  that  it  is  peculiarly  fit  for  the  Considera- 
tion of  a  Jury.  Difficulties  were  raised  also  upon  the 
petitioning  Creditor's  Debt;  and  upon  the  Act  of  Bank- 
ruptcy, lying  Two  Months  in  Prison,  as  connected  to- 
gether ;  and,  the  Bankrupt  having  failed  in  that  Action,  I 
adopted  the  constant,  uniform,'  Course,  as  I  could  not 
give  Costs  against  the  Bankrupt,  to  allow  those  Persons, 
who  succeeded  in  sustaining  the  Commission  for  the  Be- 
nefit of  all  the  Creditors,  to  take  their  Costs  out  of  the 
Estate. 

It  is  contended  upon  the  Objection  to  the  petitioning 
Creditor's  Debt,  that  a  Judgment,  obtained  after  an  Act 
of  Bankruptcy,  is  to  be  considered  in  quite  a  different 
View  from  a  Bond,  so  taken :  as  to  which  it  has  been 
long  settled,  that  a  Bond,  taken  after  an  Act  of  Bank- 
ruptcy for  a  pre-existing  Debt  by  simple  Contract,  would 
not  merge  that  Debt  (a)  ;  for  this  Reason ;  that  by  the  Act 
of  Bankruptcy  the  Bond  is  a  Nullity  :  the  Person,  who 
gives  it,  is  incapable  of  executing  such  an  Instrument  \  and 
the  Consequence  is,  that  the  Debt  by  simple  Contract  re-  - 
mains  unaffected.  It  is  urged,  however,  and  with  Weight, 
that  this  is  not  so,  where  the  Creditor  proceeds  to  a  Judg- 
ment, particularly  a  Judgment  in  invitum.  The  Bond  is 
taken  from  a  Man,  not  known  to  be  a  Bankrupt :  but  * 
Judgment  is  obtained  from  a  Man  in  Prison,  with  the 

(a)  Sec  1  Coofe  Bank.  Law,  19.  (Ed.  1804.) 

P  3  Object 
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1812-13.        Object  of  getting  a  better  Security,  and  founding  an  Act 

Bryant         °^  BankruPtcy  uPon  *•»*  Imprisonment  All  these  Que*- 

Ex  parte        ^ons  were  ^e  ProPer  Subject  for  an  Action  at  Law; 

which  were  either  disposed  of,  or,  if  not  brought  before 

the  Court,  that  is  not  the  Fault  of  those,  who  sustain  the 

Commission. 

The  Objection,  taken  to  the  Affidavit  of  the  petitioning 
Creditor's  Debt  on  suing  out  the  Commission,  is,  that 
stating  the  Consideration,  as  supporting  the  Allegation  of 
Debt,  the  Affidavit  imports,  that  it  is  a  Debt  by  simple 
Contract.  The  Bankrupt  contends,  that  it  is  not  so,  but 
a  Debt  by  Judgment ;  and  it  is  insisted,  that  the  Act  of 
Parliament  (a),  directing,  that  the  Creditor  shall  make 
Affidavit  of  "  the  Truth  and  Reality"  of  his  Debt,  re- 
quires, that  he  shall  describe  the  specific  Nature  of  the 
Debt,  such  as  it  is:  it  is  farther  said,  that,  when  this 
Creditor  proved  his  Debt  under  the  Commission,  he  re- 
ferred to  tlie  Judgment ;  and  it  is  insisted,  not  only  that  he 
must  state  his  Debt  in  his  Affidavit,  as  I  have  represented, 
but  coming  to  prove  under  the  Commission  he  must 
prove  a  Debt  of  the  same  Nature,  as  well  as  the  same 
Amount,  as  that  contained  in  his  Affidavit  That  is  not 
the  true  Construction  of  the  Act  of  Parliament,  and  is  in- 
consistent with  the  Practice,  which  has  prevailed  many 
Years.  Proof  upon  a  Judgment  will  not  stand  merely 
upon  that,  if  there  is  not  a  Debt  due  in  "  Truth  amd 
"  Reality  "  for  which  the  Consideration  must  be  looked 
to.  The  Creditor's  Omission  to  mention  the  Judgment 
would  not  prevent  the  Commission ;  as  die  Court  is  to  be 
satisfied  by  the  Affidavit,  that  there  is  a  true  and  real  Debt; 
and  it  has  never  been  required,  that  the  Affidavit  should 
state  the  Debt  with  the  Precision  of  a  special  Pleader, 
bringing  an  Action  upon  it ;  having  regard  to  all  the  Se- 
ta) Stat.  5  Geo.  2.  c.  30.  •.  23. 

curities 
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curities  at  the  Moment    That  was  never  considered  ne-        1812-13. 
cessary;  and  there  is  hardly  an  Instance,  in  which  it  has       g^ 
been  done.    This  Objection  therefore  fails.  ^         ' 

The  next  Objection  taken  is  upon  the  late  Act  of  Par. 
liament  (a),  declaring,  that  it  shall  not  be  lawful  for  any 
Creditor,  who  has,  or  shall  have,  brought  any  Action, 
or  instituted  any  Suit,  against  any  Bankrupt,  in  respect 
of  any  Demand,  which  arose  prior  to  {he  Bankruptcy,  or 
which  might  have  been  proved  as  a  Debt  under  the  Com- 
mission, to  prove  a  Debt  under  such  Commission  for  any 
Purpose  whatever,  or  to  have  a  claim  entered,  without 
relinquishing  such  Action  or  Suit ;  and  that  the  proving  or 
so  claiming  a  Debt  shall  be  deemed  an  Election  to  take 
the  Benefit  of  such  Commission :  but  that  cannot  apply 
to  the  petitioning  Creditor;  who  was  always  held  to  have 
made  his  Election  (6).  Neither  of  these  Objections  there- 
fore can  be  maintained. 

I  have  been  pressed  by  the  Petitioner  to  put  this  in 
some  Course  for  farther  Investigation  by  way  of  Appeal. 
I  have  no  Way  of  doing  that :  the  Legislature  having 
thought  it  right  to  make  this  Jurisdiction  final ;  and  I 
cannot  say,  that  it  is  my  Duty,  if  I  could,  to  put  in  a 
Course  of  farther  Investigation  a  Case,  upon  which  I  have 
so  strong  an  Opinion,  as  I  have  upon  these  Objections. 
The  Questions  upon  the  Trading,  die  Act  of  Bankruptcy, 
and  the  petitioning  Creditor's  Debt,  are  concluded  by  the 
Event  of  the  Trial,  that  has  taken  place ;  unless  upon  this 
Consideration,  die  Court  will  not  permit  a  Bankrupt  to  try 
repeatedly  and  vexatiously  the  Question  of  Bankruptcy : 

(a)  Stat  49  Geo.  3.  c.  121.    lb.  jl53.     Ex  parte  Lewes, 
a.  14.  lb.   153.    Ex  parte  Crinsox, 

(A)   Ex  parte  Wilson,   1     1  Bro.  C.  C.  270. 
Atk.  152.    Ex  parte  Ward, 

P4  but, 
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Es  parte. 


\ 


1812-13.       but,  if  be  has  failed  in  a  single  Action,  the  Court  wiH 
^  not  prevent  his  bringing  another:  neither  will  the  Court 

r»-  — *J       direct  another  Action  ;  but  will  take  no  Part.     If  the  Pe- 
titioner chooses  to  try  the  Bankruptcy  again  in  an  Ac- 
tion, an  Application  must  be  made,  when  it  is  fit  to  make 
it,  to  prevent  his  trying  that  Question  vexatiously:  but  a  -« 
single  Trial  does  not  constitute  that  Vexation,  that  will -SO 
authorize  the  Court  to  interfere  by  Injunction.     All,  that^r  t 
I  can  do  at  present,  is  to  dismiss  this  Petition. 


.  ^  yis^RichQrd*,  for  the  Assignees,  applied  for  theCost^^- 
opt  of  the  Estate. 

The  Lord  Chancellor. 

They  must  have  the  Costs.    Whoever  are  concerned  ir^v 
effectually  supporting  a  Commission  of  Bankruptcy 
always  considered  as  Persons  struggling,  not  for  their 
Interest,  but  for  the  general  Benefit  of  the  Creditors ; 
the  constant  Course  is  to  pay  the  Expence  out  of 
Fund,  belonging  to  them  all. 


.    The  Bankrupt,  having  brought  another  Action, 
his  Application,  that  die  Proceedings  may  be  stayed, 
his  Offer  of  the  Estate  as  a  Security  for  the  Payment  oi 
his  Debts. 

The  Lord  Chancellor. 

1813,  There  is  no  Doubt,  that  an  Offer  by  the  Produce  oi 

Feb.  I.        the  Sale  of  an  Estate  to  secure  the  Amount  of  all  the 

Debts,  proved  under  a  Commission  of  Bankruptcy,  has 

frequently  received  much  Attention  from  the  Court:  the 

Object  of  the  Commission  being  to  satisfy  die  Creditors, 

if 
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if  it  appears,  that  they  can  be  satisfied  by  other  Meane, 
the  Court  would  not  permit  a  Proceeding  to  go  on,  at- 
tended with  an  Expence,  which  under  such  Circumstances 
would  be  entirely  thrown  away:  but  I  recollect  no  Instance, 
that  upon  a  mere  Offer  to  secure  a  Debt,  without  other 
Circumstances,  the  Court  has  stayed  Proceedings ;  unless 
perfectly  satisfied,  that  the  Offer  would  be  made  good. 

Considering  this  Case  independent  of  that  Offer,  I 
agree,  that  it  is  unnecessary  to  cite  Precedents  to  shew,  that 
Proceedings  will  be  stayed,  where  the  Validity  of  the  Com- 
mission is  about  to  be  tried ;  and  this  Case  is  an  Instance  of 
that.     I  did  so  in  another  late  Case  (a)  upon  this  Ground ; 

that 

(a)  In  Ex  parte  Collins  (1), 
lieard  in  Lincoln's  Inn  Hall, 
14th  January,  1312,  the 
Petition  by  a  Bankrupt, 
prayed,  that  the  Commis- 
sion should  be  superseded 
upon  Objections  to  the  Act 
of  Bankruptcy,  and  the  Trad- 
ing, one  of  the  Questions 
raised  being,  whether  a  Sca- 
venger, a  Person  giving  to  a 
Parish  a  considerable  Sum 
of  Money  for  the  Liberty  of 
carrying  away  the  Mud,  &c. 
collected  within  the  Parish, 
and  the  Dust  from  the 
Houses,  was  a  Trader  within 
the  Bankrupt  Laws  ?  There 
was  also  an  alledged  Deal* 
tag  in  Pigs  and  Bricks.  An 
Issue  was  accordingly  di- 
rected, th*  Proceedings  be- 
ing stayed  in  the  mean  Time. 


1812-13. 

Bbyant, 
Ex  parte. 


Sir  Samuel  Romilly,  Mr. 
Hart,  and  Mr.  Montague, 
for  the  Petitioner.— Sir  Ar- 
thur Piggott,  Mr.  Leach,  and 
Mr.  Cutten,  lor  the  petition- 
ing Creditor. 

The  Lard  Chancellor 
postponed  the  Examination; 
observing,  that  it  did  not  ap- 
pear on  the  Proceedings,  that 
the  Commissioners^  could 
have  .had  before  them,  what 
was  the  Nature  of  the  Deal- 
ing :  it  was  sworn  to  be  by 
buying  and  selling  Ashes 
and  Breeae:  but  quo  modo 
did  not  appear  upon  the  De- 
positions. There  is  great 
Difficulty  in  holding  a  Sca- 
venger, contracting  with  a 
Parish  in  this  Way,  to  be 
a  Trader  within  the  Act  of 
Parliament;  though  he  cer- 


Whether*  Sca- 
venger, contact* 
ing  with  a  Pariah 
for  valuable  Cooai- 
dcratioo  for  Liber- 
ty to  take  the  Mud, 
Dust,  Ac  If  a 
Trader  within  the 
Bankrupt  Law*. 
Quccrc. 


(I)  1  Rose Bkpt.  Ca.  373; 


tainly 
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1819-13:  that  the  Commissioners  had  adjudged  the  Party  a  Bank- 
Bryant  rnPt  w*tkout  sufficient  Authority :  but  upon  the  Allega- 
Ex  parte.  ^on,  that  sufficient  Proof  would  be  furnished,  I  pot  diem 
to  an  Issue;  staying  the  Proceedings  then  before  me 
without  sufficient  Proof  to  support  them.  Upon  a  Prin- 
ciple not  unlike  that  I  stayed  the  Proceedings  in  this 
Case :  the  Bankrupt  insisting,  first,  that  there  was  no  pe- 
titioning Creditor's  Debt;  secondly,  that  there  was  no 
Trading ;  thirdly,  that  there  was  no  such  Act  of  Bank- 
ruptcy as,  connected  with  the  petitioning  Creditor's 
Debt,  if  there  was  one,  would  support  the  Commission. 

The  Question  as  to  the  Trading,  depending  upon  the 
Fact,  with  what  Intent  he  bought  and  sold  Books  and 
Prints,  was  in  its  Nature  fit  for  the  Consideration  of  a 
Jury.  Upon  the  Act  of  Bankruptcy  it  was  contended, 
that  the  Fact  of  lying  in  Prison  for  Debt  Two  Months, 
was  not  under  the  Circumstances  an  Act  of  Bankruptcy; 
and  farther,  that,  if  it  was  an  Act  of  Bankruptcy  by  re- 
lation to  the  Commencement  of  the  Imprisonment,  the 
Creditor,  haying  altered  the  Nature  of  his  Debt,  originally 
by  simple  Contract,  or  Specialty,  taking  a  Judgment 
between  the  Time  of  the  first  Imprisonment  and  the  Com- 
mission issued,  was  not  at  the  latter  Period  such  a  Credi- 
tor as  at  the  former;  and  therefore  could  not  support  the 
Commission ;  which  by  relation  stands  upon  an  Act  of 
Bankruptcy,  previous  in  Date  to  the  Judgment 

That  was  a  Question  of  Law;  aud,  attending  particu- 
larly to  the  Trading,  I  directed  an  Action ;  staying  the 

tainly  may  be  a  Trader  in  ship   adding,    that  he  was 

the   Articles   of    Pigs   and  rather  disposed  to  direct  an 

Bricks.  Issue  than  an  Action,  where 

An  Issue  was  directed  as  it  appeared,  that  the  Case 

to  the  Trading  and  the  Act  insisted  on  was  not  laid  be- 

of  Bankruptcy;   bis  Lord-  fore  the  Commissioners. 

Proceedings. 
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Proceedings.    The  Petitioner  having  had  an  Opportunity        1812-13. 
of  trying  the  Validity  of  the  Commission  in  aa  Action,  I        jfajdn 
cannot,  consistently  with  the  Safety  of  Mankind,  listen  to       Etoparte. 
a  Suggestion,  that  as  much  Skill  and  Diligence  were  not 
applied  in  the  Trial  of  that  Action,  as  ought  to  have  been 
applied.    That  would  be  attended  with  too  much  Danger 
to  the  general  Interest  of  the  Public,    Upon  the  Trial  of 
that  Action  the  Opinion  of  the  Jury  under  the  Direction 
of  the  Judge  was,  that  there  were  a  good  petitioning 
Creditor's  Debt,  Trading  and  Act  of  Bankruptcy;  all 
the  Essentials  to  making  a  Man  liable  to  the  Bankrupt 
Laws :  as  he  may  be  certainly  whether  solvent  or  insolvent. 

One  of  the  Questions  is  a  Question  of  Law :  as  to  the 
Effect  of  the  Change  of  the  Security  pending  the  Course 
of  the  Imprisonment.    Suppose  a  Debt  by  simple  Con- 
tract converted  into  a  Judgment:  when  that  is  compared 
to  a  Bond  taken,  which  goes  for  nothing,  if  there  was  an 
antecedent  Act  of  Bankruptcy,  this  Distinction  occurs ; 
that  the  one  is  by  Contract :  die  other  by  a  Judgment  in 
ifwitum.    Whatever  could  be  made  of  that,  there  was  an 
Opportunity  of  submitting  it  to  a  Court  of  Law ;  and  on 
a  Motion  for  a  new  Trial  the  Court  was  satisfied  with  the 
Verdict;  and  refused  to  disturb  it    Upon  the  Applica- 
tion to  me,  that  followed,  my  Opinion  was,  and  continues, 
that  according  to  the  Course  in  Bankruptcy,  if  a  Com- 
mission has  been  sustained  in  an  Action,  directed  for  the 
Purposeo£tryingitsValidity,itmustwithoutotherGround8 
be  considered  valid:  at  the  same  Time  intimating,  that, 
though  I  would  not  restrain  the  Bankrupt  from  again  trying 
it,  as  acting  in  that  vexatious  and  litigious  Course,  winch 
in  Thompwrt*  Case  (a)  called  for  such  Interposition,  I 
would  not  direct  the  Action  to  be  again  tried  without  a 
new  Ground.    The  Consequence  would  be  repeated  Ap- 

(a)  See  Chamber*  v.  Thompson,  4  Bro.  C.  C.  494. 

plications ; 
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1812-13.        plications;  of  which,  if  attended  to,  after  it  had  once  1 
v   Bryant         Put  *?  a  ****  ^°urae  °*  Trial,  there  would  be  no  End:  hut 
Ex  parte*       *  found  no  Instance  of  restraining  a  Bankrupt  from  agaar 
trying  the  Validity  of  the  Commission  on  the  Ground^ 
that  it  had  been  once  tried. 


Whether  I  should  stay  the  Proceedings,  because 
Bankrupt  might  bring  another  Action,  or  would  dinTf 
another  Action,  and  stay  the  Proceedings,  are  very  < 
ferent  Questions.    In  such  Cases  Proceedings  are  ne 
stayed  except  upon  extremely  special  Grounds,  different 
from  those  on  which  the  first  Action  was  directed ; 
which  could  not  be  taken  into  Consideration  upon  the 
Trial  of  that  Action.     I  know  no  Instance,  except  the 
Case  of  Parker  (a)  the  Brickmaker ;   in  which 
was  a  special  Verdict     It  does  not  appear  to  me,  that  1 
have  before  me  any  Ground  for  staying  all  die  Proce 
under  this  Commission  merely  because  the  Bankrupt  1 
brought  a  second  Action.      '  ' 

As  to  the  Offer,  made  by  the  Bankrupt  of  a  particular"" 
Estate  for  Sale,  I  will  not  dispose  of  that  without  reading — - 
the  Proceedings;  with  a  View  to  ascertain  the  Value  of""** 
that  Offer;  which  I  cannot  at  present  estimate. 


1813,  The  Lord  Chancellor  said,  that  upon  reading  the 

Feb.  3.  Proceedings  nothing  appeared  to  shew,  that  this  Estate 
can  be  brought  to  Sale  so  as  that  this  can  be  considered 
anOffer  of  Property  immediately  available  to  theOeditors; 
and  directed,  that  the  Examination  of  the  Bankrupt  should 
proceed  to  the  Extent  of  ascertaining  his  Title  to  that 

(a)  Ex    parte    Harrison,       1  Cooke1  &  Bank.  Law,  47- 
and  Parker  v.  Wells,  1  Bro.       Ed.  6,  by  Mr.  Gregg. 


C.  C*  17S.  1  Term  Rep.  32. 


Property ; 
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Properly;  confining  it  to  that;  and  the  Petition  should        1812-13. 
stand  over  for  the  Result  of  the  Trial;  observing,  that        Bryant 
he  made  that  Order  on  the  Supposition,  that,  if  the  Com-       £x  parte. 
mission  should  be  sustained,  and  by  the  Time  the  Action 
was  oyer  it  should  appear,  that  a  Part  of  the  Estate 
would  pay  all  the  Debts,  he  should  act  upon  a  Prin- 
ciple frequently  recognized  by  superseding  the  Commis- 
sion ;  taking  Care,  that  all  the  Creditors  are  paid. 


1813, 
BERKS  v.  WIGAN.  Feb  jo. 

'  Jh  iHE  Answer  in  this  Cause  disputed  an  Act  of  Bank-    Order  to  with- 
-"*-.   ruptcy.    The  Defendant's  Solicitor,  conceiving,  draw  Rejoinder, 
*****  the  late  Act  of  Parliament  (a),  did  not  require  a  and  rejoin  de 
Notice  in  Writing  of  an  Intention  to  dispute  the  Act  of  novo;  for  the 
bankruptcy,  where  the  Commission  had,  as  in  this  In-  Purpose  °* 
***nce*  iw»ed  before  that  Statute,  omitted  to  give  such  &vin«  Notice 
**otic*.    The  Defendant  moved,  that  he  might  be  at  °f  Intention  to 

**ifeerty  to  withdraw  his  Rejoinder,  and  rejoin  forthwith  de    ,8£U  , 

%*w~  W      J  u      T      a-      4v  V-     .    **    *k    of  Bankruptcy, 

****tx> ;  wishing  to  be  placed  in  a  Situation  to  dispute  the       ,    A.    «x  ' 
A         m    i  undertheStat. 

-^et  of  Bankruptcy.  ^  Geo.  S. 

*  4      •  #   *       c.  J21 :  by  ana- 

Mr,  Hartrmd  Mr.  Parker,  for  the  Motion,  submitted,  ]6     to  tQe 

****t  this  was  a  mere  Slip  in  Practice ;  .that  o*  similar  Ap-  Practice  at 

Plications  to  jthe  Courts, of  Kmg's  Bench  and  Exchequer  x,aw  to  permit 

Orders  bad  been  made,  as  of  course,  allowing  Pleas  to  be  a  Plea  to  be 

Withdrawn  for  the  Purpose  of  the  Defendant's  being,  let.  in  withdrawn  > 

requiring,  ac- 

(a)  Stat  49  Geo.  8.  c.  121.  cording  to  the    ' 

Practice  in 

the  Exchequer,  the  Affidavit  to  state  the  Deponent's  Information  and 

Belief,  that  it  is  essential  to  the  Justice  of  the  Case. 

to 


*£2 


1813 

Berks 

v. 

WlOAN. 
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to  dispute  the  Act-of  Bankruptcy ;  referring  to  JVillcock  v. 
Smith  (a)  and  Radmore  v.  Gould  (6). 

Sir  Samuel  BomWy  resisted  the  Motion  on  the  Ground, 
that  the  Bankruptcy  had  repeatedly  been  tried  both  at 
Law  and  in  Attempts  to  supersede  the  Commission:  but 
every  Attempt  to  impeach  this  Commission  had  failed; 
and  therefore  some  special  Circumstances  ought  to  be 
stated  to  induce  the  Court  to  grant  this  Indulgence. 


The  Lord  Chancellok. 

It  is  the  Practice  of  the  Court  of  King's  Bench,  if 
the  Justice  of  the  Case  requires  it,  to  withdraw  die  Plea, 
and  file  a  new  one,  giving  Notice;  and  the  Court  of  Ex- 
chequer followed  that ;  requiring  this  additional  Allegation 
in  the  Affidavit;  that  the  Deponent  is  informed  and 
believes  that  it  is  essential  to  the  Justice  of  the  Case* 
that  the  Defendant  shall  be  at  Liberty  so  to  object 


The  Order  was   pronounced  accordingly  with 
Allegation  (1). 

(a)  2  Camb.  p.  184.  See        (4)  Wight*.  Etch.  Ca. 
also  Clarkson  v.  Dadds,  in    60. 
the  Note. 


(1)  Brickmood  v.  Miller,  %    Rep.  270.  1   Merivale, 
Rote  Bkpt.  Ca.  210.    Coop. 


MONDEY 
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MONDEY  v.  MONDEY.  ^  * 

THE  Plaintiff;  as  Mortgagee,  filed  her  Bill  against    Inquiry  di- 
the  infant  Heir  of  the  Mortgagor,    and  other  rected,  in  case 
Persons,  claiming  to  be  first  Mortgagees.     The  Bill  the  Mortgagees 
prayed,  that  the  Plaintiff  may  redeem  the  Mortgagees,  if  consent  to  a 
prior;  and  that  the  Heir  may  then  redeem  the  whole;  or  Sale'  whether 
that  the  Defendant  Mortgagees,  if  subsequent,  may  re-  *  will  be  for 
deem  the  Plaintiff;  or  that  all  the  Defendants  may  be  U*??*?** 
foreclosed :  or  that  the  mortgaged  Property  may  be  sold, 
all  proper  Parties  concurring,  and  the  Money  to  arise  by 
the  Sale  be  applied  in  Payment  of  the  Money  due  to  ^^  * 
the  Plaintiff  and  the  Mortgagees  Defendants  in  respect 
of  their  Securities  according  to  the  Priorities  of  such 
Securities;  and  that  the  Surplus,  if  any,  produced  by  the 
Sale,  may  be  secured  for  the  Benefit  of  the  Defendant, 
the  infant  Heir  of  the  Mortgagor. 


the  Infant  Heir 
of  theMort- 


Mr.  Hart,  and  Mr.  Dowdeswett,  for  the  Plaintiff, 
prayed  a  Sale;  observing,  that  though  they  could  not 
produce  an  Instance,  this. might  perhaps  be  done;  as  the 
Court  had  in  many  Respects  extended  its  Jurisdiction  for 
the  Benefit  of  Infants. 

Mr.  UtUrson,  for  the  infant  Heir.  Mr.  Collinson,  for 
the  other  Mortgagees. 

The  Lord  Chancellor. 

It  would  be  too  much  to  let  an  Infant  be  foreclosed ; 
when,  if  the  Mortgagee  will  consent  to  a  Sale,  a  Surplus 
may  be  got,  of  perhaps  <£4000,  considered  as  real  Es- 
tate, for  the  Benefit  of  the  Infant.    If  there  was  no  Pre- 
cedent, 


224 


1313. 

MONOEY 

V. 
MONDBY 


CASES  IN  CHANCERY. 

cedent,  I  would  make  One :  but  I  am  sure  this  has  been 

done  (1). 

The  Decree  directed  a  Reference  to  the  Master  to  take 
an  Account  of  the  Monies,  due  to  the  several  Incum- 
brancers ;  and  to  ascertain  and  report  their  several 
ties';  with  the  usual  Directions  for  the  subsequent  Ii 
brancers  to  redeem  the  prior  in  the  usual  Course ;  and, 
case  the  Mortgagees  shall  consent  to  a  Sale,  that 
Master  shall  inquire,  and  report,  whether  it  will  be 
the  Benefit  of  the  Infant,  that  the  Estate  should  be  sold 
and  farther  Directions  and  Costs  were  reserved  (2). 


\ 


1813, 
Feb.  10. 


BALMANNO  v.  LUMLEY. 


rilHE  Bill  prayed  the  specific  Performance  of  a 


Reference  of 
Title  before         J-    tract  for  the  Purchase  of  an  Estate  by  the 
Answer:  there    rrom  the  Defendants;  offering  to  pay  the  Remainder 
being  no  other   fa  Purchase-money  on  having  a  good  Title  made, 
Question,  and     fa  p^jj^^  conveyed  to  him ;  or,  if  a  good  Title 

be  made  of  the  whole,  a  Reference  to  settle  a  Com- 
pensation. 


the  Parties 
undertaking  to 
do  all  such  Acts 
for  the  Pur- 
pose  of  exe- 
cuting what 
the  Court 
flunks  right, 
as  if  the  An- 
swer was  in, 
and  the  Cause 
brought  to 
Hearing. 

Direction,  if  the  Report  shall  be  against  the  Title,  for  Compensation : 
refused  as  to  Indemnity.  , 

(1)  Goodkr  v.  Askto*,  18    295,  and  Cases  cited  in  Mr. 
Vet.  83.  JbtMJy's  Note. 

(2)  Booth*.  Rick,  1  Yen.  in 


Mr.  Hart j  for  the  Vendor,  moved  before  Answer  for  * 
Reference  of  the  Title. 

Mr.  Cooke,  for  the  Purchaser,  objected,  that  this  » 
never  done  before  Answer;  and  such  Practice  would  be 
inconvenient;  the  Answer  stating  the  Grounds  of  Objec- 
tion to  the  Title. 

Mr.  Hart,  in  Reply,  said,  that  the  Bill  was  a  mere 
Averment  of  the  Contract;   putting  no  special  Fact 
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in  Issue:  therefore  there  was  no  Use  in  waiting  for  the 
Answer. 

The  Lord  Chancel  lob. 
One  Difficulty9  stated  by  Mr.  Cooke  is,  how  the  Court 
s  to  proceed  afterwards:  but  on  such  a  Motion  the 
Uotirt  considers  the  Parties  as  undertaking  to  do  all  such 
\cXb  for  the  Purpose  of  executing  what  the  Court  thinks 
ight,  as  if  the  Answer  was  in,  and  the  Cause  brought 
o  Hearing.  With  that  Undertaking,  if  they  cannot  state 
my  Objection  to  the  Performance,  and  the  Reference  is 
nerely  to  look  into  the  Title,  I  do  not  apprehend  the  An- 
jwer  to  be  necessary  before  that  Reference. 

Let  the  Order  go  therefore,  with  that  Undertaking. 


Mr.  Cooke  desired  to  add  to  the  Order  a  Direction,  in 
rase  the  Report  should  be  against  the  Title,  for  Compen- 
lation  and  Indemnity ;  suggesting,  that  as  to  Part  of  the 
Estate  Indemnity  might  be  more  convenient  than  Com- 
pensation. 

Mr.  Hart  agreed  to  the  Inquiry  as  to  Compensation ; 
but  objected  as  to  an  Indemnity ;  which  might  prove  in* 
convenient  to  Families ;  insisting,  that  the  Purchaser  must 
either  take  the  Title  with  an  Allowance  for  a  Defect,  or 
reject  it.  * 


The  Lord  Chancellor 
the  Court  could  compel  the 
nity,  or  the  Vendor  to  give 
the  Order  to  Compensation 

(1 )  The  Order  2s,  that  upon 
the  Plaintiff  and  the  Defend- 
ants by  their  Counsel  under- 
taking to  perform  such  Order 
as  the  Court  shall  think  fit  to 
make,  on  the  Report  of  the 
Master,and  todo  allsuch  Acts 

Vol.  I. 


said,  he  did  not  apprehend* 
Purchaser  to  take  an  Indem- 
it ;  and  accordingly  confined 

THE 
as  the  Court  may  hereafter  di- 
rect, it  be  referred  to  the  Mas- 
ter to  see,  whether  the  Defen- 
dants can  make  a  good  Title ; 
and  in  Case  the  Master  shall 
be  of  Opinion,  that  the  De„ 
fendants  can  make  a  good 
Q  Title* 


1813. 

Balmanno 

0. 

LUKLEY.    • 
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1913. 

LnrcoLKi     THE  MAYOR  AND  COMMONALTY  OF  COL 
Ink  Hall.  CHESTER  r.  LOWTEN  (1). 

Jan.  12, 13,  ' 

14.20.         rpHE  Object  of  this  Bill  was,  that  Indentures  of 
General  Right    -I-    Lease  and  Release,  dated  the  26th  and  87th  of 
of  Corpora-        July,  1791,  being  a  Mortgage  for  «£2000  and  Interest, 
tions,  of  what-  a  Jfat 

ever  Nature,  at 

Law  to  alienate  their  Lands,  held  in  Fee,  subject  as  to  Ecclesiastical 
Corporations  to  the  restraining  Statutes ;  and  no  Instance  of  a  Trust 
attached  upon  the  Ground  of  Misapplication,  as  not  to  Corporate  Pur- 
poses, except  the  Case  of  Corporations,  holding  to  Charitable  Uses. 

Whether  such  a  Jurisdiction  prevails  in  other  Cases  upon  an  Ap- 
plication to  Purposes  clearly  not  Corporate,  Quare.  A  Bill  on  that 
Ground  impeaching  Securities  as  obtained  under  an  Abuse  of  Itast 
by  the  select  Body  of  the  Corporation  of  Colchester,  using  the  Com- 
mon Seal  for  raising  Money  to  defray  the  Expence  of  Actions  against 
the  Mayor  and  Town  Clerk,  relative  to  Elections  of  the  Recorder  and 
a  Representative  of  the  Borough  in  Parliament,  dismissed  upon  various 
subsequent  Transactions,  especially  an  Award,  binding  the  Corpora- 
tion at  large  through  the  select  Body,  acting  with  Authority,  and  vpan 
a  fair  Question,  whether  the  Purpose  was  Corporate,  or  not.  Coats 
upon  a  groundless  Imputation  of  Fraud. 

Title,  then  that  he  do  en-  of  the  Purchase-money  for 

quire,  at  what  Time  the  Ab-  such  Part  of  the  said  Estate, 

stract  was  first  delivered  to  to  which  the  Defendants  can- 

the  Plaintiff,  and  when  they  not  make  a  good  Title.  Reg. 

could  make  such  Title,  and  Book,  A.  1812,  fo.  345. 

any  special  Circumstances  re-  In    Bonner   v.   Johnston, 

lating  thereto ;  and  in  Case  a  1  Mer.  372.  The  Lord  Chan- 

good  Title  cannot  be  made  to  cdlor,     according     to     Mr. 

the  whole  Estate,  that  the  Beamess  Note  of  that  Case, 

Master  enquire,  whether  the  expressed    his    Intention   in 

Plaintiff  is  entitled  to  any,  Balmannoy.  Lumlej,  to  make 

and  what  Compensation  out  the  Order  upon  an  Admis- 
sion 


(1)  Attorney  General  v.    Coop.  Rep.  30. 
Corporation  of  Carmarthen. 
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a  Bond,  of  the  same  Date,  as  a  collateral  Security,  and         181S. 
another  Indeptttre,  dated  the  28th  of  January,  1804,  air  ^ 

ledged  to  Jiave  been  executed  under  the  Corporate  Seal  of        Mayor 
Colckeetcr,  might  be  declared  void,  and  delivered  up  to  ^ 

be  cancelled  or  declared  to  stand  only  as  a  Security  for    Commonalty 
such  Sums  as  were  bond  fide  advanced  by  the  Defendant  0f 

for  the  Use  of  the  Plaintiffs ;  and  an  Injunction.  Colchester 

The  Bill  impeached  the  Securities  of  the  26th  and  ** 

27th  of  July,  1791,  as  unjustly  obtained ;  and  without       I*w«wr. 
any  good  or  legal  Consideration ;  alledging,  that  by  the 
Custom  or  Usage  of  the  Borough  none  of  the  Lands,  &c. 
vested  in  the  Mayor  and  Commonalty,  can  be  sold  or 
mortgaged  without  the  Consent  of  the  Mayor  and  Com- 
monalty in  Common  Hall  assembled,  or  the  major  Part 
of  them ;  a  Custom  invariably  adhered  to  since  the  Char*        r  337  ] 
ter  of  Incorporation  in  1763,  except  in  the  Instance  of 
these  Securities ;  to  which,  contrary  to  such  Custom,  the 
Common  Seal  was  affixed  by  the  Contrivance  of  Francis 
Smy&ia,  tfon  Town  Clerk  of  the  Borough,  whose  Agent 
the  Defendant  was,  in  a  clandestine  Manner,  without  the 
Assent  of  the  Mayor  and  Commonalty  in  Common  Hall 
assembled. 

The  Bill  farther  alledged,  that  of  the  Sum  of  <£2000, 
stated  in  the  Indenture  of  27th  of  Jtdyy  1791,  to  be  ad- 
vanced and  paid  by  the  Defendant  to  the  Chamberlain  for  ■ 
the  Use  of  the  Corporation,  no  Part  was  advanced ;  but 
sion  that  there  was  no  other    sation  and  Indemnity,   Mil- 


Question  than  that  of  Title ; 
and  observed  that  the  Pas- 
sage in  the  Report,  "  if  they 
"  cannot  state  any  Objection 
"to  the  Performance,  and 
u  the  Reference  is  merely  to 
"  look  into  the  Title,"  im- 
ports as  much.  See  Blyth  v. 
EtmMrd,  Ante  1,  and  the  Re- 
ferences ;  and  as  to  Compen- 


ligan  v.  Cooke,  16  Ves.  1. 
and  Todd  v.  Gee,  17  Ft*.  273. 
The  Reference  to  Balmaiu 
no  v.  Lumley,  in  the  Note, 
1  Mad.  533,  must  proceed 
from  some  Error :  that  Case 
involving  no  such  Point,  as  is 
there  represented,  upon  the 
Necessity  of  a  Consent  to  the 
Motion  to  refer  the  Title. 
Q2  the 
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1813.  the  real   Consideration  was    a  Bill   of  Costs  to  Aat 

Amount  in  defending,  as  Agent  of  SntyihiU,  a  Quo  War— 
ranto  Information,  filed  against  him  in  1788,  for  eier  — 
rising  the  Office  of  Recorder  of  the  Borough,  aad  othe^ 
Suits  and  Prosecutions,  originating  in  Election  and  Part^ 
Purposes,  and  not  connected  with  the  Rights  and  Interests 
of  the  Corporation.  * 

To  this  Bill  the  Defendant  put  in  a  Plea  and  Answei — 
pleading  the  Indentures  and  Bond  of  the  26th  and -27^3 
Jtdyy  1791 :  a  Reference  and  Award  in  1801  between  the 
Plaintiffs  and  Defendant  concerning  the  Principal  and  In- 
terest, secured  by  those  Sec uritief, that  the  Plaintiffs  shou/d 
pay  the  Defendant  £2266 :  1 5s.  and  a  Deed,  dated  the  S8ta 
of  January,  1804,  confirming  the  Mortgage  of  1791 ;  and 
by  way  of  Answer  stating,  that  all  the  Circumstances,  under 
which  the  Mortgage  was  obtained,  and  the  true  Consider- 
ation thereof,  were  laid  before  the  Arbitrator?. 

The  Plea  was  disallowed  by  the  Lord  Chancellor  ts 
covering  too  much  in  covering  the  last  Instrument 

The  Defendant  then  put  in  his  Answer;  from  which  it 
appeared,  that  he  had  lately  filed  a  Bill  against  the 
[  228  ]  Plaintiffs  for  a  Foreclosure.  He  denied  the  Custom,  as 
stated  by  the  Plaintiffs  ;  alledging,  that  the  select  Body  of 
the  Corporation,  consisting  of  the  Mayor,  Aldermen,  Assist- 
ants and  Common  Council,  which  Common  Council  con- 
sisting of  Eighteen  were  elected  by  and  out  of  the  Com- 
monalty at  large,  who  \vere  upwards  of  One  Thousand 
Three  Hundred,  have  full  Power  to  sell  or  mortgage  the 
Corporation  Lands  without  the  Consent  of  the  Com- 
monalty at  large,  in  Common  Hall  assembled.  He  denied, 
that  the  Common  Seal  was  affixed  to  his  Mortgage  con- 
trary  to  the  Usage  by  the  Contrivance  of  Smythie*  in  a 
clandestine  or  improper  Manner;  admitting,  that  it  was 
affixed  without  the  Consent  of  the  Mayor  and  Common- 
alty, in  Common  Hall  assembled,  or  the  major  Part  of 


CASES  IN  CHANCERY. 


fc£9 


of 

COLCBKSTBJI 

V. 

LoWTJftN. 


tfaem  ;  which  he  insisted  was  not  necessary.     He  admitted  1813. 

tha|  the  £2000  was  not  advanced  to  the  Chamberlain  for  ^^ 

the  Use  of  the  Corporation ;  but  arose  in  the  following         Mayor 
Manner: — In  1787  upon  an  Election  for  the  Office  of  ^    . 

Recorder  Smythies  was  returned  as  duly  elected.  In  Con-    Commonalty 
sequence  of  the  Warmth,  occasioned  by  this  Contest, 
many  Actions  were  brought  against  Edward  Capstack, 
the  Mayor,  for  refusing  Votes,  tendered  for  Mr.  Grim* 
wood,  the  unsuccessful  Candidate;  who  applied  to  the 
Court  of  King's  Bench  for  Leave  to  file  an  Information 
in  the  Nature  of  a  Quo  Warranto  against  Smythies  s 
which  was  terminated  by  a  Compromise:  Mr.  Grimwood 
being  sworn  into  the  Office  of  Recorder,  and  Smythies 
toeing  appointed  Town  Clerk.  In  1788  upon  the  Election 
of  a  Representative  of  the  Borough  in  Parliament  Mr. 
Tierney  and  Mr.  Jackson  being  the  Candidates,  Bezaliel 
Angler,  the  Mayor,  made  a  special  Return,  that  the 
Numbers  on  the  Poll  were  equal ;  and  Mr.  Tierney  com- 
menced an  Action  agaiust  him  for  a  false  Return/ 


On  the  JOth  of  Jidj/,  1789,  at  a  Meeting  of  the  select 
Body  of  the  Corporation,  consisting  of  the  Mayor,  Al- 
dermen, Assistants,  aud  Common  Council,  an  Order  was 
made ;  reciting,  that  such  Actions  had  been  commenced, 
and  the  Opinion  of  the  Assembly,  that  Capstack  and  An- 
gier  had  executed  the  Office  of  Mayor  faithfully  and  ho* 
neatly ;  and  therefore  resolving,  that  they  should  be  pro- 
tected, defended,  aud  indemnified,  by  the  Corporation  by 
and  out  of  the  Revenues  thereof  against  such  Suits ;  and, 
for  better  carrying  that  Order  into  Effect,  that  the  Mayor 
for  the  Time  being  together  with  any  Two  of  the  Alder- 
men, any  Two  of  the  Asaistauts,  and  any  Two  of  the 
Common  Council,  be  a  Committee  for  the  Purpose  of 
borrowing  a  Sum,  not  exceeding  £2000,  for  answering  the 
above  Eud;  such  Committee  being  authorised  to  raise 
the  £9000  by  Mortgage  of  the  Estates  of  the  Corpora- 
tion ;  and  to  affix  the  Common  Seal  to  all  Deeds,  neces- 
sary for  effecting  such  Purpose.     On  the  18th  of  Decern* 

$8  her. 
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1813.  ber9  1789,  at  another  Meeting  of  the  select  Body  it  was 

!JJ^  ordered,  that  they  should  make  such  Return  to  the  Man- 

MUyor         damns,  requiring  them  to  swear  Mr.  GriffMncxxf  into  the 

and  Office  of  Recorder,  as  Counsel  should  advise ;  in  otf  er 

Commonalty    that  the  Election  might  be  tried ;  that  it  should  be  tried 

at  the  Expence  of  the  Corporation ;  that  tht  Mayor  ihoaM 

be  indemnified  by  the  Corporation;  that  thfe  Defendant 

should  be  employed  to  conduct  this  Business ;  and  that  the 

Costs  of  defending  the  Quo  Warranto  Cause  against 

Smythies  should  be  borne  by  the  Corporation. 

The  Answer  farther  stated,  that  in  prosecuting  and  de- 
fending these  Causes,  £3156: 6s. :  lid.  became  due  to 
the  Defendant ;  of  which  Sum  J&1400  was  Money  oat 
of  Pocket ;  and  his  Bill  of  Costs  on  that  Account  wis 
the  Consideration  for  his  Mortgage;  which  he  insisted 
came  within  the  Spirit  of  die  preceding  Orders. 

The  Interest  was  regularly  remitted  to  the  Defendant  by 
Smythies  during  his  Life ;  but  since  his  Death  in  1798  no 
Interest  having  been  paid,  the  Defendant  applied  for  his 
Money,  and  the  Plaintiffs  disputing  the  Bills,  a  long  Cor- 
respondence ensued  ,*  which  terminated  in  an  Agreement 
for  a  Reference  of  the  Defendant's  Claims,  dated  the  22d 
of  April,  1801,  signed  and  sealed  by  the  Defendant;  and 
sealed  on  the  Part  oT  the  Plaintifis  with  the  Common  Seal ; 
which  was  affixed  by  the  Direction  of  the  select  Body. 

The  Defendant  insisted,  that  all  the  Objections  to  his 
Security,  as  stated  in  the  Bill,  were  laid  before  the  Arbi- 
trators- in  a  Case,  drawn  up  by  the  Town  Clerk  on  behalf 
of  the  Corporation ;  and  by  the  Award,  dated  the  24th  of 
December,  1801,  the  Sum  of  £2266 :  IBs.  was  found  to 
be  due  from  the  Plaintiffs  to  the  Defendant  That  Sum 
not  being  paid,  the  Defendant  in  Trinity  Term,  1803, 
filed  a  Bill  for  Redemption  against  a  prior  Mortgagee  and 
Foreclosure  against  the  Corporation ;  but  consented  to  stay 
Proceedings  in  that  Suit  for  Two  Years  on  receiving  the 
Interest  then  due,  and  an  Agreement,  that  such  Delay 

should 
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should  not  prejudice  the  Suit,  and  that  the  future  Interest 
should  be  increased  from  «£4 :  10*.  to  Five  per  Cent. 

In  Pursuance  of  that  Agreement  by  an  Indenture,, 
dated  the  28th  of  January,  1804,  indorsed  on  the  original 
Mortgage,  the  Mayor  and  Commonalty  in  Consideration 
of  die  Sum  of  £2366 :  15s.  which  they  acknowledged  to 
be  due  from  them  to  the  Defendant,  granted  and  con- 
firmed to  him  all  the  Premises,  comprised  in  his  original 
Mortgage,  to  secure  the  principal  Sum  of  £9366 :  IBs. 
and  Interest  at  Five  per  Cent ;  covenanting  to  pay  the 
Interest  Half-yearly,  and  the  Principal  in  January,  1806 
The  Interest  not  being  paid,  the  Defendant  commenced 
an  Action  upon  his  Bond ;  and  obtained  a  Verdict 

The  Answer  insisted,  that  the  Debt  so  owing  to  the  De- 
fendant for  his  Bill  of  Costs,  was  a  legal  and  sufficient  Con- 
sideration for  the  Bond  and  Mortgage ;  that  such  Bond  and 
Mortgage  were  valid  and  binding  on  the  Corporation  not- 
withstanding the  Objection  as  to  the  Mode  of  affixing  the 
Corporate  Seal ;  that,  if  the  original  Securities  were  ques- 
tionable, they  had  been  since  repeatedly  confirmed  by  the 
Award,  the  Deed  of  1804,  the  subsequent  Payment  of 
Interest,  and  the  Orders  and  Admissions  of  the  select 
Body ;  all  which  Acts  took  place  with  the  Concurrence 
of  the  Recorder,  the  proper  Law-Officer  of  the  Corpora- 
tion; and  were  Corporate  Acts,  binding  the  Corporation. 

On  the  18th  of  March,  1811,  the  Lord  Chancellor  di- 
rected Four  Issues,  to  be  tried  in  the  Court  of  Exchequer  : 
Whether  the  Common  Seal  of  the  Mayor  and  Common- 
alty was  duly  and  lawfully  affixed  to  the  Indenture,  dated 
the  86th  and  27th  July,  1791,  the  Bond,  dated  the  87th 
of  July,  1791,  the  Agreement,  dated  the  88d  of  April, 
1801,  and  the  Indenture,  dated  the  28th,  of  January, 
1804,  or  to  any  or  either  of  those  Instruments* 

Upon  the  Trial  of  those  Issues  the  Jury  found,  that  the 
Common  Seal  of  the  Mayor  and  Commonalty  was  duly 

Q  4  and 
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and  lawfully  affixed  to  die  said  several  Indentures,  Bond, 
and  Agreement. 

The  Cause  was  heard  for  farther  Directions. 

Sir  Samuel  RomiHy,  Mr.  Hmi9xmd  Mr.  RouptU,  for 
the  Plaintiffs. 

.  All  Corporations  are  Trustees  for  the  Individuals,  of 
which  they  are  composed;  and  in  that  Character  are 
bound  to  consult  the  Interest  of  their  Members.  If  thoie, 
who  act  on  Behalf  of  the  Corporation,  cannot  apply  the 
Funds  of  the  Body  to  their  own  individual  Advantage, 
neither  can  they  appropriate  those  Funds  to  gratify  their 
Passions,  or  to  serve  the  Purposes  of  their  own  particular 
Party.  In  the  View  of  a  Court  of  Equity  such  Objects  must 
receive  equal  Censure.  It  is  not  very  probable,  that  Cases 
in  Point  can  be  produced  :  Corporations  generally  contriv- 
ing to  veil  their  Abuses  from  the  Observation  of  Justice. 
Yet,  if  Authority  is  requited,  the  Case  of  the  King  v.  WaL 
son  (a),  furnishes  a  clear  Opinion  of  Ashhurst,  Justice,  in 
Favor  of  this  Jurisdiction :  a  Judge,  perfectly  conversant 
with  the  Doctrines  of  this  Court;  having  sat  only  Five  Yean 
before  as  one  of  the  Lords  Commissioners  of  the  Great 
Seal.  This  cannot  be  represented  as  a  Bill,  filed  by  a  Cor* 
poration  to  defeat  their  own  Acts.  The  Transactions  com- 
plained of  are  Acts,  not  of  the  Corporation,  but  of  the  se- 
lect Body ;  affixing  the  Common  Seal  to  Instruments, 
which,  though  good  at  Law,  may  be  the  proper  Subject 
of  Relief  in  Equity ;  as  Relief  would  be  given  against  a 
Party,  claiming  with  Notice  under  a  fraudulent  Execu- 
tion of  a  legal  Power  of  Attorney  to  execute  a  Deed. 

The  Defendant  knew,  that  the  Mortgage  was  granted 
for  Purposes,  in  which  the  Corporation  had  no  Interest; 
and,  that  the  Mortgage,  if  in  the  strict  legal  Sense  valid, 


(«)  2  Term.  Rep.  199.  See  Page  20*. 
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mounted  to  t  Breach  of  Trust.  He  admits,  that  die 
Consideration  was,  not  Money  advanced,  but  a  Debt 
iere  the  Question  arises,  whether  that  was  a  Debt, 
rhich  the  Corporation  ought  to  have  paid.  The  Charges 
espectbg  the  Contest  for  the  Recordership,  and  the 
Actions  resulting  from  the  Mayor's  Return  at  the  Elec- 
ion,  constitute  a  very  large  Part  of  this  Debt  The 
Contest  for  the  Recordership  was  one  purely  individual ; 
fleeting  the  Two  Candidates  only,  and  with  which  the 
Corporation  had  really  no  Concern.  It  would  have  been 
fidely  different,  had  a  Person,  not  elected  by  the  Ma* 
ority,  been  forced  upon  the  Corporate  Body.  Resisting 
uch  an  Attempt  they  would  have  been  asserting  their  own 
Rights :  but  this  is  the  Act  of  a  Minority,  having  acci- 
lentally  the  Seal  in  their  Power,  and  availing  themselves 
>f  it  to  oppose  what  was  in  Truth  the  Election  of  the  Maj- 
ority. The  Act  of  the  select  Body  was  a  Nullity;  tin- 
eas the  Corporation  by  their  Acquiescence  confirmed  it 
*ith  respect  to  third  Persons* 
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Allowing,  that  the  Corporation  at  large  possessed  the 
Power  to  dispose  of  the  Funds,  belonging  to  their  Body, 
that  could  give  no  such  Right  to  a  Minority  so  to  Act  at 
the  Expence  of  the  whole.  Corporation*  Suppose  the 
Treasurer,  in  Possession  of  a  Fund,  proposed  to  apply  it 
to  the  Payment  of  such  a  Bill  as  this  \  could  not  the 
Corporation  at  large,  or  the  Majority,  obtain  an  Injunc- 
tion to  restrain  him  from  paying  and  the  other  Party  from 
receiving  it?  The  same  Reasoning  applies  to  the  Actions 
brought  against  the  Mayor.  They  were  purely  personal 
to  him;  and  the  Corporation  had  not  the  Power  of  apply- 
ing the  Funds  to.  cover  the  Expences  of  those  Actions; 
which  was  a  clear  Misapplication  ;  and  the  Defendant  in 
bis  Character  of  Solicitor  and  Agent  to  the  Town  Clerk 
could  not  be  ignorant  of  it  By  the  express  Terms  of 
the  Charter  the  Funds,  of  the  Corporate  Body  are  to  be 

applied 
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lnAdkgv.Tke  WUtstaUe  Oji  fj  (a)  y— Lui 
ship,  putting  the  Cast  of  a  By-kw,  amde  fcrAtp 

of  food  Benefit  of  the  Individuals  nlng  *,  «*■■* 

Coscansnft    the  other  Mcmbert  from  a  Participea'mn  in  the  Bwfii%ti 

«,  which  all  were  entitled,  declared  yow  Opmiea  in  Fnor 

of  the  Jurisdiction  of  this  Court  to  coDtmdfKkab* 
erciie  of  eten  a  legal  Bight ;  and  how  nnclistroaferiiifc 
Cut  her*  presented:  this  unauthorised  Attempt  of  At 
Minority  to  dictute  to  the  Majority;  to  ax*  far  ihftwfcflk 
Bod j,  and  dispose  of  the  Funds  by  an  aihitury  JNn» 
tioo,iiki«peTki^ofallCoofroid.  The  Defiariarfs  Se- 
curity mutt  be  set  aside  as  granted  without  Coartdaatn* 
Ho  admits  Notice,  that  the  Seal  was  affixed  without  d* 
Consent  of  the  Mayor  and  Commonalty  at  large;  flri 
that  the  Money  was  not  advanced,  as  falsely  recited  in  the 
Instruments.  The  Acts,  represented  us  a  Coafinrfa£o4 
all  stand  in  die  same  Predicament  as  the  original  Security; 
being  Acts  done  by  the  Select  Body,  equally  unauthorised. 

If  this  Mortgage  can  stand,  there  is  no  Purpose*  bow* 
ever  corrupt,  to  which  the  Funds  of  a  Corporation  mtj 
not  be  applied  Conceding  for  the  Argument  that  tbe 
select  Body  had  the  legal  Power  to  affix  the  Seal,  yd 
under  the  Circumstances,  with  the  Defendant's  Knowledge, 
that  the  Purpose  was  corrupt,  and  not  Corporate,  his  Se- 
curity cannot  be  allowed  to  prevail. 

Sir  Arthur  Piggott,  Mr.  Richards*  Mr.  Wdhcrdl,  and 
Mr.  Home,  for  the  Defendant. 

The  Argument  in  Support  of  this  Bill  opens  to  the 
Court  a  most  extended  Jurisdiction.  The  Plaintiffs,  abao- 

(a)  17  Ves.  315.    See  Pages  320,  322. 
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their  original  Position*  that  the  Deeds  wdreillega*? 
■ow  tall  for  the  Interference  of  this  Court  16  hew  the* 

roaaofed*  a*  Clouds  open  their  Title. 

i 
The  Corporation  is  the  sole  Plaintiff:  no  individual 
Members  impeaching  the  Conduct  of  the  select  Body. 
In  that  Respect  this  Case  is  distinguished  from  Adley  v. 
The  Whitstdtte  Company  ;  where  the  Plaintiff  asserted 
that,  having  performed  his  But;  by  dredging  the  Oysters, 
he  was  under  the  By-law  excluded  from  a  Share  of  the 
Profits ;  and  your  Lordship  directed  an  Actiou  to  try  the 
Validity  of  that  By-law ;  which  was  the  whole  Jurisdiction 
exercised  in  that  Case.  Ine  Security,  given  by  the  select 
Body,  is  the  Security  of  % the  Corporation.  The  Power 
of  making  Laws,  binding  this  Corporation,  is  in  the  se- 
lect Body,  That  has  been  repeatedly  established,  by  the 
Court  of  Kings  Bench  in  the  Action  upon  the  Bond,  and 
by  the  Court  of  Exchequer  in  the  Trial  of  the  Issues  di- 
rected. This  JPower  appears  to  have  been  vested !  in  the 
select  Body  from  Time  immemorial ;  being  derived  to 
them  by  Prescription,  not  by  Charter ;  and  innumerable 
are  die  Instances,  in  which  the  select  Body  has  mortgaged 
Ac  Property  of  (he  Corporation,  and  exercised  ether 
Acts  of  Government,  without  the  Interference  of  die  Bur- 
gesses. The  equitable  Object  of  this  Bill  <s  to  set  aside 
Instruments  of  the  Plaintiffs  themselves,  decided  to  be 
legal  Instruments;  and  the  Principle*  on  which,  that  is 
■Muntakied,  is,  that  the  Corporation  are  Trustees:  the 
Bill  not  alledgiag  any  Trust;  but  stating  a  general  Pro* 
position,  that  will  entitle  every  Corporation  in  the  King* 
dom  by  nfcerelj  filing  a  Bill  stating  no  more  than  that 
some  Act  dot  Corporate  has  been  done  to  set  aside  their 
deliberate  Acts,  defeat  their  Engagements,  and  evade 
their  Debts.  It  is  admitted,  that  there  is  no  Instance  of 
such  a  Suit* 
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The  Plaintiffs  canuot  maintain,  that  the  Corporation 

had 
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1813.  b*d  no  Interest  in  the  Appointment  of  the  Recorder, 

rr^  their  Law  Adviser ;  and  if  the  Mayor  is  to  stand  the  Coo- 

Mayo*         sequences  of  every  Action,  brought  against  him  in  tbt 

^  Character,  he  may  be  overwhelmed.    The  Proceedings 

Commonalty    *g**n*t  &***  Officers  were  against  them,  not  as  Indi- 

0f  viduals,  but  in  their  official  Characters ;  and  why,  may 

Colchestsr    not  the  Corporation  defend  any  Member,  attacked  in  his 

v.  Corporate  Character,  for  Acts,  done  in  the  Execution  of 

Lowrnr.  his  Office  i  Could  this  Defendant  know;  whether  the  Pur- 
poses for  which  the  Money  was  employed,  were  Corpo- 
rate or  not ;  and  is  he  at  this  Distance  of  Time,  when  ill 
the  Individuals,  against  whom  he  might  have  proceeded, 
are  dead,  to  lose  the  Security,  upon  which  he  was  in- 
duced to  rely  i  At  least  he  must  be  entitled  to  the  com- 
mon Justice,  which  a  Court  of  Equity  administers,  where 
Relief  is  sought  The  usual  Practice  of  the  Court  is, 
wheu  any  one  comes  here  to  set  aside  a  Deed  fraudu- 
lent, or  illegal,  as  being  usurious,  to  impose  this  Term 
upon  the  Plaintiff,  that  he  shall  repay  the  Money  actually 
disbursed. 

Whatever  were  the  original  Circumstances,  here  are 
the  strongest  Acts  of  Confirmation :  Payment  of  Interest 
to  the  Year  1797:  the  Agreement  to  .refer;  by  which 
they  chose  the  Forum  ;  and  the  Deed  of  1804.  In  all 
Cases  a  Party,  having  a  Right  to  extricate  himself,  if, 
aware  of  the  Objection,  he  confirms  the  original  Act,  can- 
not afterwards  avail  himself  of  that  Objection.  Whence 
do  these  Plaintiffs  derive  the  Privilege  of  laying  by  for 
so  many  Years  ?%  The  only  Authority  referred  to  is  an 
Opiniou  accidentally  dropped  by  a  single  Judge,  sitting 
in  a  Court  of  Law.  Can  such  an  Opinion  be  received 
as  conclusive  Evidence  of  the  Doctrine  of  this  Court  upon 
a  Subject  peculiarly  its  owu  ? 

Supposing,  that  this  Money  was  not  raised  for  Cor- 
porate Purposes,  that  this  is  therefore  to  be  considered  as 

a  Misapplication, 
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ipplication,  the  Question  would  arise;  .wtifetber  tiri* l  lfifWJ 

could  thoitly  after  the  Mortgage  h*vfe  retrained  ^ 

tfendant  in  the  Exercise  of  his  legal  Rights,  as  Mori-  MATda 

;  or  have*  directed  tlie  Instrument  lobe  cancelled;  aa^. 

s  certainly  a  Question  of  great  Nov^ty,  and  no  less  Comtonaivr 

tance ;  involving  another  Question;  the  Competency,  of 

ompetency  of  Corporations  to  dispose  of  their  Pro-*  CoLenen»: 

From  Time  immemorial  we  find  it  kid  down  by  v. 

i  Courts  of  Law,  that  Grants  by  Corporations  of  bownws 
Estates,  whether  for  Corporate  Purposes,  or  not* 
;ood  (a).    Lord  Coke,  indeed,  does  not  hesitate  to 
wn,  that  any  Corporation,  ecclesiastical  or  civil, 
alienate,  and  that  without  the  Patron  or  Founder. 


spendent  of  the  restraining  Statutes  of  Elizabeth  (b) 
rations  could  dispose  of  the  whole  of  their  Estates ; 
;  the  absolute  and  unqualified  jus  disponendi;  nei- 
cnited  as  to  the  Objects,  nor  circumscribed  ar  to  thai 
ity;  and  the  Proposition  of  the  Plaintiffs  is,  that 
^qualified  Power  which  Corporations  possess  at 
may  be  cut  down  in  this  Court.  So  incidental  to  a 
ration,  lay  or  ecclesiastical,  is  this  Power  of  free 
ttion,  that  the  Crown  cannot  constitute  a  Corpora- 
ithout  it ;  according  to  the  celebrated  Case  of  SuU 
lospital  (c) :  so  that,  if  a  Corporation  should  be 
;uted,  to  alien  with  the  Consent  of  the  Lord  Chan- 
of  England,  the  Qualification  would  be  void.  The 
o  of  Mr.  Justice  Jshhurst  is  opposed  by  the  Opi- 
f  Mr.  Justice  Blackstone,  that  the  visitatorial  Power 
Crown  over  Civil  Corporations  is  exercised  in  the 


Co.  Lilt.  44,a.  300,6. 

n,  162.    Smithy. Bar- 

Zomyn's  Dig.  Tit  JVan- 

.11.18. 

I  Elix.  c.  IQ.  13  Eliz. 


c.  10.     14  Eli*,  c.  11  &  14. 
18  Si*,  c.  11,  and  43  ERs. 

(c)  10  Co.  1.     See  306. 
Court 
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ibis.         Govt  of  King*  Bemh  (a),  and  there  oaiy.    In  die 

t£  JbMfarV  Cw(b)  the  OjMnmn  of  JEToft,  C  J.  i*at  Vaii- 

Mtoo*        *****  vidi  thai  of  Justice  4*Mwr*t*    Ine  Silence  of  all 

and  the  Authorities  is  conclusive,  that  there  is  no  visitatorial 

GotfgoaMiiT.v    Fewer  in  a  Court  of  Equity.    It  is  singular,  if  a  Cor- 

of  poretion,  taking  liable  to  a  Trust,  cannot  alienate,  that 

Combust**     it  should  have  escaped  Lord  Somen;  who  heard  the 

*•  Banker9*  Case.    The  Result  of  all  the  Authorities  % 

Lpwvw       that  the  Alienation  of  a  Corporation  is  as  binding  m 

Equity  as  at  £aw.  The  Statute  of  Charita We  Usas  (*V 

which  has  been  supposed  to  create  the  Jurisdiction  of 

this  Court,  contains  Nothing,  which  supports  it;  nor,  k 

therein  Duke's  Book  (d)  an  Instance  of  a  Commission  to 

enquire  after  Estates,  alienated  by  Corporations';  a  stroag 

Argument^  that  thiaCourt  has  no  visitatorial  Fearer. 


It  ia  n*t  jmikiaHy  appascut,  however,  that  the  Cor- 
poration committed  any  Breach  of  Trust  in  supporting 
the  Mayor  or  Recorder;  nor  whether  audi  were  or  were 
not  Corporate  Purposes,  and  the  Jurisdiction  of  shtaCoart 
can  only  be  exercised,  when  that  is  ascertained.  The 
Proposition  of  the  Plaintiff*  admits,  that  a.  Corpora- 
tion may  mortgage,  or  alienate,  for  Corporate  Purposes: 
but  th*  Jurisdknien,  if  it  depends  upon  the  Nature  of 
the  Purpose^  as  not  being  Corporate, .  mast  attach  npoa 
anpCornocate  Expenditure;  as  building  Bridges,  ftc:  s 


<«)  1  Ctana.480, 481.  Mr. 
J>JfHwk$hne  and  Mr.  Gfrfe- 
tian,  in  ttsir  Notes  to  the  sub* 
sequent  Editions,  distinguish 
the  Power  of  the  Court  of 
Kings  fond  upon  Complaint 
to  prevent  and  punish  Injus* 
tice in>C«jlCoipoi*tionfl  from 
visitatorial  Power,  as  not  only 


fc*k  to  Karen*  hy  Writ* 
Rncpr,  %ut  alw  ^Sating  aa 
essentia!  Iagredtant^  the  Dis- 
cretion voluntarily  to  regulate 
and  superintend. 
(*)  Skinn.  Rep.  608. 

(c)  43  EU#.  c,  4. 

(d)  The  Law  of  Cfcarifcv 
UaUses. 


Doctrine, 
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xrtrine,  which  goe*  to  the  utter  Extinction  of  the  Prin- 
rfe,  on  which  all  Corporations  are  founded;  and  gives 
s  Court  an  equal  Power  over  Civil  Corporations  as 
exercises  over  Charitable  Uses,  in  Opposition  to  the 
iaciple*  that  in  all  Corporations  there  is  somewhere 
>ted  an  absolute,  uncontroulable,  Power  And  Discretion, 
thout  Appeal.  It  will  scarcely  be  contended,  that  the 
irporation  could  not  submit  to  Arbitration.  That  Right 
tj  clearly  have  under  the  Statute  of  WiUiam  (a);  even 
it  the  Trial  in  the  Court  of  Exchequer  many  Instances 
the  select  Body  submitting  by  their  Seal  to  Arbitration, 
3  even  borrowing  Money  to  defend  Law  Suits,  had  not 
en  produced.  Supposing  the  original  Security  in-! 
id,  what  is  there  to  impeach  the  Award,  or  invalidate 
>  Debt  thereby  created?  Conceding  for  die  £*ke  df 
'gument,  that  the  Jurisdiction  exists,  may  not  a  Corpo- 
ion  by  Confirmation  or  Waiver  be  precluded  from  die 
ght  of  resorting  to  it?  '"•     < 


MfS. 

The 
Mayor 


Oommo*al*t 

of 

CbLOMmfe 

*. 

.Lowtttf. 


Sir  Samuel  RomiUy  in  Reply;  *  * 

In  this  Cause,  certainly  of  very  great  Importance,  ha- 
lving Points  of  considerable  Weight,  the  Defence  brings 
'ward  Four  Questions:  first,  whether  fids  Cotftt  has 
risdiction :  secondly,  whether  this  Money  was  applied' 
•  Corporate  Purposes :  thirdly,  whether  Ae  Acts;  relied 
a*  a  Confirmation,  preclude  the  Relief:  and  fourthly, 
tether  any  Relief  can  be  given  against  the  Defendant,  as 
Stranger,  and  a  Purchaser  for  valuable  Consideration. 
1th  respect  to  the  first  Point  the  Defendant  contends, 
it  this  Court  has  no  Jurisdiction  for  a  direct  Breach  of 
ust ;  a  corrupt  Misapplication  of  the  Funds  of  this  Cor- 
ration.  The  Absence  of  Authority  can  never  be  con- 
isive  against  the  clear  and  obvious  Principles,  on  "which 


(a)  9  and  10  W.  3.  c.  15. 


this 
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1813.  this  Jurisdiction  stands.    Admitting,  that  a  Corporation 

The  'ias  ky  Law  the  Power  of  Alienation,  that  the  Crown 

Miyor        cannot  constitute  a  Corporation  without  that  Power,  u 

and  incident  to  their  Fee,  no  Authority  upon  that  Head  prom 

Commonalty    that  Courts  of  Equity  have  no  Jurisdiction,  let  the  Ap- 

of  plication  of  the  Corporate  Property  be  what  it  may ;  and 

Colchkstbr    the  numerous  Decisions,  correcting  Breaches  of  Trust, 

*>•  are  Authorities  in  support  of  it     If,  where  the  viaito- 

Lowtbk.       torial  Power  exists,  this  Jurisdiction  is  excluded,  the  Pre* 

sumption  is,  that  it  attaches,  where  there  is  no  such 

Power.    The  Jurisdiction  cannot  be  derived  from  the 

Act  of  Elizabeth  (a)  ;  which  directs  the  Appointment  of 

I  Commissioners.     The  select  Body  is  established  bj  the 

Decision  at  Law  to  be  Trustees,  mere  ministerial  Agents 

of  the  Corporation ;  and  as  such  bound  to  exercise  their 

Powers  for  the  Benefit  of  the  whole  Body.    The  Objects 

of  Incorporation  are  to  preserve  Peace,  to  administer  Jnf- 

tice,  8cc.  in  order  to  promote  the  general  good,  not  of 

the  Corporation  alone,  but  of  the  Kingdom  at  large:  His 

Majesty  granting  these  Corporate  Privileges  as  a  Trustee 

for  the  whole  public  Weal.     The  Consequence  is,  that 

the  select  Body  can  act  only  for  the  general  good. 


Suppose,  the  restraining  Statute  of  Elizabeth  had  never 
passe* f,  and  that  a  Bishop  had  in  the  present  Day  made  t 
beneficial  Grant  to  one  of  his  Family,  can  a  Doubt  be  sug- 
gested, whether  this  Court  would  have  interfered?  Con- 
siderable Weight  is  to  be  attached  to  the  Opinion  of  Mr* 
Justice  Ashhursti  who  speaks  of  this  as  a  general  Prin- 
ciple, merely  necessary  to  be  stated,  in  order  to  be  ad- 
mitted, and  not  requiring  any  Authority  to  confirm  it. 


The  Distinction  between  charitable  and  public  Tntfts 
is  so  nice  and  refined,  that  it  can  scarcely  be  followed. 


(a)  Stat.  43  Eliz.  c.  4. 


It 
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i  sufficient,  that  this  is  a  Corporation  for  public 
K*es.  The  Issues  having  decided  these  Instrument* 
5  good  at  LaW,  the  Plaintiffs  are  now  entitled  to  a 
*f,  different  from  that  originally  prayed,  that  die  legal 
te  may  be  re-conveyed. 

be  Question,  whether  the  Money  was  raised  for  Cor- 
te  Purposes,  depends  upon  the  Interest,  which  the 
>oration  had  in  the  Dispute  concerning  the  Election 
Recorder,  and  the  Actions  against  the  Mayor.  The 
rtkra  of  Recorder  is  in  all  the  Burgesses ;  and  the  Cor- 
ition  at  large  had  an  Interest  to  have  the  Person  re- 
ed, who  was  duly  elected ;  but  had  no  farther  Interest 
le  Success  of  either  Candidate.  How  then  can  it  be 
itained,  dial  this  Act  of  the  select  Body,  including 
Mayor,  who  ought  to  have  been  impartial,  supported 
be  Prejudices  of  one  Part  of  the  Corporation  against 
Dther,  was  a  proper  Application  of  die  Funds  to  Cor- 
te  Purposes  ?  If  such  an  Application  of  them  can  be 
uned,  why  not  for  a  similar  Purpose  previous  to  an 
stion:  for  Instance,  to  defray' the  travelling  Expences 
Hectors,  coming  to  vote  tar  the  Candidate,  favored  by 
select  Body,  to  represent  the  Borough  in  Parlia- 
t?  "'         "  ■ 


1815* 

Tie 

Mayok 

and 

Commonalty 

df 

COLOMBSTU 

*.' 

LOWTBK. 


he  Acts,  set  up  as  a  Confirmation,  are  no  more  than 
Acts  of  die  select  Body,  corroborating  the  Acts  of 
(elect  Body :  not  the  Acts  of  the  Corporation  at  large ; 

alone  were  capable  of  confirming  these  Securities. 

Confirmation  of  the  select  Body,  unless  they  can  be 
adered  as  the  Corporation,  is  as  unavailing  as  the 
firmation  of  a  Deed,  impeached  for  Intoxication,  by 
lxt  of  the.  Party,  while  in  the  same  State;  tainted  by 
Vice  of  the  original  Transaction.  The  Right  of  any 
ridual  Member  to  complain  is  not  inconsistent  with  a 
ol.  I.  R  similar 
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similar  Right  in  the  whole  Corporation.  The  Bankers' 
Case  affords  no  Authority  against  the  Jurisdiction  in  sack 
a  Case  as  this :  the  Application  by  this  select  Body  of  the 
Funds  of  the  Corporation  to  Purposes,  advene  to  their 
general  Interests :  an  Abuse  of  Trust:  a  Breach  of  Faith 
and  public  Duty,  that  must  go  unredressed,  a  signal  la* 
stance  of  a  compleat  Failure  of  Justice,  unless  this  Court 
applies  the  Remedy. 


The  Lord  Chancellor, 
Stating  the  Circumstances  particularly,  pronounced  (hi 
following  Judgment. 

I  have  no  Recollection  of  any  Case  of  this  kind  excapt 
one:  a  Suit,  instituted  in  this  Court  upon  a  Bill  tysoatt 
of  the  Corporation  of  JInmck  against  the  Body,  the  a* 
ing  Part  of  that  Corporation,  very  much  of  this  Natme: 
but  I  do  not  know  what  became  of.  it. 

The  Bill  in  this  Cause  contends,  that  all  or  Fait  of 
the  Expenditure,  which  is  the  Subject  of  this  Suit,  w* 
not  for  Corporate  Purposes $  and,  if  not,  that  it  was  not 
competent  to  the  select  Body  to  charge  the  Corporate 
with  an  Espenditure,  not  for  Corporate  Purpose**  (hit 
the  Property  of  the  Corporation  is  held  by  them  in  Trait 
for  Corporate  Purposes ;  and  therefore  the  select  Body,  if 
they  have  the  Capacity  of  acting,  could  not  pledge  the 
Property  of  the  Corporation  for  Purposes,  not  corporate, 
at  least  not  without  the  Assent  of  the  Body  at  large ;  J«d 
upon  that  Hypothesis  they  might  go  farther ;  and  contend, 
that  the  Body  itself  could  not  pledge  the  Property  for 
Purposes  not  corporate. 

In  ansxter  to  the  Claim  of  Relief  on  that  Ground  it  is 
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re  are  a  great  Variety  of  subsequent  Transactions ; 
ver  there  was  a  Case,  in  which  subsequent  Deal- 
ild  set  right  what  was  originally  wrong,  if  this 
o  characterized,  this  is  thpt  Case :  this  Defendant 
een,  either  with  or  without  the  Assent  and  Know- 
the  Body  at  large,  dealing  with  the  select  Body, 
lew  to  an  amicable  Settlement,  by  a  vast  Nutn- 
?ransactions,  through  a  vast  Series  of  Years,  in 
ay  possible ;  and,  if  in  that  Object  he  has  failed, 
is  not  the  slightest  Pretence  upon  this  Record 
ig,  that  he  has  ever  dealt  dishonorably,  though 
lud  is  very  blameably  imputed  to  him,  he  has  a 
en  to  urge,  that,  if  the  subsequent  Transactions 
ailing,  he  sustains  considerable  Hardship  in  losing 
Remedies  for  his  Advances,  Labor,  and  Time,  to 
e  would  have  been  entitled;  as,  if  he  cannot 
his  Demand  against  the  Corporation,  with  regard 
at  Proportion  t>f  it,  he  might  have  established  it 
Jmythies;  and  if  the  select  Body  pledged  to  him 
Is  of  the  Corporation  for  Purposes,  to  which  they 
t  be  applied,  they  would  themselves  have  been 
ly  answerable  to  him.    All  that  however  is  gone 


1813. 

The 

Mayo* 

and 

Commonalty 

of 

COLCHKSTBE 
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ow  insisted  upon  the  subsequent  Transactions, 
hey  pasted  between  the  select  Body  and  Lowien, 
aot  have  the  Effect  he  contends  for.     When  this 
me  originally  before  me,  the  first  Question  ap- 
>  be,  what  was  the  Species  of  Relief  to  be  given,, 
dief  was  due  to  the  Plaintiffs ;  and  it  was  then . 
d  for  the  Corporation,  that,  notwithstanding  what 
:  the  Trial  of  the  Action  upon  the  Bond,  as  to  the 
le  Corporation  Seal,  the  Mortgage,  the  Bond,  and . 
1,  as  it  is  called,  of  Confirmation,  and  the  Sub* 
o  Award,  are  all  good  for  nothing:  a  Use  having. 
le  of  the  Corporate  Seal,  authorizing  the  Plain-. 
R2  tiffs 
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1813.  tiffs  to  say,  that  these  are  not  Corporate  Instruments  ;  and, 

y£  if  that  Allegation  can  be  made  out)  there  is  a  ctaur  Title 

Mayor  to  ^e'^:  m7  Opinion  having  always  beeft,  differing  from 

^  others,  that  a  Court  of » Equity  has  the  Jurisdiction  aid 

Commonalty  ^uty  t0  orc^er  a  vo*&  Deed  to  be  delivered  up,  and  placed 

0f  with  those,  whose  Property  may  be  affected  by  it^  if  it  re- 

Colchester  mains  in  other  Hands. 

v. 

Lowtbn.  Issues  were  therefore  directed;  and  all  these  Instni- 

Jurisdiction  menta  were  found  to  be  Instruments,  amounting  to  valid 

of  a  Court  of  Alienations  of  Corporate  Property-:  in  other  Words  it 

Equity  to  order  was  found,  that  the  Seal  was  legally  and  duly  affixed  to 

a  void  Deed  to  them :  I  say  "  duly ;"  having  either  suggested,  or  acceded 

be  delivered  to  the  Suggestion,  that  this  Word  should  be  inserted ;  thtf 

"P*  it  should  be  open  to  the  Parties  to  try,  whether  any  Thing 

could  be  made  of  it. 

The  Relief,  now  to  be  asked,  must  therefore  be  upon 
quite  a  different  Principle ;  and  though  all  the  Authorities 
upon  what  is  not  often  the  Subject  of  Consideration 
here,  have  been  most  usefully  brought  forward,  I  have  no 
Doubt,  that,  independent  of  positive  Law,  as  to  the  legal 
Powers  of  a  Corporation,  Corporations,  Civil,  Ecclesias- 
tical, or  of  whatsoever  Nature,  could  in  Point  of  Ls* 
alienate'  Lands,  of  which  they  were  seised  in  Fee ;  and  die 
History  of  what  Corporations,  both  aggregate  and  sole, 
did  before  the  restraining  Statutes  is  very  usefeL  Civil 
Corporations  are  at  this  Day  in  the  constant  Habit  of 
making  those  Alienations :  their  Title  to  make  which  is  as- 
serted by  Lord  Coke.  In  the  Course  of  my  Experience 
in  this  Court,  of  my  present  Researches,  and  of  my  Ei- 
amination  of  Authorities,  which,  having  had  Occasion  to 
consider  them  formerly,  this  Cause  has  brought  back  to 
my  Recollection,  Nothing  has  occurred,  shewing,  thatthere 
ever  was  a  Case,  in  which  this  Court  attached  the  Doc- 
trine of  Trust,  as  applied  under  the  Words,  *  Corporate 

"Purposes," 
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"•Purpose*,"  to  the  Alienation  of  a  Civil,  or  indeed  of  an 
Ecclesiastical,  Corporation.  With  regard  to  what  was 
stated  by  Sir  William  Ashhurst,*  very  respectable  Judge, 
and  who,  I  take  this  Opportunity  of  saying,  was  a  very 
useful  Judge  as  a  Commissioner  in  this  Court,  I  do  not  lay 
down,  either  that  this  is  the  Subject  of  Jurisdiction  here, 
as  Trust,  or  of  Information  in  the  Court  of  King's  Beach. 
The  Opinion,  that  this  Court  has  Jurisdiction,  is  to  be 
considered  as  the  Opinion,  not  only  of  Sir  William  Ash- 
hurst,  but  of  the  whole  Court  of  King's  Bench ;  stopping 
upon  that  Ground  t^e  Argument  upon  the  Point  as  to  the 
Breach  of  Trust  (a).  Sir  Samuel  RvmiUy  has  put  it 
fairly,  that  the  Court  is  not  to  act  upon  the  Supposition, 
that  Corporations  are  constantly  abusing  their  Duty  by 
applying  the  Property  not  to  Corporate  Purposes ;  but  on 
the  otber  Hand,  when  a.  Case  is  brought  forward,  the 
Court  is  not  to  shut  its  Eyes  against  the  Practice,  that  has 
prevailed  in  all  Times,  and  the  Judgment  upon  it ;  for, 
speaking  of  Corporate  Purposes,  if  the  Purpose,  though 
the  most  worthy,  that  can  be  represented,  has  not  that 
Character,  the  Use  of  the  Seal  is  equally  improper,  and 
as  much  an  Abase  in  a  Court  of  Justice,  though  not  in 
moral  Consideration.  As  to  what  obtains,  for  Instance, 
in  the  Ecclesiastical  Bodies,  that  have  been  mentioned : 
the  Bishop,  the  Dean  and  Chapter,  Stc,  the  Statutes,  that 
Leases  for  more  than  Twenty-one  Years,  or  Three  Lives, 
and  not  at  the  old  Rent,  or  more,  shall  be  bad,  do  not  say, 
that  any  Lease  shall  be  good,  which  can  be  taken  to  be 
an  Abuse  of  those  Corporate  Purposes,  for  which  the  Pro- 
perty was  held;  and  I  apprehend,  it  would  not  bedifficultnow 
to  find  Bishops'  Estates*, the  old  Rent  reserved  being  £50, 
and  the  actual  Estate  worth,  «£  JOOO  or  £2000 per  Annum. 
All  the  Excess  of  that  Rent,  taken  by  the  Bishop  himself, 
should,  if  he  is  a  Trustee  in  a  fair  Sense,  be  taken  from 

(a)  2  Term  Rep.  200.    Lord  Mansfield  was  absent. 

RS  -  him 
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18 IS.  him  by  this  Court :  yet  no  such  Attempt  was  ever  made 

The  where  the  Corporation  was  not  holding  for  Charitable 

Mayor  Purposes.  Even  those  Corporations  can  alienate  at  Law : 

and  but  the  Alienee  will  be  *  Trustee ;  and  the  Jurisdiction  in 

Commonalty  those  Cases  must  be  regarded  as  a  Contrast  to  the  other 

of  Cases  of  Corporations,  holding  not  for  Charitable,  but  for 

Colcikstkr  Corporate,  Purposes ;  demonstrating,  that  this  Court  shall 

*•  not  be  called  upon  in  the  latter  Case ;  as  it  is  in  the 

Lowten.       former# 

The  next  Point  I  am  called  upon  to  consider  is,  whe- 
ther these  are  Corporate  Purposes.     The  Attorneg-G* 
neral  of  that  Day  seemed  to  think  the  Mortgage  good  as  to 
so  much  of  Lowterfs  Bill  as  was  incurred  under  lbs 
Authority  of  the  select  Body.    That  however  is  but  pri- 
vate Opinion ;  and  the  Question  is  still  open,  whether  that 
was  a  Corporate  Purpose,  pr  not   It  b  not  necessary  for 
me  to  determine,  how  many  of  the  Purposes,  where  die 
Defendant  was  employed  either  by  the  express  Authority 
of  the  Corporation,  or  by  Smythies,  as  his  Client,  were 
corporate,  or  not :  they  appear  to  me  much  nearer  that 
Description  than  many  Purposes,  to  which  Corporate  Pro- 
Principle  of      Pert7  h&8  ^en  actually  applied :  but  my  Judgment  goes 
Equity,  that        uPon  f"8*     Though  Courts  of  Equity  have  laid  down, 
the  Demand  of  aa  a  Principle,  upon  which  they  ought  to  act,  that  Per- 
Relief  should      8on8>  seeking  Relief,  should  be  prompt  in  their  Applies- 
be  prompt.         tion,  and  should  not  deal  as  if  they  did  not  mean  to  make 
Distinction,        any  Application  for  Relief  in  Equity,  suffering  their  Op- 
whether,  ponents  to  lose  their  Remedies  against  other  Parties,  I  do 

thoughit  would  not  put  my  Judgment  upon  that  Principle.  It  would  be 
be  difficult  to  difficult  to  maintain,  though  the  Court  would  struggle,  as 
maintain  under  fcr  ag  it  could  judicially,  that,  as  the  Defendant  has  lost 
that  Principle  hig  Remedy  by  ^  Death  of  Smythies,  and  the  Disper- 
upon  the  Loss    gio|^  if  j  may  uge  ^  Expression,  of  the  select  Bodyf 

therefore  he  can  in  Equity  have  the  Benefit  of  that  Secn- 
diesaSecunty  *     J 

invalid  la  Law  and  Equity,  the  Court  would  take  away  that  BeaieBt. 

rityi 
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rity,  which  is  not  a  valid  Security  in  Law  and  Equity : 
whether  that  Benefit  could  be  taken  from  him  by  a  Court 
of  Equity  is  a  different  Consideration. 
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My  Opinion  upon  this  Case  is,  that  the  subsequent    Commonalty 


Transactions,  which  took  place  between  these  Parties, 
bound  the  Corporation  at  large.  Their  Constitution  is 
this.  The  select  Body  have  at  least  a  Right  to  bind  the 
Corporation  by  the  Use  of  the  Seal  in  Matters,  as  to 
which  the  Corporation  at  large  could  bind  itself.  With- 
out detailing  the  Circumstances  from  the  first  Moment  of 
this  Demand,  all  the  Correspondence  upon  the  Part  of 
die  Town  Clerk,  which  I  take  to  be  the  Correspondence 
of  both'  the  select  Body  and  the  Corporation,  all  the 
Terms  proposed  as  to  Part-payment,  &c,  it  is  clear,  that 
a  Corporation  may  submit  to  Arbitration.  If  the  Matter 
submitted  can  in  no  fair  Sense  be  stated  as  Matter  of 
Controversy,  in  which  the  Corporation  could  deal,  such 
that  a  fair  Consideration  could  view  as  connected  with 
Corporate  Purposes,  I  do  not  say,  that  such  a  Submission 
would  bind:  but,  if  it  may  be  represented  as  a  fair  Ques- 
tion, whether  corporate,  or  not,  the  select  Body,  being  en- 
titled to  act,  may  submit  that  to  Arbitration. 


of 
CoLCMSTta 

v. 

LoWTKM, 


This  was  submitted  to  Arbitration ;  and  there  is  not  a 
Trace  in  that  Transaction  of  any  Inattention,  or  Want  of 
due  Attention,  to  the  Interest  of  the  Corporation  at  large. 
The  select  Body  must,  it  is  true,  be  considered  in  one 
Sense  as  the  same  Body,  whose  Acts  are  brought  in 
question ;  but  in  another  Sense  they  are  quite  a  different 
Body.  Some  of  them  are  not  the  Individuals,  whose 
Acts  are  brought  in  question ;  and  upon  Examination  my 
Conclusion  is,  that  they  did  act  as  Persons  exerting 
their  best  Attention  for  the  Corporation  at  large.  Not  a 
Point  was  brought  before  the  Arbitrator  otherwise  than  as 
it  would  have  been  by  an  Agent,  having  no  other  View 

R4  than 
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1813.  than  th?  Advantage  of  bis  Principal.    The  Award  then* 

^e  fore  is  binding  at  Law ;  and  was  so  conducted  as  to  the 

Mayo*  Interests  of  the  Corporation,  that,  unless  bound  to  say, 

and  the  Purposes,  to  which  the  Money  was  applied,  can  in  no 

Commonalty  Sense  be  considered  Corporate  Purposes,  I  ought  not  to 

of  shake  that  Award. 

COLCHBSTBB      . 

v.  Upon  these  Grounds  I  cannot  give  the  Corporation  the 

Lowtem.  Relief,  prayed  by  this  Bill.  The  Costs  of  the  Issues  ne- 
cessarily follow  the  Event;  and  this  Bill  imputing  Fraud, 
when  it  is  impossible  that  the  Security  could  be  cut  down 
except  upon  the  Principle  of  its  Invalidity  in  Law  or 
Equity,  I  should  not  do  Justice  in  this  particular  Case, 
unless  I  dismissed  die  Bill  with  Coats. 


TULK  v.  HOULDITCH  (1). 

JOHN  Lovelace  by  a  Codicil  to  his  Will,  dated  the 
26th  of  November,  1796,  disposed  as  follows:  "  I 
"  give  unto  my  Sou  John  Lovelace  at  Malaga  in  the 
(1)  Burgess  v.  Robinson,  Maddock,  172. 


1810, 
Nov.  23.  26. 
1813, 
Jan.  13. 
Legacy,  re- 
citing the  Pro- 
bability, that 
the  Legatee 
was  not  liv- 
ing, upon  express  Condition,   that  he  shall  return  to  England  and 
Ifersonally  claim  of  the  Executrix  or  in  the  Chprch  Porch :  if  he  shall 
not  so  claim  within  Seven  Years,  to  be  presumed  dead,  and  the  Legacy 
to  fall  into  the  Residue. 

The  Legatee  not  having  returned,  and  dying  abroad  within  Seven 
Years,  the  Legacy  was  held  not  due;  the  Existence  of  the  Legatee, 
though  appearing  otherwise,  being  to  be  proved  by  the  particular 
Means  prescribed ;  and  therefore  not  within  the  Cases  from  the  Civil 
Law,  where,  the  End  being  obtained,  the  Means  were  not  essential. 

Objections  of  Form,  that  the  Plaintiff,  originally  claiming  under  a  spe- 
cial Assignment,  by  Way  of  Supplement  set  up  a  different  Title,  as  ge- 
neral Creditor,  proceeding  as  such,  not  upon  Proof  of  his  Debt,  but  on 
the  mere  Admission  of  the  Executor,  against  a  Person,  accountable  to 
the  Executor  for  Assets,  not  determined* 

"  Kingdom 
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'  Kingdopvof  Spam,  £2000  capital  Stock,  &c  Fart  of         igW. 
4  my  Stock  id  the  Funds :  but  as  I  have  not  heard  from  Tule 

*  my  said  Son  for  a  considerable  Time,  and  there  is  a  Pro*  ^ 

E<  bability  that  be  may  not  he  now  living,  I  do  hereby  de*    HoOLfrrrot*. 

*  clam  my  WilUad  Mind  is,  that  the  said  Legacy  is  given 
><  to  him  upop  the  express  Condition  that  he  shall  not 
"  be  entitled  thereto  unless  he  ahsdl  return  to  England 
fc  and  personally  claim  the  same  of  my  Executrix  or  her 
:i  Executors  or  Administrators  or  in  the  Church  Porch 

*  of  the  Parish  Church  of  Great  Watikam  in  the  Pre- 
'  sence  of  Two  Witnesses ;  and  in  case  my  said  Son  shaft 
:<  not  return .  to  England  and  claim  the  •  said  Legacy  in 

*  Maimer  'aforesaid  within  the  Spice  of  Seven  Years 

*  from  thb  Time  of  my  Decease  tbedTmy  Will  aqd 
u  Meaning  is.  that  he  shall  ■  be  presumed  to  be  dead  and 
"  in  such  Chse  the  said  Legacy  hereby  given  to  him  shall 
"  be  deemed  a  lapsed  Legacy,  and  sink  into  and. become 
"  a  Part  of  tb*  Residuum  of  my  personal  Estate ;  and  I 
fc  hereby  *ill  and  direct  that  the  said  Legacy  shall  be  con- 
u  tinued  in  the  Bank  by  my  Executrix  for  die  Time 
"  aforesaid  after  my  Decease  until  sufficient  Proof  of  the 
"Death  of  my  said  Son  shall  b** produced  or  inch 
"  Claim  thereof  shall  be  made  in  Manner  aforesaid 
"  within  that  Period ;  and  that  the  Dividebds  winch  shall 
u  from  Time  to  Time  become  due  thereon  shall  be  re^ 
u  ceived  and  vested  in  the  same  Fund  to  accumulate 
"  together  with  the  Dividends  which  shall  become  due 
"  upon  such  accumulated  Fund  for  the  Benefit  of  my 
u  said  Son,  in  Case  be  shall  make  his  Claim. thereto  in 

*  Manner  and  within  the  Period  aforesaid,  or  otherwise 
^  of  my  residuary  Legatee." 

The  Testator  died  in  March,  1797.  John  Lovelace,  the 
Legatee,  died  at  Malaga  in  October,  1803 ;  at  which 
Place  be  was  residing  at  the  Date  of  the  Codicil,  and 
when  the  Testator  died,  and  continued  to  reside  until  his 

Death, 
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1813.         Death,  never  having  returned  to  England,  or  personally 

T^K  daisied  the  Legacy ;  although  he  was  apprised  of  it  by 

p.  Letter,  dated  the  16th  of  June  1797,  transmitting  a 

Hontnurqa.   ,  Copy  of  the  Will ;  the  Receipt  of  which  he  acknowledged, 

expressing  his  Intention  of  coming  to  England,  when  his 

Affairs  permitted  him ;  and  it  was  proved,  that  he  died 

of  die  Yellow  Fever  just  as  he  was  embarking  for  that 

t  Purpose. 

The  Bill  was  filed  against  the  Executor  of  John 
Lmxlaee,  the  Legatee,  and  against  the  residuary  Legatee 
of  the  original  Testator  John  Lovelace,  who'  claimed  the 
Legacy,  as  having  fallen  into  die  Residue.  The  Plaintiff 
by  his  original  Bill  set  up  a  Claim  under  an  Assignment 
to  him  of  this  Legacy  from  Lovelace,  the  Legatee;  but 
afterwards  filed  another  Bill,  by  Way  of  Supplement 
asserting  his  Title  as  a  Creditor,  suing  on  behalf  of 
himself  and  all  the  other  Creditors  of  Jokn>LapeJace, 
the  Legatee.  .  The  Executor  admitted  the  Debt,  bui  did 
not  admit  Assets.        .    , .  ,.        .  f  • 

:  Mr.  Leach,  and  Mr.  JBtfefer,  for  the  Plaintiff. 

.  The  substantial  Part  of  the  Condition,  annexed  to  this 
Legacy,  having  taken  Effect,  the  Appearance  of  the 
Legatee  in  the  Church  Porch  is  a  Circumstance,  that 
even  in  a  Court  of  Law  would  not  prevent  the  Legacy's 
,  vesting ;  ,and  is  therefore  more  clearly  to  be  dispensed 
with  in  Equity.  What  Motive  can  be  attributed  to  the 
Testator,  imposing  this  Condition  ?  He  assigns  bis  Reason, 
leaving  no  Doubt  of  his  Object ;  that,  if  his  Son  should 
die  abroad,  the  residuary  Legatee  should  not  be  kept  out 
of  the  Property  a  considerable  Time ;  requiring  there- 
fore, that  the  Executrix  shall  be  perfectly  satisfied  of  the 
\    Existence  of  the  Legatee ;  and  pointing  out  the  Mode  of 

giving 
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giving  tfamt  Satisfaction ;  having  no  Purpose  beyond  tbrit 
The  Executrix  admits,  that  she  was  satisfied  of  the  E±- 
•  istence  of  this  Legatee  by  ether  Means,  vtt.  die  Letter 
received,  from  him  in  1801.  How  is  the  Declaration, 
dial  the  Legatee,  not  claiming  in  Manner  aforesaid  within 
Seven  Years,  shall  be  presumed  to  be  dead,  consistent 
with  the  Notion,  that  there  is  something  in  the  particular 
Mode,  pointed  out  to  satisfy  the  Executrix  of  tfaedfret, 
entitling  the  residuary  Legatee  ? 

This  may  be  compared  to  the  Case  put  by  Lotd 
Coke  (a),  of  a  Condition  to  enfeoff  a  particular  Person, 
and  instead  of  a  Feoffment  a  Conveyance  by  Lerise 
and  Release  executed:  Lord  Coke  says,  this  in  Law 
amounts  to  a  .Feoffment  The  substantial  Part  is,  that 
the  Party  should  have  the  Estate;  and  the  Fotm  is  tot 
essential*  In  HoOe  it  is  said,  "  the  Condition  is  p*r- 
41  formed ;  for  the  Effect  is  performed.*  So  the  Sub- 
stance of  this  Condition  is,  that  the  Executrix  shall 
within  Seven  Years  have  Demonstration,  that  this  Le- 
gatee was  living,  and  she  had  that  Demonstration.  In  all 
Cases  of  this  Nature,  Conditions  as  to  Marriage*  PbWers 
of  Revocation,  &c.  if  the  real  Intention  has  been  sub- 
stantially performed,  a  Court  of  Equity  does  not  insist 
on  a  rigid  Adherence  to  particular  Circumstances.  It*ia 
evident,  that  the  only  Subject  of  this  Testator's  ConteuTpls- 
tion  was  the  Uncertaihty  of  his  Son's  Lift;  and  though  in 
the  latter  Part  of  the  Clause  he  appears  to  lose  Sight  of 
the  partici4ar  Means  by  which  he  intended  that  his  Exe- 
cutrix should  be  satisfied  as  to  die  Fact,  the  Reason,  as- 
signed in  die  Introduction,  over-rides  the  whole.  In 
Pearsall  v.  Simpson  (6)  Words  of  apparent  Condition 
were  held  not  to  have  that  Effect.  In  Broome  v.  Monk  (c) 


351 
1016. 

Tula 

Hgu&Mre*. 


<    (a)  Co.  Lit.  Estate  upon 
Condition,  307. «.     i 


(J)  15  Va.  39. 
(c)  10  Vet.  597. 


See  618. 
your 
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IMS.  jour  Lordship  expresses  yourself  Urns:  "  Where  taeni 

Tulk  €i  a  gc^1*!  Direction  to  lay  out  Money  in  Lad,  it 

a  "  Testator  takes  it  for  granted  Land  cam  be  procured 

Houuitos.     €€  If  *  particular  Estate  is  pointed  out,  he  concern  i 

u  Title  can  be   made.    Upon  the  Point,  whether,  that 

"  failing,  it  may  be  laid  out  in  other  Lands,  after  a  Dat 

"  ference  of  Opinion  between  Lord  Thurlow  and  l*d 

H  Rosdyn  it  is  established,  that  it  may ;  that  the  parti- 

''  cular  Estate  pointed  out  is  only  the  Mode  directed  far 

"  executing  the  primary  Intention  for  a  Purchase." 

This  Claim  is  supported  by  various  Analogies  fron 
the  Civil  Law;  under  which  a  Legacy,  if  the  Legatee 
should  become  sui  Juris  by  the  Death  of  Us  Father, 
was  considered  due  upon  die  Legatee's  becoming  ema- 
cipated ;  and  Legacies  to  Daughters  on  Condition  that 
they  were  emancipated,  were  due  upon  their  becoming  wi 
Juris  by  the  Banishment  or  Death  of  their  Father,  or 
by  other  Means.  Voet  (a),  treating  upon  the  precis! 
Performance  of  Conditions,  alludes  to  these  Cases. 

Another 

(a)  2  Voet  ad  Pandactas.  Sed  nee  per  aquivaleos  coor 

lib.  28.  T.  7.  i  25.      Sed  ditioni  parere  jura  regulariter 

et  amplius  conditiones  pie-  permittnnt.       Qui   ratfane, 

rumqne  specifice,  ac  ex  prav  si    testator   opus   publicum 

scripto    testatoris    implead®  in  municipio  per    httredem 

sunt,  ntcunqne  implementum  fieri  jusserit,    enmque   sob 

alter!  utile  non  sit.     Hinc  hac  conditione  instituerit,  it 

cum    testator    Maevio    fun-  autem  paratus  sit  pecuniam 

dum  legasset  sub  conditione,  dare    rdpublicas,     nt     ipsa 

« is  decern  dedcrit  Cailimacko,  faciat,    audiendus    non    est 

cum   quo    non    erat    testa-  Et    qui  honoratus  est   sob 

menti  (actio,  conditioni  Ma-  conditione,    si  ksetedh    ael 

yius  parere  debet,  et  decern  aiteri    decern   dederU,    com 

dare,    ut    ad    eum    fundus  is  servus  esset,  ipei  servo, 

legotus  pertineat,  licet  num-  non  domino  ejus,  dare  debet, 

mos  non  frciat  accipientis.  &  vice  versa,  domino*  dare 

JUSSUS, 
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i  servo  ejus  dederit, 
lem  dandi  implevisse 
idetur.  Quin  imo 
,  cui  legatarius  con- 
implendse  causa  de- 
e  jussus  erat,  decern 


ber  View  of  this  Case  b,  that  the  Legatee  was 
id  by  the  Act  of  God  from  making  his  Claim 

before 

patri  jure  patri  potestatis 
relicta  quserantur.  In  liber- 
tate  qnoque  legata  sub  con- 
ditione  dandi  certam  rem 
etiam  rem  aliam,  atrt  aesti- 
mationem  ejus,  dari  posse, 

itario  accepto  talis-    jure  singutari,  .&Yore  liber- 

1   videri   eum    con?    tatis,   a  Juitimanb  .  consti- 

arulsse  quasi,  dederit,    tutum  est, 
ait  ;     sed   taimen,        The  following  authorities 

*r  heredem  stet,  quo   %erd  abb  referred  to? 

tareat,  posse  petere       Dig.  lab.  82«  Tit  a,  tec 
11*  %  IK 

Si:  cui  $a  faerit  fljieicojn- 
missum  relictum,  ai  morte 
patris  sui  juris  fuerit ,  effiec- 
tus, .  et  .emancipatione    sui 


1813. 


Eodemque  ex 
nto  nee  per  com- 
aem  impleri  posse 
tonditiooem  dictum 
De  Compensate  num. 


t.  med.      Si  tamen    juris  Cactus  sit,  non  videri 
testamento    inserta    deficisse*   conditionem;    sed 


beat  tanquam  me- 
via  ad  finem  ulterio- 
am  modo  alio  quam 
testatorem  expressus 
iplementum  accipere 

h    relicta    deberi. 

cui  fideicomtnissuin 
t  relictum,  si  morte 
t  juris  fuerit  ejfectu*, 

emancipatione  s(Ui 
2tus  si^  aut  patris 
rtatione,  non  videri 
'  conditionem  &  re- 
i  &  rescriptum  est: 
I  testator  tali  con* 
aon  aliud  intenderit, 

ipsi  filio,  non  autem 


&  cum  'mors  patri  pontingat, 
quasi  extante  conditione  ad 
fiddcomihissum  admittetur. 

Cod.Lib.6.Tit.25,lex.3. 

Si  xnater  vos  sub  condi- 
tione emandpationis  hsntide* 
instituit,  &  priusquam  -  vb- 
luntati  defuncts  paraeretur, 
seatentiatt  deportatiohia  pa- 
ter meruit,  vel  atfter  de- 
functus  est,  morte  ejus,  vel 
alio  modo  patria  pptejtate 
liberati,  jus  adeundas  hsere- 
dilatis  c«mi  sui  cams*  qua- 
sistis. 

Cod;T&i5)#Tiftt4$.'i«x. 

fin.  7. 


TXTLK 
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1815.  before  the  Expiration  of  the  Time ;  falling  a  sodden 

ijh£K  Victim  to  the  Yellow  Fever.    No  Laches  can  be  im- 

^  puted ;  as  there  was  no  Reason  for  claiming  at  an  earlier 

Houlditch.  Period. 

Mr.  Lovat,  for  die  Defendant,  the  Executor,  merely 
stated,  that  he  admitted  the  Plaintiff's  Debt ;  but  de- 
clined proceeding  for  it. 

Sir  Samuel  Romtily,  and  Mr.  Johnson,  for  thcL.De* 
fendajit,  the  residuary  Legatee. 

The  first  Objection  is  one  of  Form ;  which  makes  it 
impossible  to  decide  the  Question  in  this  Cause.  -  This 
BilJ  must  be  dismissal,  as  being  filed  by  a  Person,  who 
has  no  Interest  to  sustain  the  Suit ;  alledging,  that  he  is 
a  Creditor  of  a  Legatee ;  and  in  that  Character  filing 
a  Bill  against  the  personal  Representative  of  that  Legatee, 
and  the  residuary  Legatee  of  the  original  Testator.  The 
Executor  is  not  asked,  whether  he  has  Assets  indepen- 
dent of  this  Legacy.  The  original  Bill  was  filed,  not 
on  behalf  of  all  die  Creditors,- but  by  this  particular  Cre- 
ditor in  his  individual  Capacity,  claiming  under  an  As- 
signment of  this  Legacy :  an  Injunction,  restraining  a 
Transfer,  was  obtained ;  and  a  supplemental  Bill,  though 
not  properly  such,  was  afterwards  filed  in  a  different 
Character,  as  the  Creditor  suing  on  behalf  of  himself  and 
all  others.  Waiving  that  Irregularity  however,  this  is 
open  to  another  Objection,  established  in  Ufterson*. 
Mair  (a),  Elmslk  v.  M'Aulay  (ft),  and  other  Cases, 
noticed  in  Alsager  v.  Rowley  (c),  that  Collusion,  or  Insol- 
vency, or  perhaps  gross  Negligence  of  the  Executor,  must 
be  the  Foundation  of  a  Bill  by  a  Creditor  against  a  Per- 

(a)%res.95.4Bro.C.C.  (c)  6  Pet.  748.  Seeflar- 
270.  rough*  v.  Ebon,  II  Fes.  40. 

(*)  3  Bro.  C.  C.  624* 
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son  accountable  to  the  Estate;  which  special  Case  most-  181& 
be  established  by  Evidence,  and  cannot  rest  upon  die'  Tulk 
mere  Admission  of  the  Representative.    Your  Lordship,  v# 

citing  (a)  the  Case  of  Beckley  v.  Dorrington,  agrees  with  Hoolditc*. 
the  Doctrine,  stated  by  Lord  Hardmcke.  Here  is  no 
Evidence  of  Collusion :  but  die  Bill  states,  and  die  Exe- 
cutor admits  at  the  Bar,  merely  that  he  has  not  thought 
proper  to  file  a  Bill.  Is  that  the  special  Case  required  t 
The  Plaintiff  has  not  even  proved  himself  a  Creditor ;  but 
goes  upon  the  Admission  by  the  Executor  of  the  Debt 
setup,  Twenty-eight  Years  old.  What  an  Opening  to  - 
Fraud! 

Upon  this  Will  the  Intention  is  clear  to  favosa  on  Ak 
Legatee,  as  a  Condition  precedent,  die  Necettitjrdfi&h 
turning  to  England  and  in  Person  claiming  the  Legacy. 
The  Testator  uses  Words  of  express*  Condition.  *  IS*.- 
denc^&a}  btf  tedd,  though  Hot  of  Declarations  to  explain : 
th*  WiU/bfr  Fa<jte,*tbfchig'tb  his  Knowledge  afterwards ; 
and  tbeF&ct  tit  his  Knctofedg*,  that  his  Son  was  living,  tt  ' 
established  by  a  Letter,  proved  as  an  Exhibit, deceived  ' 
from*  him  id  March,  l?9f ;  widi  Two  Postsitfpto :  orie'iri  ' 
December,  1796 :  the  other  in  January,  1797 '  yet  wkti  ' 
that  Knowledge,  that  his  Son  was  living,  the  Testator  died; ; 
without  altering  Ids  Will;    If  it  could  be  shewn,  that  his l 
only  Object  was  to  ascertain  that  his  Son  ft£s  living,  and  [ 
this  was  the  Mode  adopted,  certainly  upon  the  Authorities  " 
the  Legacy  would  be  due :  but,  as  there  Wrfs  the  farther 
Object,  that  he  should  return  to  England,  and  in  Person 
claim  this  Legacy,  that  Object  not  being  fulfilled,  the ' 
Claim  cannot  be  supported.    Another  Letter  frtJm  th^ 
Son,  in  1797,  acknowledging  the  Receipt  of  the  Intelli- 
gence of  his  Father's  Death,  shews,  that  he  did  not  iuttffld  ' 
"to  comply  with  the  Condition ;  meaning,  that  the  Legacy 

(a)  6  Fttfto. 

should 


856  CASES  IN  CHANCERY. 

1813.         should  go  to  his  near  Relation  the  residuary  Legatee. 
r^2it  That  Letter  speaks  of  this  Passage  in  the  Will ;  represents 

v  the  Absurdity  of  supposing  him  deed,  though  he  feas  hi 

Houlditch.  constant  Correspondence  with  several  Persons,  to  whom 
his  Father  might  have  applied  for  Information.  At  this 
Period,  some  Time  after  die  Testator's  Death,  the  Le- 
gatee, folly  apprised  of  the  Condition,  does  not  choose  to 
dahn  the  Legacy;  and  indicates  no  Intention  of  claiming 
it :  bis  personal  Representative  therefore  cannot  claim  it 
either  upon  the  Groudd  that  the  Condition  should  be  dis- 
'  pensed  with,  <  or  that  the  Legatee  hhd  Seven  Yean  to 
make  the  Claim  in;  The  Answer  to  such  Chum  is,  tfatt 
this  was  a  Condition  precedent ;  and  nothing  but  Death  in 
toft  short  a  Time  to  admit  of  returbing  to  England  -could 
dispense  with ,ft. 

Mr.Xeadi,iri  Reply. 

The  Objection  of  Form,  that  there  is  no  Privity  be- 
tween the  original  and  supplemental  Bills,  (though  this 
Seems  not  supplemental,  but  an  original  Bill  in  the  Na- 
ture of  a  eupplemental  Bill),  is  cured  by  die  Admission  of 
the  Executor^  the  Bar;  which  is  a  sufficient  Foundation 
for  the  Jurisdiction;  as,  unless  Collusion  can  be  shewn, 
all  Persona,  who  could  institute'  atoothefr  Suit,  would  be 
bound  by  the  Decree  in  this  Suit :  the  Executor  |  fcdd  all, 
fiko  ^0ul4  claim unde^ him;  all  the  other  Ctedifora,  who, 
vith  the  Exception  of  Collusion,  can  claim  only;  through 
the  E*ecu<or.  (\3M»<j».  the  Case  of  an  Exectfbop,  who, 
having  no  Assets*  declines  trying  this  Question  afcfciaown 
Earpence ;  whilh  gives  .the  Creditor  the  High*  to  try  it : 
the  Executor's  so^  declining,  though  his  Motiv^Way  beex* 
cobble,  having  the  Effect  of  Collusion.  The  substantial 
Inquiry  is,  will  the  Executor  do  Justice  to  the  Bsfnte:  if 
not,  whatever  is  the  Motive,  proper  or  improper,  the  Party 
interested  must  have  thought  to  prosecute  the  Claim. 
:mi  m  The 
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The  Testator  states  upon  the  Face  of  his  Will  his  Rea-  1813. 

son  for  giving  the  Legacy  in  this  Way,  the  Probability,         Tulk 
that  his  Son  was  not  living,  and  the  Ground  of  that  In-  v 

ference ;  not  having  heard  from  him  for  a  considerable     Houlditch. 
Time.     On  account  of  that  Uncertainty  the  Enjoyment 
of  this  Legacy  by  the  Niece  is  suspended  for  Seven  Years, 
but  no  longer.     In  the  Cases  from  the  Civil  Law,  which 
stand  upon  this  Reason,  that  before  Emancipation  the  Le- 
gacy would  be  a  Gift  to  the  Father,  the  Question  was,' 
whether  the  Testator  set  any  Value  upon  the  Means,  or 
considered  them  only  as  Me&ns  of  obtaining  the  End : 
which  was  to  give  the  Legacy  as  soon  as  the  Legatee  Was 
capable  of  enjoying  Property  :  but  the  Testator  looked 
only  to  one  Mode  of  requiring  that  Capacity,  the  Father's 
Death,  not  the  Son's  Emancipation;  and  the  Reasoning 
of  the  English  Law  is  the  same  in  the  Case  of  a  Condi- 
tion to  enfeoff  the  Party  conveying  by  Lease  and  Release : 
the  Intention  is  substantially  performed  by  passing  the  Es- 
tate :  yet  it  may  well  be  supposed,  from  the  different  Na- 
ture of  those  Modes  of  Conveyance,  that  a  Value  was  set 
upon  the  Means.    The  Consequence  stated,  that  this  Le 
gatee  shall  be  presumed  to  be  dead,  is  conclusive,  that  the 
End,  not  the  Mean*,  was  the  Testator's  Object ;  that  he 
set  no  Value  upon  the  Means.    On  that  Supposition  he     ■ 
would  have  declared  the  Legacy  forfeited :  but  to  his  mere 
Appearance  in  the  Church  no  Importance  could  be  at- 
tached with  reference  to  the  Testator's  Object.    He 
might  appear  there  without  any  Evidence  personally  to. 
the  Executor ;  and  the  Condition  would  be  performed : 
but  the  Reason  of  such  a  Condition  must  be  regarded ; 
that  a  Possibility  may  be  afforded  to  the  Executor  of 
obtaining  clear  Proof  in  this  Country,  that  the  Legatee 
was  alive,  and  the  Executor  might  be  satisfied  of  that 
Fact  by  other  Means,  by  Correspondence,  for  instance, 
with  thfc  Legatee,  precluding  all  Doubt,  and  making  the 
Medium  of  Proof  pointed  out  unnecessary.    The  whole 
Vol.  I.  S  Object 
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1813.  Object  of  tbe  second  Breach  of  this  alternative  Condition 

Tvlk  ls  to  secure  satisfactory  Means  of  proving  that  Fact* 

Vt  which  Fact  is  acknowledged  by  the  Person,  who  was  to 

Houlditcb.     take  in  the  Event  of  the  Death  of  this  Legatee,  and,  being 

in  direct  Correspondence  with  him,  could  have  no  Doubt 

of  his  Existence. 

The  Lord  Chancellor. 

The  formal  Objections,  taken  to  this  Bill,  well  deserve 
Consideration :  first,  that  the  Suit  is  instituted  upon  an 
original  Bill  by  a  Person,  stating  himself  to'  be  the  As- 
signee of  this  Legacy,  and  what  is  called  a  supplemental 
'  Bill  by  the  same  Person  on  behalf  of  himself  and  ail  other 
Creditors :  secondly,  a  more  material  Objection,  whether 
a  Creditor  can  claim  this  Legacy  upon  the  Ground,  that  it 
is  necessary  for  the  Satisfaction  of  his  Debt ;  not  making 
that  ouj  otherwise?  than  by  the  parol  Declaration  of  the 
Executor,  not  even  asserting  upon  his  Oath,  that  he  has 
not  Assets,  but  asserting  that  at  the  Bar.     I  conceive) 
that  the  Individual,  who  has  the  Property  in  her  Hands,  is 
entitled  to  insist,  that  the  Creditor  shall  prove,  that  be  is 
such ;  and  the  Admission  of  the  Executor  is  not  sufficient: 
on  the  contrary  there  would  be  a  Right  to  cross-examine 
that  Proof.    That  however  would  lead  to  the  Proposi- 
tion,  that  the  Court  would  give   Liberty  to  examine: 
but  upon  the  other  Objection  of  Form  it  is  necessary  to 
examine  this  Record ;  and  unless  it  is  different  from  the 
Representation  of  the  Defendant,  I  do  not  see  an  Answer 
to  the  Objection. 

These  Objections  of  Form,  which  are  too  material  to 
be  overlooked!  may  make  it  unnecessary  to  decide,  whe- 
ther this  Legacy  can  be  claimed ;  depending  upon  a  Prin- 
ciple, that  requires  great  Attention.  All  the  Cases  from 
the  Civil  Law  upon  my  Recollection  of  them  lay  down, 

that, 
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that,  where  the  Condition  prescribes  the  Means,  the  End 
being  obtained,  the  Means  are  overlooked ;  and  then,  stat- 
ing the  Cases  of  Emancipation  that  have  been  referred  to 
by  Mr.  Boteler,  they  proceed  to  say,  that  this  is  in  Favor 
of  Liberty,  or  may  be  done  upon  Legacies  ob  pias 
Causas;  and  some  of  them  make  a  Distinction  even  as  to 
a  Child  in  this  Respect. 


259 
1813. 

TULK 
HOVLDITCH. 


Mr.  Boteler  said,  the  Passage  as  to  its  being  in 
Favor  of  Liberty  relates  merely  to  the  Emancipation  of 
Slaves. 


The  Lord  Chancellor. 
I  think  this  Legacy  is  not  due  nnder  the  Circum- 
stances. The  Cases,  cited  from  the  Civil  Law,  are  dis- 
tinguished in  this  Respect.  In  those  Cases,  where  the 
legacy  was  considered  due,  the  Means,  by  which  the 
Party  appeared  to  be  living,  were  not  thought  to  be  essen- 
tial :  if  the  Fact  was  otherwise  established,  it  was  suffi- 
cient;  but  there  is  in  this  Will  Language  plainly  shewing, 
that  the  Testator  did  not  mean  the  Legacy  to  be  taken, 
unless  the  Fact,  that  the  Party  was  living  was  pointed  out 
by  the  Means,  by  which  the  Testator  acquired  that  De- 
monstration. 


1813, 
Jan.  13. 


The  Consequence  is,  that  the  Bill  must  be  dismissed 
without  Costs. 


S2 
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1813'  KING  v.  DENISON. 

Feb.  5.  8,  0. 

Construction  jpRANCES  Isaacson,  by  her  Will,  dated  the  29th  of 
of  a  Devise  in  -T  March,  1750,  beginning  with  a  Direction,  that  ill 
Fee  subject  to    hef  jugt  Debl8  ghlU  be  paid  or  8ati8fied>  made  the  foUow. 

.     A       . .       inS  Disposition  :  u  I  do  hereby  order  and  dispose  of  mj 
.    .  "  Estates  in  the  following  Manner :  I  give,  devise,  tod 

tion  collected    "  Declueatn  a"  that  my  Manor  or  reputed  Manor  of  Fe* 
from  the  whole  "  *aa'  ^cc,,  an<'  a"  ot'ier  my  rea'  Estate  whatsoever  tod 
Will  abenefi-    "  wheresoever  unto  my  Cousin  Mary  Aliham,  Wife  of 
cial  Devise,  and  "  Roger  AUham  of  Doctors  Commons,  London,  Esq. 
not  a  Trust  re-  "  a"d  to  tny  Cousin  Arabella  Isaacson,  and  their  Heirs    . 
suiting  to  the     "  and  Assigns  for  ever,  subject  nevertheless  to  and  charge- 
Heir  as  to  the     "  able  with  the  Payment  of  the  following  Annuities  here- 
Surplus  beyond  "  inafter  mentioned  ;  that  is  to  say,  to  my  Brother  Wie- 
the Annuities.    «liam  Isaacson  the  Annuity  or  yearly  Sum  of  ^100 
"  given  and  devised  to  him  by  my  Father's  Will  and  also 
"  a  farther  Annuity  or  yearly  Sum  of  £50  which  I  give 
"  him  during  his  Life :  to  my  Sister  Sarah  Isaacson  the 
"  Annuity  or  yearly  Sum  of  £60  given  and  devised  to  hef 
"  by  my  said  Father's  Will :  also  a  farther  ^Annuity  or 
"  yearly  Sum  of  <£90,  which  I  give  ber  during  her  life, 
"  for  her  sole  separate  and  personal  Use,  exclusive  of  her 
"  Husband,  who  is  to  have  no  Power  to  receive,  &c.  the 
"  same,  &c.    And  1  do  order  that  the  Receipts  of  my  said 
"  Sister  alone  whether  covert  or  sole,  &c.  shall  be  good 
"  and  sufficient  Discharges  for  the  same;"  and  after  her 
Decease  the  Testatrix  gave  the  same  Annuity  of  £  15U  to 
her  Sister's  Son  Henry  Creagh  Isaacson  for  life,  and 
after  his  Decease  to  any  other  Child  or  Children  of  her 
Sister  Sarah  Isaacson  living  at  the  Death  of  the  Testatrix 
and  to  the  Survivor  of  such  Children  during  their  respec- 
tive natural  Lives,  and  if  but  one,  then  to  such  only  Child 

lor 
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for  his  or  her  life.     The  Testatrix  gave  to  her  Aunt  1813/  ' 

Margaret  Isaacson  an  Annuity  of  £\QO  for  Life,  "  and  £^ 

u  after  her  Decease  I  give  to  my  Brother  Anthony  Isaac-  ^ 

"  son  on  his  life  an  Annuity  of  ^150"  which  after  his  De-      dENi8ok. 

cease  was  to  be  divided  amongst  his  Children  for  their 

Lives;  and  after  giving  another  Annuity  of  £20  to  her 

Cousin  Catharine  Isaacson  she  thus  proceeds:  * 

"  All  which  Annuities  I  will  and  direct  shall  be  paid 
"  quarterly,  &c.  and  I  do  hereby  charge  my  real  Estate 
u  with  the  Payment  thereof."  -  N 

The  Testatrix  gave  her  personal  Estate  (with  a  slight 
Exception)  to  Roger  Altham,  Edmund  Byron,  and  Giles 
Alcock,  their  Executors  and  Administrator?,  "  subject  to 
"  and  chargeable  with  the  Payment  of  my  just  Debts  and 
"  the  Legacies  hereinafter  mentioned ;"  among  which  were 
Legacies  to  her  Brothers  Anthony  and  William  Isaacson : 
to  her  Cousin  Mary  Altham  a  Legacy  of  £  100:  to 
her  Cousin  Arabella  Isaacson  <£300,  and  to  Roger  Al- 
tham, Edmund  Byron,  and  Giles  Alcock  <£200  a-piece* 
The  Testatrix  then  declared,  that  the  Annuity  of  £150, 
given  to  her  Brother  William  Isaacson  for  his  Life, 
should  after  his  Death  go  to  his  Children,  and  after  their 
Deaths  One  Moiety  of  it  to  her  Sister  Sarah  Isaacson, 
and  after  her  Death  to  her  Children,  living  at  the  Decease 
of  the  Testatrix.    The  Will  then  proceeded  thus : 

"  And  as  to  the  other  Moiety  of  the  same  Annuity,  to- 
'*  gether  with  the  surplus  Profits  of  my  said  real  Estate 
u  to  be  computed  from  the  Time  of  my  Decease,  I  give 
"  to  my  Brother  Anthony  Isaacson  for  bis  Life  and  after 
"  his  Death  to  such  of  his  Children  as  shall  be  living  at 
"  the  Time  of  my  Death  and  to  the  Survivors  and  Sur- 
*'  vivor  of  them  during  their  respective  natural  Lives ;  and 
"  my  farther  Will  is,  that  after  the  several  Deceases  of  my 

S3  "said 
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1813.         "  said  Sister  and  her  Children  the  said  annual  Sum  of 

Kino  "  ^150  and  the  £75  as  aforesaid  given  to  her,  and  them, 

„.  "  shall  go  to  my  said  Brother  Anthony  for  Life,  if  he 

Denison.       <f  shall  be  then  living,  and  if  he  be  dead,  then  to  such  of 

"  his  Children  and  the  Survivor  and  Survivors  of  them 

"  that  shall  be  living  at  my  Death ;  and  in  case  of  his  and 

"  their  Deaths  first  happening  then  my  Will  is  that  the 

"  whole  Rents  and  Profits  of  my  said  real  Estate  shall  go 

"  and  be  paid  to  my  said  Sister  Sarah  Isaacson  during  her 

"  Life,  if  she  shall  be  then  living,  and  if  she  shall  be  dead, 

"  then  to  be  paid  to  such  of  the  surviving  Child  or  Chil- 

"  dren  of  my  said  Brother  and  Sister  that  shall  be  living 

"  at  the  Time  of  my  Decease  for  his,  her,  or  their  natural 

"  Life  or  Lives  only/'    The  Testatrix  appointed  Roger 

Altfum,  Edmund  Byron,  and  Giles  Alcock,  Executors. 

By  a  Codicil,  dated  the  12th  of  April,  1 752,  the  Testa- 
trix gave  a  few  Legacies ;  declaring,  that  she  did  thereby 
charge  and  subject  her  real  and  personal  Estate  with  the 
Payment  thereof;  adding,  "  but  it  is  my  Desire  that  my 
"  personal  Estate  shall  be  first  applied  in  ease  and  Ex" 
"  oneration  thereof  and  of  the  other  pecuniary  Legacies  in 
"  my  Will  mentioned  wherewith  I  have  charged  my  per- 
41  sonal  Estate  with  the  Payment  in  Manner  therein  ex- 
€t  pressed." 

The  Testatrix  died  in  1752,  leaving  Anthony  Isaac- 
son, her  eldest  Brother,  and  Heir  at  Law,  surviving.  All 
the  Persons,  to  whom  Annuities  were  given,  being  dead, 
the  Heirs  at  Law  of  the  Testatrix  claimed  her  real  Es- 
tates on  the  Ground,  that  they  were  devised  to  Mary  Al> 
(ham  and  Arabella  Isaacson  for  particular  Trusts  only; 
which  being  satisfied,  the  Heir  was  entitled  by  way  of  re- 
sulting Trust.  For  the  Purpose  of  trying  this  Question, 
an  Ejectment  was  brought  by  the  Devisees  against  the 
Heirs,  and  a  Verdict  was  given  for  the  Devisees,  subject 

to 
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to  the  Opinion  of  the  Court  of  King*  Bench.   The  Case  1813. 

was  arg&edf  on  the  13th  of  November,  1812,;  when  the  KlNO 

unanimous  Judgment  of  the  Court  was,  that  the  De-  v 

visees  were  entitled  to  recover,  and  the  Verdict  ought  to  Denison. 
stand. 

The  fill!  was  then  filed  by  the  Heirs  at  Law ;  praying 
a  Declaration,  that  they  were  entitled  to  the  whole  bene- 
ficial Interest  in  the  Estate  devised  to  the  Defendant 
Arabella  Denison,  formerly  Isaacson,  and  Mary  Al- 
tham  ;  a  Conveyance  of  the  legal  Estate,  aud  an  Injunc- 
tion. • 

The  Defendant  Arabella  Denisonby  her  Answer  stated, 
that  she  was  at  the  Time  of  the  Decease  of  the  Testatrix 
an  Infant  of  the  Age  of  Seventeen  Years.  The  other 
Defendants  demurred  to  the  Bill  for  Want  of  Equity. 
Upon  this  Demurrer  and  a  Motion  for  an  Injunction,  the 
Cause  came  on. 

Sir  Samuel  Romilly,  Mr.  Hargrove,  and  Mr.  Benyon, 
for  the  Plaintiffs,  the  Heirs  at  Law. 

In  order  to  constitute  a  Devisee  a  Trustee,  it  is  not  in- 
dispensably necessary,  that  the  Words  "  in  Trust"  should 
be  employed :  if  the  Intention  appears,  that  the  Devisee 
shall  be  a  Trustee,  that  is  sufficient  according  to  the  Doc- 
trine of  Lord  Hardwicke  in  th£  important  Case  of  Hill  v. 
The  Bishop  of  London  (a);  and  that  Intention  is  manifest 
upon  the  whole  Frame  of  this  Will.  The  Terms  "  sub- 
"  ject  to  and  chargeable  with"  are  synonymous  with  "  in 
"  Trust."  Upon  what  Principle  can  it  be  inferred,  that  a 
beneficial  Interest  was  intended  to  be  given  to  these  De- 

(a)  1  Atk.  618. 

S  4  visees  t 
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1813.  viaees?    There  was  no  Possibility,  that  they  could  derive 

King  any  Advantage  from  it  for  a  great  Number  of  Years :  pro- 

v.  babry  th  ey  would  not  survive  the  Trusts  expressly  created ' 

Dknison.  and  whose  Descendants  would  be  entitled  depended  on 
Accident ;  since,  whether  the  Devisees  took  in  Trust  or 
beneficially,  they  were  Joint-tenants.  It  is  not  immate- 
rial, that  the  Purposes,  for  which  they  were  appointed, 
necessarily  required,  that  they  should  have  the  legal  Estate 
vested  in  them.  The  Testatrix,  having  the  same  Intention 
with  respect  to  her  personal,  and  her  real,  Estate,  gave 
Legacies  to  these  Devisees:  could  she  then  mean  to  give 
them  the  beneficial  Interest  in  her  real  Estate  ?  No  Pas- 
sage of  the  Will  indicates  that  Intention ;  and  the  clear 
Principle  of  Law  is,  that  an  Heir  shall  not  be  disinherited 
without  express  Words  or  necessary  Implication  (a).  If 
this  Case  had  arisen  upon  a  Deed,  for  Instance  a  Feoff- 
ment, without  Consideration,  to  A.  and  his  Heirs,  to  the 
Use  of  B.  for  Life,  with  Remainder  to  the  Use  of  C.  in 
Tail,  the  Deed  stopping  short  with  that  Limitation,  there 
would  be  a  resulting  Use  for  the  Heir,  carrying  the  legal 
Fee  (b).  A  Will  however,  importing  Bounty,  the  Pre- 
sumption is,  that  a  beneficial  Interest  was  intended :  the 
Heir  is  therefore  required  to  shew,  that,  though  not  in 
Words,  yet  in  Effect,  this  is  a  Trust :  substantially  a  De- 
vise in  Fee  in  Trust  for  particular  Purposes,  not  exhaust- 
ing the  whole  beneficial  Interest.  The  De\ise  is  followed 
by  several  Annuities,  which  are  so  many  Provisions  for 
Life,  for  her  Brothers  and  Sister;  indicating  at  least  no 
Hostility  towards  them.  In  the  Bequest  of  the  personal 
Estate,  where  the  same  Terms  are  used  as  in  the  disposing 
of  the  real  Estate,  "  subject  to  and  chargeable  with,*  did 
she  intend  to  make  the  Executors,  having  equal  Legacies, 

(a)  See  Boutell  v.  Mohan,    got  v.  Penrice,  ibid.  471. 
Prec.  Ch.  381.    Sympson  v.        (J)  Co.  Lit.  23,  a.  271,  *. 
Homsbyfibid.  439;  and  Tig- 
Trustees 
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Trustees  for  the  next  of  Kin  ?  If  that  must  be  the  Con- 
struction, why  should  not  the  same'  Language,  applied  to 
the  real  Estates,  accompanied  too,  by  Legacies  to  the  De- 
visees, have  the  same  Effect,  creating  a  resulting  Trust  for 
the  Heir  at  Law  ?  The  Devise  of  the  "  surplus  Profits" 
of  the  real  Estate  to  her  Brother  and  Heir  at  Law  shews, 
that  the  Testatrix,  giving  her  real  Estate  to  her  Two 
Cousins,  charged  with-  the  Annuities,  had  a  farther  Pur- 
pose. This,  if  not  a  legal  Estate,  is  at  least  another  express 
Trust.  The  Devise,  indeed,  is  so  surrounded,  so  impli- 
cated and  blendqd  with  Trusts,  that  the  direct  Use  of  that 
Term  could  not  more  strongly*  mark  the  Character  of  the 
Devisees.  By  such  a  Series  of  Trusts  the  subsequent 
Interest,  whoever  has.it,  is  postponed  to  a  very  remote 
Period.  The  Conclusion  upon  the  whole  is,  that  she 
never  meant  to  give  the  Residue  to  the  Devisees ;  that 
making  a  partial  Disposition  she  had  no  farther  Object ; 
and  the  Consequence  of  Law  is,  that  the  Residue  of  the 
beneficial  Estate  not  exhausted  results  to  the  Heir. 


1813. 

Kino 

t*. 

Dknison. 


The  Doctrine,  that  where  there  is  a  Devise  upon  Trust 
for  particular  Purposes,  which  do  not  exhaust  the  whole 
beneficial  Interest,  the  Surplus  shall  be  a  resulting  Trust 
for  the  Heir  at  Law,  is  to  be  found  in  numerous  Cases : 
HiU  v.  The  Bishop  of  London  (a),  HiU  v.  Cocks  (//), 
StansJUld  v.  Habergham  (c),  Lloyd  v.  SpiUet  (d),  David- 
son v.  Foley  (e),  Packington  v.  Wych  (f),  and  the 
Cases  collected  in  Mr.  Sanders's   Notes  (g)  to  HiU 

v.  The 


[266] 


(«)  1  Atk.  618. 
(i)  Aide,  page  173. 

(c)  10r<w.275.880. 

(d)  2  Atk.  280. 

(<?)  %  Bro.  C.  C.  208. 
{/)  Cited  by  Mr.  Har- 
grove from  C.  B.  Ward' *  MS. 


The  Case  afterwards  went  to 
the  House  of  Lords.  See 
Wych*  Appell.  and  Packing- 
ton,  Respond.  I  Bro.  P.  C. 
372.         \  ' 

(g)   The  Cases    collected- 
by  Mr.  Sanders  as  Instances 

of 
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Kino 

v. 

Dbkison. 


v.  T*he  Bishop  of  London.  In  Partington  v.  Wydt  a 
Term  was  created  for  Fourteen  Years  to  pay  Debts;  and 
the  Surplus  was  held  a  resulting  Trust  for  the  Heir.  Id  a 
doubtful  Case  the  Decision  ought  to  be  in  Favor  of  the 
Heir :  whose  Right  die  Law  favors.  When  a  Person  is 
once  appointed  Trustee,  expressly  or  by  Implication,  there 
must  be  the  most  unequivocal  Declaration  to  make  him 
take  beneficially.  In  Norton  v.  Hdrton  (a)  a  Devise  to 
Trustees  and  their  Heirs  upon  Trust  to  permit  a  Ftme 
Covert  to  receive  the  Rents  during  her  Life  for  her  sole 
and  separate  Use,  with  Remainders  to  her  first  add  other 
Sons,  &c.  vested  the  legal  Estate  in  the  Trustees.  The 
Plaintiff's  Construction,  that  this  is  a  Trust  to  a  certain 
Extent  only,  all  beyond  that  resulting  to  the  Heir,  ren- 
ders the  WiH  simple  and  consistent.  The  Terms '"SutpFutf 


of  the  general  Rule,  are,  Ran- 
dally.  Bookey,  2  Fern.  425. 
Prec.  Ch.  162.  S.  C.—City 
of  London  v.  Gammy,  2  Fern. 
57\<—Hobart  v.  Suffolk,  2 
Fern.  644.— Bristol  v.  Hun- 
gerfbrd,  2  Fern.  645.— Star- 
key v.  Brooks,  l  P.  Wms.  390. 
— Cruse  v.  Barley,  3  P.  Wms. 
20. — Stonehouse  v.  Evelyn, 
3  P.  Wms.  252.— Digby  v. 
Legard,  3  Cojfs  P.  Wm. 
22. — Gravenor  v.  Hallum, 
Amb-  643.— Arnold  v.  Chap- 
man, 1  Fes.  108. — Ack- 
royd  v.  Smithson,  I  Bro.  Ch. 
Ca.  503. — Leslie  v.  Devon- 
shire, 2  Bro.  Ch.  Ca.  188.— 
Robinson  v.  Taylor,  ibid.  589. 
— Hutcheson  v.  Hamm&nd,  3 
Bro.  Ch.  Rep.  128.— SproA* 


v.  Letois,  3  Bro.  Ch.  Rep. 
355. — Sherrard  v.  Lord  Bar- 
borough,  <4mb.  165. — Robin- 
son  v.  Taylor,  1  Fes.  jun. 
44.  As  Instances  of  the  Ex- 
cept ions,  Mr.  Sanders  cites 
Coningham  v.  MeUish,  Prec. 
Ch.  31. — Rogers  v.  Rogers, 
3  P.  Wms.  193.— Matlabarv. 
Mallabar,  Cas.  temp.  Talbot, 
78. — Durour  v.  Motteux,  1 
Fes.  320.— Cook  v.  Ducken- 
field,  2  Atk.  562,— Wright 
v.  Row,  1  Bro.  C.  C.  61.— 
Popham  v.  Lady  Aylesbury, 
Amb.  68— See  Wright  r. 
Wright,  16  Fes.  188,  and  the 
References  in  the  Note  (a), 
190,  to  other  late  Cos*. 
(a)  7  T.  R.  662. 

"  Profits," 
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"  Profits,"  cannot  mean  the  Estate  itself.  Who  then  was 
to  repair,  to  pay  the  Taxes,  and  the  Annuities,  but  the 
Devisees,  as  Trustees  ?  The  Observation  has  been  fre- 
quently made,  that  there  is  no  Magic  in  Words,  when  the 
Intention  is  clear.  The  Word  "  Cousin,"  by  which  she 
denominates  the  Two  Devisees,  cannot  be  considered 
material,  since  she  uses  the  Terms  "  Brother,'*  "  Sister," 
or  some  other  Term  of  Relationship,  when  she  speaks  of 
the  Annuitants,  and  most  of  the  Legatees. 


I81& 

Kin* 

v. 

DshisoW. 


Mr.  Leach,  Mr.  Bell,  and  Mr.  Dorodeswell,  for  the 
Defendants. 


Admitting,  that  under  a  Devise  for  particular  Purposes 
this  Court  will  presume,  that  those  Purposes  limit  the 
Devise,  and,  when  they  are  satisfied,  the  Heir  shall  take, 
that  Rule  is  liable  to  Exception,  if  a  contrary  Intention  is 
to  be  collected  from  the  whole  Will.  Thus,  if  the  Testa- 
tor has  expressed  a  particular  Affection  for  the  Devisee, 
die  general  Rule  has  not  prevailed  against  the  Inference 
of  Benefit  to  the  Devisee :  but  it  is  contended,  that  where 
there  is,  as  in  this  Case,  from  the  generality  of  the 
Devise  a  partial  Exception  in  the  Shape  of  an  equitable 
Interest,  that  Inference  of  Benefit,  intended  by  the  general 
Devise,  is  notto  be  collected.  Can  it  be  maintained,  that 
a  Devise  to  J.  in  Trust  to  sell  to  pay  Debts  is  the  same 
as  a  Devise  to  A.  subject  to  and  chargeable  with  Debts  ? 
The  Proposition  goes  to  that  Extent.  The  Effect  of  Le- 
gacies to  Executors,  making  them  Trustees  for  the  next  of 
K}n,  by  Analogy  to  which  this  Construction  is  supported, 
is  the  Consequence  of  Law,  not  the  Result  of  Intention, 
but  generally  counteracting  it.  That  Rule,  however,  cati- 
not  aj>ply,  where  there  is  an  express  Gift  of  the  Surplus 
to  them ;  and  the  Propriety  of  the  Rule,  and  the  Reason, 
upon  which  it  is  founded,  that  a  Man  cannot  take  both  a 
Part  and  the  Whole,  have  been  much  questioned;  and  Cir- 
cumstances 
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•  1813.  cumstances  much  slighter  than  those  of  this  Case  have 

Kino  prevailed  against  it.     Harion  v.  Harlan  was  a  Devise  ex- 

Vt  pressly  upon  Trust ;  and  the  Trust,  if  it  had  not  been  for 

Dxnison.  a  Feme  Covert,  would  have  been  a  Use  executed  by  the 
Statute.  The  Terms  of  this  Devise,  "  subject  to  and 
"  chargeable  with"  these  Annuities,  import  a  legal  Rent- 
charge  ;  and  the  Inference  of  Trust  from  the  Situation  of 
One  of  several  Annuitants  being  a  married  Woman,  U  re- 
pelled by  the  independent  Character  of  the  others  The 
Objection  from  the  Remoteness  of  the  Period,  at  which 
the  Benefit  of  this  Devise  is  to  come  into  Possession,  is 
removed  by  the  Fact,  that  all  the  Lives,  during  which  it 
was  suspended,  were  in  Existence  at  the  Decease  of  the 
Testatrix ;  and  therefore,  according  to  the  usual  Expres- 
sion, all  the  Candles  were  burning  at  the  same  Time.  If, 
however,  she  contemplated  an  Interest  beyond  the  Lives 
of  those  Persons,  why  could  she  not  devise  it,  rather  than 
permit  it  to  descend  to  her  Heir  ?  The  Joint-tenaney  is 
accounted  for  by  the  Remoteness  of  the  Benefit,  which 
was  to  fall  to  the  Survivor,  according  to  the  Event  The 
Inference  of  Benefit  intended  arises  fairly  from  the  Use 
of  the  Word  "  Cousin,"  indicating  Affection,  and  an  In- 
tention of  Benefit  beyond  the  particular  Purposes:  a  Rea- 
son, which  prevailed  in  Conivgham  v.  Mellish  (a),  and 
Sogers  v.  Rogers  (b) ;  and  in  Hobart  v.  The  Countess  qf 
Suffolk  Ic)  the  same  Effect  was  prevented  by  the  Circum- 
stance, that  One  only  of  the  Devisees  was  a  Cousin.  A 
material  Distinction  of  this  Case  is,  that  it  is  a  Devise  of 
the  entire  Estate,  and  the  Annuities  are  only  partial  Ex* 
ceptions ;  and  though  in  Deeds  the  Want  of  Considera- 
tion has  been  held  to  create  a  resulting  Use  for  the 
Grantor,  upon  Wills  a  different  Construction  prevails :  a 
Devise,  beiftg  prim&Jhcie  a  Bounty,  requires  no  Con- 

(a)  Prec.  Ch.  31.  temp.  Talbot,  268.  S.  C. 

(A)  3  P.   Wms.   193.  Ca.        (<?)  2  Vern.  644. 

sideration. 
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sideration.    The  Infancy  of  the  Devisees,  not  only  at  the  1813. 

Time  of  making  the  Will,  but  at  the  Death  of  the  Testa-  ££0 

trix,  though  considered  unimportant,  is  a  strong  Indica-  9# 

tion,  that  the  Testatrix  meant  to  give  them  the  beneficial       Dinison.    • 
Interest;  not  to  make  them  Trustees ;  corresponding  with 
the  general  Doctrine  of  this  Court :  Taylor  v.  Taylor  (a), 
Mumma  v.  Mumma  (b),  Lampleigh  v.  Lampleigh  (c), 
and  BUnkhorn  v.  Feast  (d).    This  Question  has  been 
decided   upon  the  Merits  by  a  Court  of  competent 
Jurisdiction,  no  express  Trust  "  to  receive  and  pay,"  "to 
".permit  or  suffer,"  &c.  Terms,  which  in  most  Cases  vest 
the  legal  Estate  :  nor  is  it "  to  repair,"  or  "  pay  Taxes/' 
as  in  Shapland  v.  Smith  (e).  *  There  is  nothing  which  re- 
quires the  Interposition  of  Trustees ;  and  the  Heir  is 
clearly  disinherited  by  Words  importing  Bounty.     In 
Mill   v.    The  Bishop    of  London,    Lord    Hardwicke 
states,  that  each  Case  must  depend  upon  its  peculiar 
Circumstances;   an  Opinion,  in  which  the  Master  of 
the  Rolls  coincides  in  Walton  v.  Walton  (f)y  observ- 
ing, that  it  is  not  universally  true,  that  the  Expression 
of  a  Purpose,  for  which  even  a  Devise  of  Land  is  made, 
limits  die  Devise  to  the  Purpose,  so  expressed.    The 
Case  of  North  v.  Crompton  (g)  bears  a  striking  Resem- 
blance to  this :  the  Heir  in  each  Case  taking  an  Inte- 
rest; the  Devisees  having  nothing,  unless  the  Devise  was 
beneficial.    Philips  v.  Hele  (A),  Docksey  v.  Docksey  (t ), 
Ktrmett  v.  Lord  Beauclerk  (*),  and  Jackson  v.  Hur- 
lock  (ly    As  to  die  abrupt  Manner,  in  which  die  Testa- 

'  (a)  1  Atk.  386.  (/)  14  Vet.  318.  See  3*2. 

(b)  2  Vern.  19  j  and  see        (g)  1  Ch.  Ca.  196.    See 
Mr.  RaUhbys  Note.  2  Vern.  253. 

(c)  1  P.  Wmt.  112  j  and  '  (A)  1  Rep.  Ch.  190. 
see  Mr.  Car's  Note.  (t)  3  Bro.  P.  C.  39. 

(d)  2  Vts.  27.    See  30.  (*)  3  Bos.  &  Pull.  175. 
{e)  I  Bro.  C.  C.  75.    .             (Q  6  Amb.  487. 

trix 
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1 813.  tr**  8toP*  *fter  ^e  several  Annuities  for  Life,  it 

£*-*  cassary,  after  having  devised  the  Fee,  to  repeat  it 

t>»  Sir  Samuel  RomiUy,  in  Reply. 

DENISOV.  •         «,        .  >~ 

The  Authority  of  North  v  Crompton  has  been  im- 
peached by  many  subsequent  Decisions  ( 1 ) ;  and  no  Doubt 
remains  at  this  Day,  that  a  Legacy  to  the  Heir  tat  Law, 
or  the  next  of  Kin,  will  not  preclude  their  Claim  of  the 
Surplus  undisposed  of.  Randall  v.  Bookey  (a)  Is  a  di- 
rect Authority  against  North  v.  Crompton,  and  m  Favor 
of  the  resulting  Trust.  The  only  Question  here  is,  whe- 
ther a  Trust  being  evidently  intended  upon  the  whole 
Will,  an  express  Declaration  of  Trust  is  indispensable  ? 
In  Hill  v.  TJbe  Bishop  of  London,  which  states  distinctly 
.  the  Rules,  thaC  must  govern  this  Case,  the.  Exordium  indi- 
cates an  Intention  to  dispose  of  every  Thing :  the  Tea* 
tater's  Mother-in-Law  was  the  great  Object  of  his  Bounty ; 
and  it  is  not  easy  to  account  for  Lord  Hardwicke* 
Doubt  upon  the  Construction,  which  he  finally  adopted. 
Here  is  an  express  Declaration,  that  the  Receipt  of  a 
married  Woman  shall  be  a  Discharge :  to  whom  but  the 
Devisees  as  Trustees  ?  A  Decision  in  Favor  of  die  De- 
visees must  suppose,  that  the  Testatrix  intended  to  give  a 
partial  Interest  to  her  Brother  and  Sister,  her  nearest 
Relations,  and  that  afterwards  the  whole  Estate  should 
go  to  Strangers,  or  very  distant  Relations,  then  uAborn. 
Can  any  Disposition  be  imagined  more  improbable  or 
capricious  than  such  a  Preference  of  the  Descendants 
of  her  Cousins  to  the  Exclusion  of  the  Descendants  of 
her  own  Brothers  and  Sister?  The  Case  of  CoBWghm 
v.  Mellish  did  not  turn  upon  the  Word  "  Cousin,"  only. 
The  Devisee  was  as  near  of  Kin  as  the  Heir  to  the  Tes- 

(a)  2  Vtrn.  425.  Prec,  Ch.  162.  S.  C. 

(1)  It  is  questioned*  by     Kellct,  1  Ball  &  Beat.  543. 
Lord  Manners,  in  Kellet  v. 

tator; 
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tator;  and  was  appointed  Executor ;  but,  as  the  Pebts  ~      1813. 
exhausted  the  personal  Property,  he  would  have  taken  Kino 

nothing,  either  as  Executor  or,  Devisee,  if  the  Surplus  Vm 

of  the  Laud  had  been  held  a  resulting  Trust  for  the  Heir.  Denisqm. 
The  Case  of  Rogers  v.  Rogers,  which  is  better  reported 
in  Forester  (a),  though  the  Devisee  was  described  as 
his  dearly  beloved  Wife,  proceeded  upon  the  Declaration, 
that  she  was  "  sole  Heiress  and  Executrix  of  all  his  Lands 
"  and  real  and  personal  Estate  to  sell  and  dispose  thereof 
"  at  her  Pleasure."  The  Objections  from  the  Infancy 
of  one  of  these  Devisees,  and  the  Coverture  of  the  other, 
the  Improbability,  that  such  Persons  were  intended  to  be 
mere  Trustees,  is  .answered  by  the  Distance,  to  which  the 
Trusts  were  likely  to  extend,  and  the  Circumstance,  that 
the  married  Woman  was  the  Wife  of  a  professional  Man, 
competent  to  advise  her  in  the  Discharge  of  her  Duty,  as 
a  Trustee.  The  Case  of  Murjima  v.  Mumma  is  pot 
satisfactory.  If  Infants  can  be  Trustees  for  Payment  of 
Debts,  why  not  for  other  Purposes  ?  In  Blinkhorn  v. 
Feast  (fi)  Lord  HardwicJce  relied  upon  Infancy  only  as 
one  of  several  Circumstances.  The  Rule,  that  an  Exe- 
cutor, having  a  Legacy,  is  a  Trustee  of  the  Surplus  for 
the  next  of  Kin,  depends  not  upon  a  legal  Inference, 
but  on  the  presumed  Intention  :  the  Law  giving  the  Sur- 
plus to  the  Executor* 

If  the  Devise  of  an  Estate  charged  with  Debts  will 
carry  the  whole  Fee,  subject  to  the  Charge,  the  Question 
is,  under  all  the  .Circumstances,  whether,  this  being  a 
Devise  of  the  whole  Fee  upon  certain  Trusts,  which  do 
not'exhaust  the  whole t  beneficial  Interest,  the  Heir  is  not 
entitled  to  that,  which  remains,  as  a  resulting  Trust. 

The  Lord  Chancellor. 
The  Decision  of  the  Court  of  King's  Jitnch  I  consider 

(a)  For.  268.  (b)  2  Ves.  27. 

as 


274 


CASES  IN  CHANCERY. 


1813.  This  Will,  made  Sixty-three  Years  ago,  begins  with  a 

£^o  Direction,  that  all  the  Testatrix's  just  Debts  shall  be  paid 

Vt  or  satisfied  :  that  is,  in  other  Words,. exactly  the  same  as 

Deni8on.       if  8^e  had  given  all   her  real  Estate  subject  to   and 
Devise  after  a  chargeable  with  her  Debts ;  and  the  Meaning  of  that 
Direction,  that   would  be,  not  to  devise  for  the  Purpose  of  paying  the 
all  the  Debts      Debts,  but  to  give  the  Estate  with  a  Charge  upon  it  of 
the  Amount  of  the  Debts.    I  do  not  say,  there  may  not 
be  context  in  a  Will,  that  would  give  another  Construc- 
tion to  the  Words  "  subject  and  chargeable ;"  and  the 
Question  is,  whether  those  Words  in  a  subsequent  Pas- 
sage have  the  ordinary  Meaning ;  or  whether  upon  the 
whole  Context  the  Court  is  forced  to  say,  they  are  not 
used  in  their  ordinary  Sense,  but  that  the  Estate  was  gives 
for  the  particular  Purpose  of  enabling  the  Person,  taking 
the  legal  Estate,  to  make  those  Payments  ? 


shall  be  paid, 
amounts  to  a 
Charge. 


The  Testatrix,  having  thus  charged  her  Debts,  and  only 
her  Debts,  by  Implication  upon  the  Person,  taking  the 
real  Estate,  disposes  of  her  personal  Estate  in  the  follow- 
ing Manner.     I  collect  from  the  Will,  that  she  had  a 
1  Brother,  William  :  another  Brother  Anthony,  her  Heir  at 
Law,  a  Sister  Sarah,  and  an  Aunt,  to  whom  she  give* 
an  Annuity ;  and  I  point  this  out  to  shew,  what  was  the 
State  of  her  Family  at  the  Time  of  making  her  Will: 
they  were  the  principal  Objects  of  her  Bouuty,  indfe 
pendent- of  the  Devisees  of  her  leal  Estate.    The  Cir- 
cumstance, that  she  gives  the  Character  of  Cousin  to  ihe 
Devisees,  is  only  one  Circumstance,  from  which  an  In- 
ference is  to  be  drawn,  more  or  less,  as  to  the  Intention, 
accordipg  to  the  other  Context ;  and,  as  in  the  Case  of 
Coningham  v.  Mellisk  (a)  that  was  held  a  Circumstance 
to  be  attended  to,  with  reference  to  this  also,  that  the 
Heir  at  Law  was  in  the  same  Degree  of  Relation,  so 


(a)  Pre.  Ch.  31. 


here 
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here,  there  it  not  one  Perron,  to  whom  the  Testatrix  gives  1813. 

any  Thing,  not  a  single  Legatee,  whose  Relation  to  her  Kiko 

she  dees  not  describe  ;  and  this  Word  "  Cousin"  is  ap-  Vm 

plied  in  a  Will,  in  which  other  Persons,  standing  in  a  Dxnisom. 
nearer  Degree  of  Relation  to  the  Testatrix,  viz.  Brothers 
and  a  Sister,  are  mentioned. 

The  Intention  certainly  appears  singular  to  give  the 
Character  of  Trustee,  and  that  merely,  to  Two  young 
Ladies;  the  one  a  married  Woman,  the  other  an  Infant, 
of  the  Age  of  Fifteen  or  Seventeen  Years :  Two  Persons,  • 
under  Circumstances  so  little  adapted  to  such  an  Office : 
but  with  reference  to  that  what  was  intimated  by  Mr. 
Hargrove  mast  be  taken  into  Consideration;  that,  if 
there  is  any  Trust  in  this  Will,  the  Testatrix  has  made 
them  Trustees ;  and  upon  the  Passage,  cited  from  Lord 
Hardunckfs  Judgment  (a),  the  same  Observation  had  oc- 
curred to  me ;  that  though  the  Appointment  of  an  Infant 
as  Trustee  is  very  singular,  it  was  actually  made.  The  Ob- 
servation therefore,  applied  to  this  Part  of  the  Will,  does 
not  deny,  that  these  Circumstances  are  to  be  attended  to  : 
but,  if  upon  the  whole  Context  these  Persons  are  Trus- 
tees, I  am  not  to^ay,  they  cannot  be  so,  on  the  Ground, 
that  one  is  a  married  Woman,  and  the  other  an  Infant 
Another  singular  Circumstance  is,  that  one  of  them  is  the 
Wife  of  one  of  the  Executors ;  and  the  Testatrix  has 
*gsted  the  Trust  of  the  personal  Estate,  not  in  her,  or  the 
Infant,  but  in  Three  Gentlemen  particularly  named.  Her 
Preference  of  these  Persons,  giving  to  her  Brothers,  her 
Sister,  and  their  Children,  including  her  Heir,  through  a 
double  Generation  these  Interests  expressly  for  Life,'  all 
these  Singularities  are  answered  by  the  Fact,  that  she  has 
made  this  Disposition. 

(a)  1  Vet.  SO. 

T2  Stopping 
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1813.  This  Will,  made  Sixty-three  Years  ago,  begins  with  a 

£^G  Direction,  that  all  the  Testatrix's  just  Debts  shall  be  paid 

Va  or  satisfied  :  that  is,  in  other  Words,. exactly  the  same  as 

Denison.  M  8ne  bad  given  all  her  real  Estate  subject  to  and 
Devise  after  a  chargeable  with  her  Debts ;  and  the  Meaning  of  that 
Direction,  that  would  be,  not  to  devise  for  the  Purpose  of  paying  the 
all  the  Debts  Debts,  but  to  give  the  Estate  with  a  Charge  upon  it  of 
shall  be  paid,  the  Amount  of  the  Debts.  I  do  not  say,  there  may  not 
amounts  to  a  be  context  in  a  Will,  that  would  give  another  Constrac- 
Charge.  tion  to  the  Words  "  subject  and  chargeable ;"  and  the 

Question  is,  whether  those  Words  in  a  subsequent  Pas- 
sage have  the  ordinary  Meaning ;  or  whether  upon  the 
whole  Context  the  Court  is  forced  to  say,  they  are  not 
used  in  their  ordinary  Sense,  but  that  the  Estate  was  given 
for  the  particular  Purpose  of  enabling  the  Person,  taking 
the  legal  Estate,  to  make  those  Payments  ? 


The  Testatrix,  having  thus  charged  her  Debts,  and  only 
her  Debts,  by  Implication  upon  the  Person,  taking  the 
real  Estate,  disposes  of  her  personal  Estate  in  the  follow- 
ing Manner.  I  collect  from  the  Will,  that  she  had  a 
1  Brother,  William :  another  Brother  Anthony,  her  Heir  at 
Law,  a  Sister  Sarah,  and  an  Aunt,  to  whom  she  gives 
an  Annuity ;  and  I  point  this  out  to  shew,  what  was  the 
State  of  her  Family  at  the  Time  of  making  her  Will : 
they  were  the  principal  Objects  of  her  Bounty,  inde- 
pendent- of  the  Devisees  of  her  ieul  Estate.  The  Cir- 
cumstance, that  she  gives  the  Character  of  Cousin  to  the 
Devisees,  is  only  one  Circumstance,  from  which  an  In- 
ference is  to  be  drawn,  more  or  less,  as  to  the  Intention, 
accordipg  to  the  other  Context ;  and,  as  in  the  Case  of 
Coningham  v.  Mellish  (a)  that  was  held  a  Circumstance 
to  be  attended  to,  with  reference  to  this  also,  that  the 
Heir  at  Law  was  in  the  same  Degree  of  Relation,  so 


(a)  Pre.  Ch.  Si. 


here 
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here  there  it  not  one  Person,  to  whom  the  Testatrix  gives  1813. 

any  Thing,  not  a  single  Legatee,  whose  Relation  to  her  Kwo 

she  dees  not  describe ;  and  this  Word  "  Cousin"  is  ap-  v% 

plied  in  a  Will,  in  which  other  Persons,  standing  in  a  Dxnisom. 
nearer  Degree  of  Relation  to  the  Testatrix,  viz.  Brothers 
and  a  Sister,  are  mentioned. 

The  Intention  certainly  appears  singular  to  give  the 
Character  of  Trustee,  and  that  merely,  to  Two  young 
Ladies;  the  one  a  married  Woman,  the  other  an  Infant, 
of  the  Age  of  Fifteen  or  Seventeen  Years :  Two  Persons,     • 
under  Circumstances  so  little  adapted  to  such  an  Office : 
but  with  reference  to  that  what  was  intimated  by  Mr. 
Hargrove  mast  be  taken  into   Consideration;  that,  if 
there  is  any  Trust  in  this  Will,  the  Testatrix  has  made 
them  Trustees ;  and  upon  the  Passage,  cited  from  Lord 
Hardwickf*  Judgment  (a),  toe  same  Observation  had  oc- 
curred to  roe ;  that  though  the  Appointment  of  an  Infant 
as  Trustee  is  very  singular,  it  was  actually  made.  The  Ob- 
servation therefore,  applied  to  this  Part  of  the  Will,  does 
not  deny,  that  these  Circumstances  are  to  be  attended  to  : 
but,  if  upon  the  whole  Context  these  Persons  are  Trus- 
tees, I  am  not  to,say,  they  cannot  be  so,  on  the  Ground, 
that  one  is  a  married  Woman,  and  the  other  an  Infant. 
Another  singular  Circumstance  is,  that  one  of  them  is  the 
Wife  of  one  of  the  Executors ;  and  the  Testatrix  has 
upted  the  Trust  of  the  personal  Estate,  not  in  her,  or  the 
Infant,  but  Jn  Tbree  Gentlemen  particularly  named.   Her 
Preference  of  these  Persons,  giving  to  her  Brothers,  her 
Sister,  and  their  Children,  including  her  Heir,  throngh  a 
double  Generation  these  Interests  expressly  for  Life,'  all 
these  Singularities  are  answered  by  the  Fact,  that  she  has 
toade  this  Disposition. 

(a)  2  Ves.  SO. 

T2  Stopping 


Distinction 
between  a  di- 
rect Trust  and 
a  Charge; 
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1813.  Stopping  at  this  Part  of  the  Will,  where  the  Testatrix 

£^G  has  devised  all  her  real  Estates  whatsoever  to  these  Two 

Vt  Persons  and  their  Heirs,  subject  to  and  chargeable  with 

Drnisox.       tne  Annuities  after  mentioned,  it  is  impossible  to  say,  this 

is  within  those  Cases,  laying  down  the  Principles  I  have 

stated,  a  Devise  for  the  particular  Purpose  of  paying  the 

Annuities.     It  is  a  Devise  in  Law  for  the  Purpose  of 

giving  the  Estate ;  but  with  an  ulterior  Purpose,  that  the 

Devisees  should  take  subject  to  the  Annuities ;  and  in  a 

Sense  it  would  have  been  a  Grift  upon  a  Trust.    There  is 

a  great  Difference  here  between  a  Devise  upon  Trust  and 

"  VT"BW*  a  Devise  subject  to  a  Charge :  but.  the  Object  is  effected 

forced  '    Eo  *    muc^  m  ^e  wme  Way ;  compelling  the  Party  to  make 

ty  much  in  the  good  the  CharBe>  or  TrU8t>  by  very  similar  Operations,  as 

same  Way.         *PPlied  in  this  Court. 

The  Question,  how  far  these  Annuities,  as  they  are  . 
created  legal  Annuities,  are  equitable,  or  any  of  then, 
must  be  determined  upon  the  same  Principle  as  applied 
to  all,  except  one,  given  to  the  separate  Use  of  a  mar- 
ried Woman:  but,  suppose  the  Expression  to  be,  "sub- 
u  ject  to  the  Annuities  after  mentioned,  in  which  I  mean, 
"  that  none  of  the  Annuitants  shall  have  a  legal  Inte- 
"  rest :"  or,  "  that  all  should  have  a  legal  Interest,  except 
"  one ;  and  that  one  shall  have  an  equitable  Interest.'1 
That  surely  would  not  create  a  Trust  within  those  Deci- ' 
sions,  that  an  Estate,  given  so  subject  and  chargeable,  is 
to  be  considered,  as  given  for  a  particular  Purpose :  but  it. 
would  be  for  the  Purpose  of  giving  the  Estate  subject  to 
Annuities ;  of  which,  if  legal,  Payment  is  to  be  enforced 
in  one  Way ;  and,  if  equitable,  in  another. 

With  regard  to  the  Annuity  for  the  separate  Use  of  the 
married  Woman,  it  is  a  not  necessary  to  determine  the 
Effect  of  the  Case  (a)  before  Lord  Kenyan,  considering 

{a)  Barton  v.  Barton,  7  Term  Rep.  652. 

the 
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the  legal  Estate,  the  whole  legal  Fee,  as  being  in  the  True-  18tS. 

tees,  and  no  Estate  in  the  first  and  other  Sons  j  and  not  Kino 

as  it  was  to  support  merely  the  first  Devise  to  the  sepa-  Vm 

rate  Use  of  the  married  Woman  first  mentioned,  but  as  Dbnison* 
there  were  other  Devises  to  the  separate  Use  of  others  in 
subsequent  Limitations,  where  there  was  no  Devise  of  the 
Estate  itself:  my  Opinion  with  Reference  to  that  being, 
that,  if  I  am  right,  I  am  right  taking.it  as  an  equitable 
Annuity;  and,  if  wrong,  I  am  wrong,  whether  it  is  an 
equitable  Annuity,  or  not. 

If  this  is  so  as  to  the  real  Estate,  the  Argument  is,  I  ad- 
mit, extremely  fair  as  to  the  personal.  The  Testatrix, 
giving  a  great  Variety  of  Legacies,  always  mentions  the 
Relation  of  the  Legatee,  and,  among  others,  having  given 
to  these  Three  Gentlemen  her  personal  Estate  subject  to 
the  Legacies,  she  gives  to  each  of  them  jPtOO.  It  is 
'  said,  that,  being  Trustees  of  the  personal  Estate  given 
to  them  subject  to  and  chargeable  with  the  Legacies, 
they  ought  to  be  considered  as  Trustees  of  the  real 
Estate;  and  the  Words  "  subject  and  chargeable,"  in  the 
former  Part  of  the  Will,  are  to  >>e  construed  by  the  same 
Exposition  as  in  the  subsequent  Passage,  where  those 
Words  are  used.  It  was  contended  on  the  other  Hand, 
that  they  are  not  Trustees  of  the  personal  Estate ; 
and  there  is  in  the  several  Cases  a  strong  Doubt 
upon  it. 

The  Ground,  upon  which  an  Executor,  with  a  Legacy,     Executor  with 
or  Executors  having  equal  Legacies,  are  Trustees  of  the  a  Legacy  or 
Residue,  is,  that  you  shall  not  intend,  that  a  Person,  Executors  hav- 
having  a  Part  given  to  him,  is  to  take  the  Whole  (a),  ing  equal  Le- 

(a)  See  the  last  Case  on     Sanford,   17  Ves.  435,  arid  *■**  TrUBm 
that    Subject,    Langham  v.    the  References.  tees  for  the  next 

^  ofKinofthe 

Residue  undisposed  of;  as,  having  Part  given,  they  cannot  be  intended 
to  take  the  Whole. 

T  3  That 
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1813.  That  is  the  settled  Law;  tod  it  would  be  vain  and  im- 

Kin*  proper  now  to  question  the  Propriety  of  such  a  Deter- 

v.  mination :  but  the  Principle,  upon  which  this  Doctrine 

Dbkison  has  been  introduced,  that  an  Executor  having  a  Legacy, 
is  a  Trustee,  has  given  so  little  Satisfaction,  that  Case 
upon  Case  has  occurred,  paring  down  the  Application  of 
that  Doctrine ;  until  it  is  not  easy  to  say,  upon  what  Foun- 
dation it  stands  ;  and  this  is  as  good  a  Reason  against  the 
Argument  from  equal  Legacies,  that  (hey  shall  be  Trus- 
tees, as  most  of  the  Reasons  on  the  other  Side,  that  the 
Object  might  be  to  give  them  a  Right  to  come  in  with  the 
others;  to  insure  them  something  in  Case  of  a  Deficiency 
to  answer  all. 

The  Court  however  has  not  said  so ;  and  I  will  consi- 
der this  Case  upon  the  Assumption,  that  these  Persons 
were  Trustees  of  the  Residue  of  the  personal  Estate :  bat 
does  it  follow,  that  the  Words  "  subject  and  chargeable,**, 
are  to  have  the  same  Construction  in  both  Parts  of  tbt 
Will  ?  That  is  not  a  Consequence.  I  cannot  infer  from 
the  Construction,  which  the  Testatrix,  giving  these  Lega- 
cies, has  put  upon  those  Words,  so  inuch  as  to  d$ny  then 
as  to  t;be  real  Estate  their  ordinary  Construction,  if  there 
are  no  Expressions  applying  to  the  Devise  of  the  real 
Estate,  equivalent  in  their  Effect  tQ  pare  down  the  ordi- 
nary Meaning  of  those  Words  ;  and  the  Construction  must 
be  the  same,  as  if  she  had  said  expressly,  that  the  personal 
Estate  was  to  be  subject  to  and  chargeable  with  the  Lega- 
cies; that  she  did  not  mean  her  Executors  to  take;  but' 
that  as  to  the  personal  Estate  they  were  to  be  Trustees; 
making  no  such  Declaration  as  to  the  real  Estate. 

Taking  Notice  of  that  Class  of  Cases,  that  it  is 'difficult 
to  consider  an  Infant  as  intended  to  be  a  Trustee,  and 
another  Class,  that  an  Heir,  taking  a  Benefit  by  the  Will, 


Presumption 
against  intend- 
ing an  Infant  to 
be  a  Trustee. 

No  resulting  Trust  for  an  Heir,  taking  a  Benefit  by  the  Will j  but 
subject  to  Circumstances. 


canoot 
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cannot  have  a  resulting  Trust,  I  agree,  all  these  Cases  de-  181 3. 

pend  on  their  particular  Circumstances;  which  are  to  be  King 

attended  to;  but  not  to  have  too  much  Weight.     The  v 

Ground  of  my  Judgment  is  this :  If  this  is  a  Devise  for  a  Dbnison. 
particular  Purpose  only,  and  the  Application  does  not  ex- 
haust the  Whole,  there  is  a  Trust  for  the  Heir,  and  whe- 
ther the  Testatrix  has  said  so,  or  not :  the  Heir  standing 
in  this  Situation ;  that  he  is  entitled  to  what  is  not  in  Law 
or  Equity  given  to  another.  On  the  other  Hand,  this  being 
a  Devise  of  the  real  Estate,  subject  to  and  chargeable  with 
the  Annuities,  and  the  Interest  for  Life  in  the  Rents  and 
Profits  in  Anthony  and  Sarah  Isaacson  and  their  Child 
and  Children,  and  taking  it  to  be  a  Devise,  not  for  those 
particular  Purposes  only,  but  of  the  beneficial  Interest, 
subject  to  a  Devise,  legal  or  equitable,  with  reference  to 
those  Annuities,  this  is  not  a  Case  of  resulting  Trust  for 
the  Heir ;  and  upon  the  whole  the  Testatrix  did  not  mean 
to  give  these  Estates  for  those  Purposes  only ;  but  did 
mean  to  give  them,  deducting  all  the  Value  of  the  An-  _ 

ouities,  expressly  given,  and  the  surplus  Rents  and  Profits 
for  the  Life  or  Lives,  for  which  they  are  given. 

Having  looked  very  attentively  at  the  Will,  and  at  all 
Jthe  Cases ;  and,  being  satisfied,  that  no  farther  Considera-  . 
tion  will  enable  me  so  to  assist  my  own  Mind  as  to  pro- 
dace  »  Change  of  the  Opinion  Ihave  formed,  I  think  it 
better  not  to  delay  the  Judgment  of  this  Case. 


The  Motion  was  refused ;  and  the  Demurrer  allowed  ( 1 ). 

( 1 )  The  subsequent  Cases  on    v.  Mason,Post, 4 1 0, and  South- 
resulting  Trusts  are  Maugham    ouse  v.  Bate,  Post,  3  Vol.  390. 


T  4  DE 


280  CASES  IN  CHANCERY, 


,8l3t  DE  TASTET,  CARROLL,  and  ROBARTS,  Ex 

Feb  5, 6. 8. 12.  parte  (a). 

No  Jurisdic-     JOSEPH  Parry  having  absconded  under  a  Charge  of 

tion  in  Bank-  Forgery,  a  Commission  of  Bankruptcy  issued  against 

ruptcy  to  reject  him  and  Thomas  Davenport  Latham,  his  Partner  in  the 

a  Debt  on  the     Business  of  Wine  and  Spirit  Merchants;  who  had  also 

Ground,  that      committed  an  Act  of  Bankruptcy  ;  but  was  in  no  Degree 

implicated  in  the  Charge  of  Forgery, 
mandthe  r  b  B    J 

Choice  of  As- 

j^         At  the  first  public  Meeting  under  the  Commission  the 
signees,andthe  _    . .  r  ° 

Creditor  has  an  *  eUl*oner  Firmin  De  Tastet  offered  to  prove  a  very  large 
adverselnterest  Debt  upon  Three  distinct  Accounts :  the  Two  first  upon 
to  the  general  Discounts;  each  to  the  Amount  of  above  £3000;  and 
Creditors  by  tne  third,  exceeding  i?80,000,  upon  a  general  Balance 
Property  and  of  Accounts.  This  Proof  was  resisted  by  the  peti- 
Security  ob-  tioning  Creditor  on  the  Ground,  that  between  Thursday 
tained  from  the  the  14th  of  January,  when  the  Forgeries  were  disco- 
Bankrupt  im-  vered,  and  Sunday  the  17th,  when  Parry  absconded, 
mediately  be- 
fore the  Bank-  (a)  x  Rose>s  Bank.  Cases,  324. 
ruptcy ;  but  an 

unjust  Use  of  his  legal  Right  by  choosing  himself  will  be  controuled  by 
the  Lord  Chancellor  either  by  removing  him,,  if  the  Election  is  recent, 
and  nothing  done  under  it,  or  otherwise  by  some  Arrangement,  as  in 
this  Instance,  from  the  great  Amount  of  the  Debt,  appointing  another 
Assignee  to  act  solely  in  the  Investigation  and  Decision- of  the  disputed 
Claim. 

Application  to  the  Lord  Chancellor  in  Bankruptcy  before  the  Deci- 
sion of  the  Commissioners  to  receive  or  reject  Proof  of  a  Debt,  with  the 
View  to  the  Choice  of  Assignees,  improper. 

Distinction  as  to  Securities  held  by  a  Creditor  seeking  to  prove 
in  Bankruptcy  between  Bills  and  Property  of  uncertain  Value :  the 
former,  being  ascertained  on  the  Face  of  them,  taken  at  the  rail 
Amount,  and  deducted. 

De 
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It  Tastet  had  obtained  from  him  in  Bills  and  Goods 
>roperty  to  the  Amount  of  .£60,000;  which  De  Tastet 
laimed  to  hold  as  his  own,  or  as  a  Security ;  giving  Cre- 
lit  accordingly  in  the  Account,  the  Balance  of  which  he 
proposed  to  prove. 

De  Tastet,  being  examined  before  the  Commissioners, 
tdmitted,  that  after  the  Acknowledgment  of  the  Forgery 
n  his  Presence  by  Parry  on  Thursday  the  14th  of 
January  the' Bills  were  drawn  and  indorsed,  and  1576 
Puncheons  of  Rum  and  other  Property  transferred;  insist- 
ng,  that  the  Rum,  &c.,  was  agreed  to  be  given  up  to  him 
is  his  Property,  as  already  belonging  to  him,  and  bought 
ind  paid  for  with  his  Money. 

The  Examination  of  the  Petitioner  De  Tastet  not  being 
:losed,  and  a  farther  Investigation  of  his  Debt  by  the  El- 
imination of  other  Persons  being  proposed,  the  Commis- 
sioners could  not  at  that  Meeting  come  to  a  Determina- 
ion  either  to  admit  or  reject  the  Debt ;  conceiving  also, 
hat  the  usual  Caution  in  admitting  a  considerable  Debt 
it  the  first  Meeting  was  the  more  proper  under  the  pecu- 
iar  Circumstances,  excluding  all  Means  of  Information  as 
:o  what  passed  between  the  Creditor  and  the  Bankrupt, 
ind  led  to  such  large  Transfers  of  Property  immediately 
before  the  Bankruptcy,  and  under  an  absolute  Necessity 
of  absconding. 

On  the  Day  previous  to  the  second  Meeting  De  Tastet 
by  an  Application  to  the  Lord  Chancellor  without  No- 
tice,, suggesting  merely,  that  he  was  prevented  from  prov- 
ing his  Debt,  and  offering  to  deduct  the  Value  of  the  dis- 
puted Property,  to  be  ascertained  by  the  Commissioners, 
and  to  prove  the  Residue,  obtained  an  Order  for  that 
Purpose  on  the  Terms  of  giving  Security  for  the  Property 

retained* 


1813. 


D*  Tastet, 

Cabboll, 

and 

ROBARTS, 

Ex  parte. 
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1813.  retained,  if  the  Commissioners  should  determine,  that  he 

Da  Taste*,  ww  not  entitled  to  retain  it,  and  he  should  not  reverse  their 

Cajkoia,  Decision.     The  next  Morning,  before  the  Meeting  took 

and  place,  a  Petition  to  discharge  that  Order  was  brought  on. 

Ex  parte.  Mr.  Leach,  and  Mr.  Montague,  in  support  of  the  Pe- 

tition to  discharge  that  Order,  contended,  that  it  was 
made  upon  an  unfounded  Suggestion,  that  the  Debt  was 
rejected,  and  upon  an  Application  Ex  parte,  without 
Notice,  and  was  contrary  to  "all  Authority ;  as,  this  Credi- 
tor under  the  Circumstances,  disclosed  by  die  Petition, 
having  obtained  Property  from  the  Bankrupt  with  Know- 
ledge of  the  Forgery,  must  be  held  strictly  to  the  general 
Rule,  that  a  Creditor,  before  he  is  permitted  to  prove, 
must  give  up  his  Security :  if  therefore  he  had  availed  him- 
self of  this  Order  to  choose  himself  Assignee,  he  would  of 
course  have  been  immediately  removed;  having  an  Interest 
against  the  other  Creditors  inconsistent  with  the  Duties 
that  Office  would  impose  upon  him. 

Sir  Samuel  Romilli/,  Mr.  Bell,  and  Mr.  Shadwett,  for 
De  Tasttt. 

T 

This  is  regular.  There  was  no  Person,  on  whom  No- 
tice could  be  served :  no  Debts  having  been  proved ;  not 
even  the  Petitioning  Creditor's  Debt  The  Property, 
delivered  to  De  Tastet,  was  his  own ;  subject  only  to  the 
Objection  under  the  Statute  of  James  (a),  as  having  been 
in  the  Baukrupfs  Possession.  De  Tastet  denies  to 
prove  a  Debt  not  disputed ;  offering  the  most  unobjec- 
tionable Security,  or  even  to  deposit  the  Goods  to  await 
the  Event  He  proposes  to  prove,  not  his  whole  Debt, 
but  the  least  Sam,  to  which  he  can  possibly  be  entitled. 

(a)  Stat  21  Jam.  I.  c.  19.  s.  10,  II. 

The 
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The  Question  ii  not,  whether  De  Tastet  shall  himself  1m 
the  Assignee,  but  whether  he,  upon  whom,  as  hating 
(romr  die  Amount  of  his  Debt  the  greatest  Interest!  die 
Statute  has  thrown  the  Protection  of  the  Estate  by  the 
Choice  of  Assignees,  shall  vote  in  that  Choice.  It  is  sup* 
posed,  that  be  means  to  choose  himself:  but  it  is  not  to 
be  assumed,  that  be  will  exercise  unjustly  the  Power, 
vested  in  him  by  the  Law.  The  late  Case  of  OgUvie  (a) 
thews,  that  Persons  may  prove,  though  they  have  an  In- 
terest adverse  in  some  Degree  to  that  of  the  general  Cre- 
ditors* 


18IS. 

Db  Tastmt, 

Carroul* 

and 

RoBARTty 

Ex  parte. 


Mr.  Liacky  in  Reply. 

The  Discharge  of  this  Order  cannot  affect  any  Right 
of  DeTasUt,  except  that  of  voting  in  the  Choice  of  As- 
signees ;  which  under  the  peculiar  Circumstances  of  this 
Case,  claiming  adversely' to  the  other  Creditors  no  less  a 
Sum  than  ,£60,000,  he  canaot  exercise  with  Safety  to 
their  Interests.  In  the  Case  of  Ogihie  the  Assignees 
were  not  removed :  but  another  was  appointed  to  act  be- 
tween them  and  the  general  Body  of  the  Creditors  upon 
vthis  special  Ground,  that  the  original  Assignees,  having 
acted  for  Two  Years,  had  acquired  a  Knowledge  of  the 
Affairs  of  the  Bankruptcy,  that  made  it  beneficial  to  the 
Creditors,  that  they  should  be  continued. 

The  Lord  Chancellor. 

The  Order  I  made  Yesterday  was  certainly  without 
Precedent;  and  I  must  do  Justice  to  the  Officer(ft),  who 

(a)  In  the  Bankruptcy  of        (b)  The  Register  was  in 
Ross  and  OgUvie.  Court: -not  the  Secretary  of 

Bankrupts. 


sat 
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I8J3.  sat  below  me,  by  stating,  that  he  suggested,  that  Notice 

Da  Tastbt      ought  to  be  given.     I  then  thought,  and  still  think,  other- 
Cabroll,       w**e :  but  t°e  Judgment  of  the  Commissioners,  as  to  re- 
and  ceiving  or  rejecting  the  Proof,  either  wholly  or  partially, 

Robabts,  should  be  first  taken;  and  a  Creditor  has  no  Right  to 
Ex  parte.  come  here  for  a  previous  Direction  to  them.  They  ought 
to  exercise  their  own  Judgment ;  which,  if  wrong,  may 
be  rectified  by  an  Application  here.  It  is  true,  an  Assig- 
nee will  be  removed,  or  the  Inconvenience  resulting  from 
the  Choice  corrected,  under  given  Circumstances :  but  I 
repeat,  that  it  is  a  great  Evil  to  apply  before  the  Choice 
of  Assignees  for  a  Direction  to  the  Commissioners,  as  to 
what  Debts  they  should  receive  or  reject ;  and,  therefore, 
this  Order  must  be  discharged. 

Let  De  Tastet  go  before  the  Commissioners,  and  offer 
such  Proof,  and  upon  such  Terms,  as  he  may  be  advised ; 
and  let  the  Choice  of  Assignees  be  postponed  to  Wednes- 
day, with  Liberty  to  both  Parties  to  make  any  Applica- 
tion in  the  mean  Time. 


Under  this  Order  De  Tastet  again  tendered  the  Proof; 
proposing  to  give  Security  for  the  disputed  Property,  or 
even  to  deposit  it  subject  to  his  Claim :  but  refusing  to 
deliver  it  up  absolutely. 

The  Proof  being  rejected  was  brought  before  the  Lord 
Chancellor  by  a  Petition,  complaining  of  that  Decision, 
&c.  and  praying  an  Order,  that  the  Proof  shall  be  ad- 
mitted. 

Feb.  8.  Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  ShadweU,  in 

support  of  the  Petition. 


The 
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The  Commissioners  adopted  a  similar  Course  in  the 
Case  of  Amkurst ;  and  Assignees  having  been  chosen, 
your  Lordship  set  aside  the  Choice.  If,  as  it  is  alledged, 
this  is  the  Practice  of  Commissioners,  it  requires  Correc- 
tion. This  Pr&of  was  rejected,  not  upon  any  Doubt  as 
to  the  Debt,  but  on  the  Presumption,  that  die  Petitioner, 
if  permitted  to  prove,  and  vote  In  the  Choice  of  Assignees, 
would  certainly  choose  himself  sole  Assignee  ;  and  then 
there  would  be  no  Means  left  of  agitating  the  Question  as 
to  his  Right  to  retain  the  specific  Property  in  dispute.  If 
by  Law  he  is  entitled  to  be  Assignee,  your  Lordship  can- 
not deprive  him  of  that  Right ;  though  you  will  prevent 
any  Abuse  of  his  Power. 

Mr.*  Leach,  and  Mr.  Montague,  for  the  petitioning 
Creditor. 

The  Commissioners  not  only  acted  right  in  rejecting 
the  Proof,  but  they  had  no  Power  to  receive  it  The 
Rule,  established  by  invariable  Practice,  is,  that  a  Credi- 
tor holding  a  Security  is  not  permitted  to  prove,  until  by 
a  Sale  (a)  of  the  Security  ithe  Extent  of  his  Debt  is 
ascertained ;  Sdly,  that  a  Creditor,  having  obtained  Pro- 
perty of  the  Bankrupt  after,  or  on  the  Eve  of,  an  Act  of 
Bankruptcy,  cannot  prove,  until  he  has  delivered  up  that 
Property.  No  one  can  doubt,  that  the  Object  of  this 
Petitioner  is  to  consult  his  own  Interest  by  choosing  him- 
self sole  Assignee,  or  perhaps  joining  some  particular 
Friend.  The  Question  therefore  is,  independent  of  the 
Objection,  that  until  a  Sale  of  the  Securities  the  Amount 
of  the  Debt  cannot  be  liquidated,  whether  the  Commis- 
sioners ought  to  have  received  a  Proof,  seeing,  that  it 

(a)  A  Valuation  was  held    stead  of  Sale  is  confined  to 


1813. 


sufficient,  in  Ex  parte  Nunn, 
1  Rate's  Bank.  Cas.  322. 

But  the  Discretion  to  order 
a. Proof  upon  Valuation  in- 


De  Tastet, 
Carroll, 

and 
Robabts, 
Em  parte. 


the  Great  Seal;  and  is  not 
too  readily  exercised.  Ex  parte 
Stnith,  Post,  5 1 8.  See  also  Ex 
parte  Mills,  Port,  Vol.  3. 139. 
must 
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D«  Tastet, 
Carroll, 

and 
Roberts, 
Export*. 


must  command  the  Choice  of  Assignees,  and. aware  of 
the  Purpose,  to  which  it  was  to  be  applied,  to  serve  the 
Interest  of  this  individual  Creditor  against  the  general 
Interest  of  all  the  other  Creditors ;  whether  the  Commis- 
sioners should  do  To-day  what  your  Lordship  will  order 
them  To-morrow  to  undo ;  as  your  Lordship  would  cer- 
tainly remove  an  Assignee,  chosen  under  such  Circum- 
stances^ The  Cases  of  Ramsbottom  and  Homer  are  recent 
Instauces.  The  Inconvenience  of  such  an  Appointment  is 
obvious.  It  canjiot  be  supposed,  that  as  Assignee  be  would 
be  inclined  to  institute  against  himself  Proceedings,  which 
the  Interests  of  the  general  Creditors  demand ;  and  though 
that  might  be  provided  for,  be  may  ft  on  the  intermediate 
Possession  of  the  Proceedings,  with  all  the  Papers,  con- 
taining the  Evidence  against  him,  acquire  an  Advantage, 
which  no  subsequent  Arrangement  could  remedy.  The 
Offer  to  deposit  the  disputed  Property,  which  however 
does  not  extend  to  the  Bills,  or  otherwise  to  secure  it,  is 
immaterial.  The  Object  is  not  Security,  but  that  this 
Creditor  shall  not  avail  himself  of  the  Amount  of  his 
Debt  to  prevent  a  fair  Trial  of  the  Question,  which  his 
Conduct  with  full  Knowledge  of  the  Forgery  has  raised. 


Sir  Samuel  RomUy,  in  Reply. 


Even  your  Lordship  has  no  Power  to  do  that,  which  the 
Commissioners  have  done.  The  Question  simply  is,  whe- 
ther a  Creditor  has  not  a  Right  to  prove  his  Debt,  which 
is  not  disputed,  or  whether  that  Right  is  to  be  taken-  from 
him  on  a  mere  Presumption,  that  he  will  subsequently 
abuse  the  Power  he  would  by  proving  acquire  under  the 
Statute ;  which  must  have  contemplated  the  Case  of  con- 
flicting Interests,  yet  has  prescribed  the  positive  Rule,  that 
the  Amount  of  the  Debts,  not  the  Number  of  Creditors, 
shall  decide  the  Choice  of  Assignees*  The  present  Con- 
sideration 
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sideration  is  not,  whether  your  Lordship  would  remove  18 13. 

De  Tastet,  if  chosen  Assignee/  but  whether  be  is,  or  is  jyE  xXstbt 
not,  to  be  allowed  to  vote  in  the  Choice  of  Assignees.  No  Carroll, 
Instance  can  be  produced  of  interfering  to  prevent  that;  and- 

or  of  exacting  a  Stipulation,  that  he  shall,  if  allowed  to  RoaAara, 
prove,  vote  in  any  particular  Way.  This  is  not  an  Appli-  E*p*rte. 
cation  to  your  Lordship's  Indulgence.    The  Petitioner  ; 

stands  here  insisting  on  his  Right ;  as  it  is  admitted,  that 
he  is  a  Creditor  of  the  Amount,  to  which  be  submits  to 
restrain  his  Proof.  The  Question,  whether  your  Lordship 
would  remove  the  Petitioner,  if  chosen  Assignee,  must 
depend  upon  Circumstances,  which  are  not  to  be  pre- 
judged. 


The  Lord  Chancellob. 

I  was  not  aware,  that  another  Petition  had  been  pre- 
sented; that  this  Petitioner  might  be  permitted  to  prove 
his  Debt  upon  Terms :  or  I  should  have  looked  to  some 
Cases,  which  I  think  bear  upon  this.  I  will  not  however 
on  that  Account  delay  the  Opinion  I  have  formed  on 
Principle. 


I  referred  this  Case  back  to  the  Commissioners  for  more 
Reasons  than  One :  Firjst,  that  it  was  stated  to  me,  that 
the  Commissioners  had  not  determined,  whether  the  Proof 
should  be  admitted,  or  not j  in  which  Case  it  ought  not  to 
have  been  brought  before  me :  for  another  more  important 
Reason;  that,  it  being  stated,  that  the  Proof  had  been  re- 
jected upon  an  habitual  Practice,  founded  upon  a  Power 
m  the  due  Exercise  of  a  Discretion  to  reject  a  Proof 
under  such  Circumstances,  I  wished  the  Commissioners  to 
consider,  how  that  really  stood.  It  seemed  to  me  an  ex- 
tremely disputable  Principle  in  a  Court  of  Justice,  that  a 
Man  shall  not  vote  in  the  Choice  of  Assignees,  because,  if 
chosen. Assignee,  I  should  remove  him;  that  it  is  as- 
suming, 
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De  Tastbt, 

Carroll, 

and    - 

Robarts, 

Ex  parte. 


Modification  . 
of  the  Rule, that 
1  an  Assignee 
with  an  Interest 
adverse  to  the 
other  Creditors 
may  be  re- 
moved,  by  li- 
miting and  con- 
trolling his 
Powers,  where 
Sales  or  other 
important 
Transactions 
have  taken 
place.    In  such 
a  Case,  One 
Assigneeorder- 
ed  to  bring  an 
action  against 
the  other,  ad- 
mitting the 
Plaintiff  to  be 
sole  Assignee. 


suming,  that  he  would  exercise  that  Right  for  the  Purpose 
of  choosing  himself. 
i 
With  regard  to  the  Power  of  die  Lord  Chancellor  to 
remove  an  Assignee  afterwards,  if  he  has  an  Interest  id- 
verse  to  the  other  Creditors,  it  is  too  late  now  to  dispute 
that  Power,  which  has  been  constantly  exercised ;  and  it 
is  usually  stated  from  the  Bar,  as  raising  aprim&Jacie 
Case  for  Removal,  that  nothing  has  been  done  by  the 
Assignee  since  his  Election ;  and  that  he  has  a  material 
adverse  Interest.     The  Court  has  in  many  Cases  modified 
that  Rule ;  assuming  that  to  be  the  Rule*  If  the  Assignee 
has  been  permitted  to  act,  if  Sales  have  been  made,  and 
Transactions  of  Importance  have  taken  place  since  his 
Election,  the  Rule  has  been  modified  by  limiting  the  Ex- 
ercise of  his  Powers  in  that  Character,  and  giving  Powers 
to  others,  who  had  no  adverse  Interest ;  to  prevent  the 
Mischief,  that  would  arise  from  having  an  Assignee  with  an 
Interest  adverse  to  the  other  Creditors.  Accordingly,  in  a 
very  late  Case,  one  of  Two  Assignees  having  an  adverse 
Interest,  I  directed  an  Action  to  be  brought  by  the  other 
Assignee  against  him ;  and  that  he  should  admit  the  Plain- 
tiff to  be  die  sole  Assignee. 

This  Case  is  therefore  to  be  considered,  first,  with  re- 
ference to  the  adverse  Claim  of  this  Petitioner;  and,  se- 
condly, as  to  bis  Interest  in  the  Bdls.  As  to  bis  adverse 
Claim,  whether  he  is  to  be  chosen,  not  by  himself  but  by 
other  Creditors,  either  sole  Assignee,  or  a  joint  Assignee, 
I  am  not  now  to  determine,  whether  I  am  to  remove  him. 
It  is  enough  to  say,  this  Case  furnishes  a  strong  adverse 
Interest ;  supplying  a  Question  very  likely  to  be  tried 
between  this  Petitioner  and  the  general  Creditors ;  and 
it  may  in  that  View  be  very  probable,  that  if  chosen  sole 
Assignee,  he  will  not  be  permitted  to  remain  bo  :  but 
that  Question  I  cannot  determine,  until   it  is  .  brought 

before 
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before  me  distinctly  with  all  the  Circumstances;  aid  it 
would  not  be  just  to  this  Petitioner,  to  assume,  that  he 
will  choose  hiftnself,  if  this  is  a  Case,  in  which* he  ought 
not  to  be  Assignee,  If  he  should  da  so,  an  Application 
may  be  made,  and  will  be  decided,  without  Delay; 
is  it  ought  to  be ;  for,  if,  before  an  Assignee  has  acted,  a 
clear,  valuable,  adverse,  Interest  appears,  his  Removal  is 
almost  of  course.  So,  the  Court  has  said,  that  a  Person 
with  a  clear,  valuable,  adverse,  Interest  shall  not  vote  in 
die  Choice  of  Assignees;  but  has  never  d  priori  restrained 
turn  from  voting ;  and  it  would  be  too  hasty  to  restrain  him 
from  voting  for  an  unobjectionable  Person.  His  adverse 
Claim  therefore  is  not  a  Circumstance,  which  ought  to 
prevent  his  proving  his  Debt ;  but  will  be  a  Circumstance 
extremely  material  to  be  considered,  if  after  the  Proof  it 
should  appear,  that  a  Use  wag  made  of  it,  which  would 
not  be  permitted :  but  I  will  aoi  anticipate  that 


1813. 

Da  T46*bt, 
CabbolI, 

and 
Robarts; 
Em  parte. 


As  to  the  Security,  it  is  clear,  that  the  Proof  is  to  be 
For  so  much  as  remains,  after  as  much  has  been  made  of 
the  Security  as  can  be ;  and  the  Reason  of  not  admitting 
the  Proof  in  such  Cases  is,  that  the  Amount  of  the  Debt 
s  not  ascertained :  but  that  does  not  apply  to  Bills ;  which 
ire  not  like  am  Estate,  that  may  produce  more,  or  less ;  of 
which  no  Estimate  can  give  the  true  Value  ;  but,  if  the 
Holder  of  Bills  will  take  them  at  the  Amount,  which  upon 
lie  Paper  they  import  to  secure,  they  may  be  worth  less, 
tait  cannot  be  worth  more;  and  deducting  the  Amount, 
le  is  in  the  Situation  of  any  other  Creditor. ' 


Upon  the  whole,  presuming  to  say  nothing  as  to  what 
vill  be  done  under  the  Circumstances,  except  that,  if  there 
thould  be  a  Necessity  for  a'  future  Application,  and  it 
ihould  appear  that  the  Petitioner  has  an  adverse  Interest, 
founded  on  a  serious  Question  of  Law,  applied  to  Facts, 

Vol.  I.  U  his 
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1813.         his  Election  as  Assignee  will  be  a  hopeless  Project,  but 

Db  Tastet      not  anticipating  that,  I  think,  he  has  a  Right  to  prove  upon 

Carboll,       ^e  Terms  proposed.     I  do  not  say,  the  Commissioners 

and  Q^ve  done  wrong ;  as  there  is  a  great  Difference  between 

Robabts,      what  they  can  do  and  what  the  Chancellor  can  do :  but 

Em  parte.       my  Opinion  goes  this  length,  that  I  do  not  think  I  have  die 

Power  to  prevent  his  proving,  because  there  may  be  a  Use 

made  of  the  Proof,  which  would  not  be  permitted. 

Therefore  let  him  prove  upon  the  Terms  proposed. 
He  must  for  the  present  deduct  the  Amount  of  the  Bills 
certainly. 


Feb.   12.  De  Taste*, -having  proved  his  Debt  under  that  Order, 

and  Sotil/a,  a  Creditoivfor  of  10,000,  were  chosen  As- 
signees ;  and  a  Petition  \ra*  presented,  praying  the  Re- 
moval of  De  Tastet. 

Mr.' Leach,  and  Mr.  Montague,  in  support  of  the  Pe- 
tition, 

The  Result  is  just  what  was  foreseen :  an  Appointment 
of  Assignees,  upon  which  your  Lordship's  Interference  is 
indispensable.  One  is  De  Tastet  himself;  having  an  In- 
terest decidedly  adverse  to  the  other  Creditors  in  the  im- 
portant Question  upon  his  Right  to  retain  Property,  ob- 
tained under  such  Circumstances :  the  other  is  a  Spaniard, 
unacquainted  with  the  English  Language,  the  intimate 
Friend  of  De  Tastet,  and  under  his  Influence.  The  late 
Case  of  Ramsboltom  is  decisive,  that  an  Assignee,  who  in- 
sists on  holding  Property  against  the  general  Creditors, 
shall  be  removed.  These  Assignees  not  having  acted, 
there  can  be  no  Objection  to  their  Removal. 


Sir 
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Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Shadwell,  for 
the  Assignees  suggested,  that  the  Question  might  be  tried 
without  removiug  De  Tastet,  by  appointing  another  As- 
signee for  the  particular  Purpose  of  investigating  his  Claim 
to  retain  the  Property  in  Dispute. 


1813. 


Db  Tastet, 
Carroll, 

and 
Robarts, 
Ex  parte. 


The  Lord  Chancellor. 

With  regard  to  Sotitta  it  is  unnecessary  to  say  any 
Thing :  the  Petition  not  praying  his  Removal,  I  can  make 
no  Order  with  respect  to  him.  As  to  De  Tastet  I  feel 
very  much  the  Circumstance,  that  he  must  now  be  a  Cre- 
ditor for  ^86,000  ;  and  may  be  so  for  a  great  deal  more ; 
and,  if  I  could  be  quite  sure,  that  I  foresaw  sufficiently  to 
provide  by  any  Modification  of  the  general  Rule,  so  as  to 
secure  the  Interest  of  all  the  Creditors,  I  should  be  glad 
to  take  such  a  Course,  It  strikes  me,  that  this  may  be 
attained  by  appointing  One  of  these  Petitioners  a  Co- 
assignee  ;  the  Person  so  appointed  to  be  the  only  one  to 
act  in  the  Investigation  of  De  Tastefs  Demand ;  and,  if 
no  more  Objection  can  be  stated,  I  will  make  that  Order ; 
directing,  that  such  Person  shall  be  considered  as  the  sole 
Assignee  in  the  Investigation  of  this  Demand,  and  shall 
be  at  Liberty  to  bring  such  Actions  and  Suits  as  may  be 
advisable ;  taking  Care,  that  the  Title  of  De  Tastet,  as 
Assignee,  shall  not  be  set  up  against  them.  As  to  the 
Costs  of  this  Application,  it  is  of  course  to  give  them  out 
of  the  Fund.  The  Costs  of  the  subsequent  Proceedings 
must  depend  upon  their  Issue. 


Mr.  Montague  objected,  that  Inquiries  previous  to  the 
Trial  would  be  necessary,  and  Difficulties  would  be 
thrown  in  the  Way  of  the  new  Assignee  by  the  others. 
The  Order  was  however  made  according  to  the  Lord 
Chancellor**  Suggestion. 

U  2  BALL 
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Lincoln's 

Inn  Hall. 

Dee.  11,  12. 


BALL  v.  COUTTS. 


Punishment  T  |1  HE  Master'*  Report  stated  the  Marriage  on  die  9th 

for  Contempt  A  0f  Ju]y>  i8o4j  0f  Francis  Lee  and  Catherine  Ball 

by  marrying  a  by  Banns :  Francis  Lee  being  then  in  the  Thirty-sixth  Year 

Ward  of  Court  of  f,js  Age,  and  Catherine  Ball  in  her  Seventeenth  Year ; 

by  Commit-  that  tJie  Marrjage  was  j,^  without  the  Consent  of  Sarah 

ment,  or  in  a  ^  Wife  of  Tk(mas  Johnsont  fa  Mother  of  Catherine, 

»*>  appointed  by  the  Court  Guardian  of  her  Person;  and 

.  .  .  p°  after  a  Proposal  by  Z>e  in  the  February  preceding  through 
.  -  the  Mpther  and  Guardian  had  been  rejected  both  by  the 
Conspiracy,  Mother  and  the  daughter. 
&c,  the  Sub- 
ject of  sound  Catherine  Ball  being  entitled  to  considerable  personal 
Discretion; and  Property  in  the  Event,  that  she  should  live  to  attain  the 
though  the  Age  of  Twenty-five  Years,  by  Indentures  of  Lease  and 
Right  to  inter-  Release,  dated  the  15th  and  16th  of  July,  1805,  Francis 
pose,  without  Lee  in  consideration  of  the  Fortune  of  Catherine  Ball 
Complaint,  is  conveyed  Estates  at  Calcutta  in  the  East  Indies  and  Es- 
not  affected  by  tajes  jn  lne  County  of  Lancaster  and  other  Leasehold 
Time,  the  Ex-  propertv  an(j  Funds,  to  Trustees ;  upon  Trust  to  sell  and 
ercise  of  it  was  to  8taud  possessed  of  .£10,900,  £3 per  Cent,  consolidated 
ispens      wi  jjank  Annuities,  therein  mentioned  to  have  been  trans^ 

^  ferred  bv  Francis  Lee  to  them,  and  the  Monies  to  arise 

stances  *  no  * 

c  '  from  the  Sale  of  such  Estates,  upon  Trust  to  pay  j£SO0  a 

made  for  Eight  Years ;  the  Husband,  though  his  Conduct  would  Uvt 
justified  Punishment  on  a  recent  Application,  not  being  a  needy  Adven- 
turer, but  of  equal  Family  and  Fortune ;  having  actually  made  a  consi- 
derable Settlement;  under  which  the  Children  had  vested  Interests; 
and  alledging  Misconduct  by  the  Wife.  The  Interests,  of  the  Children 
not  to  be  affected:  but  the  Settlement  varied  as  between  the  Husband 
and  Wife  by  increasing  the  Pin-money,  giving  her  some  Interest  infu-  .. 
ture  Property,  &c. 

Pin-money  subject  to  the  Property  Tax  ;  not  to  a  Deduction  for  Ali- 
mony ;  as  it  is  clear  of  Maintenance. 

Year 
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Year  to  the  Wife  for  her  separate  Use  for  Pin-money  1812 

during  the  joint  Lives  of  herself  and  her  Husband,  and  the  JT^ 

Residue  to  the  Husband ;  in  case  of  her  surviving  hira  to 

pay  her  £500  a  Year,  and  the  whole  jearly  Proceeds  to        Courrs. 

him,  if  be  should  survive  her :  ohd  as  to  the  Principal  in 

Trust  for  the  Children  of  the  Marriage  after  the  Deaths 

of  the  Parents,  equally,  with  Survivorship,  subject  to  the 

joint  Appointment  of  the  Parents,  or  in  Defauft  thereof 

to  the  Appointment  of  the  Mother  surviving. 

On  the  1  lth  of  April,  1806,  Mrs.  Lee  was  delivered  of 
a  Son,  and  on  the  4th  of  August,  1810,  of  a  Daughter. 
Mr.  Lee  having  instituted  a  Suit  in  the  Ecclesiastical 
Court  against  his  Wife  for  Adultery,  on  the  4th  of  Decem- 
ber, 18 1 1,  a  Sentence  of  Divorce  and  Separation  a  Mensi 
et  Thoro  was  pronounced. 

The  Master's  Report  stated,  that  the  Sum  of  <£300  a 
Year,  allowed  by  the  Settlement  for  the  separate  Use  of 
Catherine  Lee,  was  not  at  the  Time  a  sufficient  Provision 
for  her,  considering  her  Fortune ;  and  that  J&600  a  Year 
ought  to  have  been  allowed ;  submitting,  whether  after  the 
Divorce  it  ought  to  be  increased ;  but  in  most  other  Re- 
spects approving  the  Settlement  Mrs.  Lee  objected  to 
the  Report ;  insisting,  that,  as  she  was  at  the  Time  of  her 
Marriage  a  Ward  of  the  Court,  and  Mr.  Lee  married  her 
in  a  clandestine  Manner  without  the  Consent  or  Know- 
ledge of  the  Court,  the  Master  ought  to  have  stated,  that 
the  Settlement  was  not  proper;  and  that  her  whole  For- 
tune in  Possession  and  Expectancy  ought  to  have  been 
secured  for  her  and  her  Issue,  according  to  the  Case  of 
Millet  v.  Ramee  (a).  The. Master  having  over-ruled  the 
Objection,  a  Petition  was  presented  by  Mrs.  Lee,  that 
be  may  be  directed  to  review  his  Report ;  that  the  Settle- 
fa)  7  fe*.4l9. 

U  3  ment 
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v. 


18)2.  ment  may  be  declared  not  a'  proper  Settlement ;  and  that 

the  whole  of  her  Fortune  may  be  settled  on  her  and  her  la- 
sue  ;  and  in  addition  to  the  Circumstances  before  stated  al- 
Coutts.  fedg'n&  ner  Age  at  the  Time  of  the  Marriage ;  that  the 
Banns  had  been  twice  published,  befpreshe  was  made  ac- 
quainted with  it ;  that  Mr.  Lee  in  his  Letters  .directed  her, 
if  the  Clergyman  should  inquire  her  Age,  to  say  she  was 
Twenty-four ;  and  stating  cruel  Usage  and  Desertion  on 
the  Part  of  her  Husband,  and  that  she  had  received  no- 
thing from  him  for  the  last  Three  Years. 

Another  Petition  was  presented  by  Mr.  Lee,  praying  a 
Declaration,  that  the  Settlement  was  proper,  and  a  Trans- 
fer to  him  of  his  Wife's  Property ;  stating,  that  in  mar- 
rying without  Consent  of  the  Court  he  had  acted,  though 
unadvisedly,  from  Motives  of  Affection  and  Regard  to  his 
Wife ;  that  he  considered  himself  equal  in  Family  and 
Fortune  to  her;  that  the  Settlement  was  prepared  and 
approved  by  her  Friends  and  Counsel;  that  he  had 
uniformly  treated  her  with  Kindness  and  Affection ;  and 
by  his  Indulgence  bad  incurred  great  pecuniary  Embar- 
rassment, not  having  yet  received  any  Part  of  her  For- 
tune ;  that  he  was  deceived  as  to  her  Age ;  believing  it  to 
be  as  stated  both  from  her  own  Representation,  and  her 
general  Appearance ;  also  contending,  that,  as  the  infant 
Son  took  a  vested  Interest,  the  Settlement  could  not  be 
altered. 

Sir  Arthur  Piggott,  and  Mr.  Hart,  in  support  of  Mrs. 
Lee's  Petition,  contended,  that  under  the  Circumstances 
of  this  Case  the  whole  of  die  Wife's  Fortune  ought  to  be 
settled  to  her  separate  Use,  and  upon  her  Issue;  excluding 
the  Husband  from  any  Participation  in  it ;  referring  to 
Stevens  v.  Savage  (a),  Like  v.  Beresjord  (6/,  Winch  ?. 

(a)  I  Fes.  154.  (b)  3  Fes.  506. 

Janes, 
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Jones  (a),  Chassaing  v.  Parsonage  (b),  Wells  v.  Price  (c),  1812; 

Millet  v.  Bowse  (d),  Bathurst  v.  Murray  (e),  Halsey  T~ 

v.  Halsey  (/)  and  Pearce  v.  CrutchJUld  (g).  *"" 


Mr.  Richards,  for  the  Trustees. 

Sir  Samuel  RomiIly>  and  Mr.  BeB,  in  support  of 
Mr.  Lee's  Petition. 

The  Cases  cited  are  Instances  of  the  Seduction  of 
young  and  inexperienced  Women,  stolen  from  theProtec- 
tiou  of  their  Friends  by  desperate  and  needy  Adventurers. 
This  is  a  Case  of  a  perfectly  different  Character :  a  Mar- 
riage of  a  Ward  of  the  Court,  certainly  without  Consent, 
and  therefore  not  to  be  justified ;  but  die  Husband  a 
Gentleman  of  Family  and  Fortune ;  who  actually  settled 
jPlOOO  a  Year :  a  Connection,  which  this  Court  would 
have  approved,  had  an  Application  been  made  for  its  Sanc- 
tion. The  Court  has  not  in  this  Instance  the  Means  of 
compelling  a  Settlement ;  as  in  most  of  the  Cases  referred 
to ;  where  the  Parties  were  committed ;  and  the  Execu- 
tion of  a  Settlement  was  made  the  Condition  of  their  Re- 
lease. This  cannot  be  compared  to  the  Case  of  a  Settle- 
ment merely  voluntary,  the  whole  Property  belonging  to 
the  Wife ;  as  in  Wells  v.  Price  (A),  and  Halsey  v.  Hal- 
sey (i) :  nor  to  Like  v.  Beresford  (k) ;  an  Attempt  by 
Creditors  of  the  Husband  to  interpose  for  the  Purpose  of 
taking  from  the  Court  the  Power  of  making  a  proper 
Settlement,  which  the  Court  would  not  allow. 

(a)  4  Ves.  386.  (/)  9  Ves.  471. 

(*)  5  Ves.  15.  (g)  16  Ves.  48. 

(<?)  5  F«.389.  (h)  5  Ves.  398. 

(d)  7  Pa.  410.  (i)  9  Ves.  471. 

(«)  8  Ves.  74.  (*)  3  Ves.  506. 

U4  Sir 


COUTTS. 
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1812. 


Sir  Arthur  Piggott,  in  Reply. 

*•  Admitting  this  Settlement  to  be  in  itself  not*  materially 

Coutts.  improper,  it  must  be  looked  at  lis  connected  with  the  Cir- 
cumstances. This  is  not  the  Case  of  a  young  Man  led 
away  by  the  Violence  of  his  Passions :  but  this  Conduct, 
had  the  Court  been  made  acquainted  with  it  at  a  more  early 
Period,  must  have  been  the  Subject  of  Inquiry  elsewhere. 
No  Rule  is  better  settled  than  that  a  Man,  who  has  con- 
ducted himself  in  this  Manner,  shall  derive  no  Advantage 
from  his  Wife's  Property.  The  Court  must  discourage 
such  Conduct  by  with-holding  that  Property,  which  is  its 
Object.  This  Settlement  is  voluntary  so  far  as  the  Wife  is 
concerned ;  being  made  after  Marriage,  and  not  in  conse- 
quence of  any  Agreement  before  Marriage ;  nor  could  the 
Child  claim  against  the  Equity  of  the  Wife.  The  Case  of 
Like  v.  Beresford(a)  has  no  such  Circumstances  as  these: 
the  Assignment  was  made  for  valuable  Consideration  be* 
fore  the  Decree :  yet  the  Court  even  in  that  favourable 
Case  would  not  let  in  a  Claim  by  Assignment  from  t 
Husband,  who  had  married  under  such  Circumstances. 


The  Lord  Chancellor. 

Dec.  12.  1  feel  very  strongly  the  Propriety  of  the  Expectation, 

which  has  been  expressed,  that  I  shall  look  into,  die 
Documents  of  this  most  important  Case;  and  with 
extreme  Apprehension,  that  in  the  Course  of  hearing  such 
a  Case  Considerations,  arising  out  of  imputed  Immorality* 
may  have  more  effect,  than  they  should  have,  upon  a  judi- 
cial Determination  of  what  I  ought  to  do,  I  shall  take 
some  Time,  with  the  View  to  protect  myself  from  that 
Danger* 

(<i)  3  Vts.  5o6> 

With 
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With  regard  to  the  Divorce,  whatever  the  Legislature  *6!2. 

ly  do  upon  the  Pact  of  Adultery,  I  am  bound  to  consider  gALL 

ese  Parties  as  Man  and  Wife  ;  as  hating  One  Child  by  Vm 

&  Admission  of  both,  and,  according  to  the  Theory  of  thd       Gburrs. 
iw,  Two  Children,  of  that  Marriage.    I  am  not  there* 
re  to  consider  their  Separation  as  ft  Dissolution  of  the 
arriage: 

In  sending  this  Case  to  the  Master,  though  a  Case  of 
ontempt,  I  illustrated  the  Principle,  upon-  which  I  have 
liformly  acted ;  that  what  the  Court  will  do  upon  the 
lead  of  Contempt  must  be  the  Subject  of  its  sound  Dis- 
etion.  Of  the  peculiar  Circumstances,  now  brought 
rward  on  both  Sides,  I  knew  nothing.  It  is  not  at  pre- 
•nt  my  Intention  to  say  more  than  this;  that,-  if  it  was 
tended  at  the  Bar  to  dispute  the  Right  of  the  Court  to 
ke  Notice  at  any  Time  of  a  Contempt,  committed  by 
tanking  a  Ward  of  the  Court,  I  do  not  agree,  that  Time 
ill  affect  the  Right  of  the  Court  to  interpose.  On  the 
ther  Hand  I  have  no  Doubt,  that,  as  the  Jurisdiction 
pon  this  Head  must  be  exercised  according  to  a  sound 
)iscretion,  in  Cases  of  that  Sort,  especially  in  such  a  Case 
s  this,  many  Circumstances  must  be  considered,  before 
iie  Court  determines  what  is  to  be  done. 

I  have  no  Difficulty  in  stating  upon  these  Affidavits,  that 
'  the  Case  had  been  brought  forward  immediately  after 
be  Marriage,  however  painful  the  Duty  of  interfering  in 
bis  Branch  of  the  Jurisdiction,  inflicting  personal  Suffer- 
ags  upon  Parties,  I  could  not  have  with-held  the  Appli- 
alion  of  that  Jurisdiction,  unless  I  had  taken  another 
bourse ;  and  I  take  it  to  be  entirely  competent  to  this 
2ourt,  as  I  have  illustrated  in  my  Practice,  not  to  confine  ' 

tself  to  Commitment  for  a  Contempt,  but  in  a  Case, 
railing  for  severer  Punishment,  to  direct  Prosecutions,  of 

various 
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1812.  various  Kinds:  in  some  Instances  for  a  Conspiracy,  in 

^2^  others,  as  in  the  Case  of  Millet  v.  Bowse  (a),  for  an  Of- 

Vm  fence  of  another  Description :  not  that  this  Court  is  to 

Coutts.       punish  Immorality,  as  such :  but  if  it  discovers,  as  in  .that 

Immorality,      Case,  gross  Immorality  in  Circumstances,  forming  a  Coo- 

.  as  such,  not  pu-  tempt,  the  Court  has  always  been  in  the  Habit  of  attend- 

niahed  in  Equi-  ing  to  such  Circumstances.     When  that  Case  occurred,  I 

ty  j  but  consi-    was  Attorney-General :  aud  Lord  Loughborough  directed 

dered  in  pu-       me  to  look  into  the  Circumstances,  and  prosecute.    We 

nishiiig  Con-      had  a  Difficulty  in  prosecuting  for  Perjury;  that  the  Sta. 

temPt*  tute  does  not  give  the  Power  of  administering  an  Oath: 

but  I  found  Authority  enough  for  indicting.     It  was  no1 

for  Immorality  that  the  Prosecution  was  directed,  but  for 

an  Act  done  in  the  Course  of  committing  a  Contempt  of 

this  Court;  and  Thompson  was  convicted;  and  suffered 

the  Pillory  (1). 

I  do  not  mean  to  represent  this  to  be  such  a  Case  as 
that :  but  if  this  Case  had  been  immediately  brought  for- 
ward, I  should  have  thought  the  only  Notice  to  be  taken 
of  it  was  by  Commitment.  I  cast  no  Reflection  upon  any 
of  the  Gentlemen,  who  were  consulted  professionally,  for 
not  bringing  it  before  me.  It  is  much  too  delicate  a  Sub- 
ject for  Blame,  that  they  did  not  expose  Persons,  consult- 
ing them  professionally;  and  though  some  Gentlemen 
would  have  refused  to  be  concerned,  that  is  too  much  to 
expect  from  a  professional  Man.  It  is  too  much  even  to 
suppose,  that  he  has  a  Right  to  say  so.  No  Blame  there- 
fore attaches  to  the  Fact,  that  the  Court  did  not  sooner 
hear  of  these  Matters. 


'  The  Court  however  has  now  heard  of  them  ;  and  I  do 

not  agree,  that  there  must  be  a  Complaint    The  Court, 

if  informed  of  such  a  Transaction,  has  a  Right,  and  may 

(a)  7  Ves.  419. 


(1)  fVade  v.  Broughton,  Post,  3  Vol.  J  72. 


under 
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nder  Circumstances  be  bound,  to  take  Notice  of  it ;  and  1812. 

be  Fact,  that  there  was  no  Complaint,  if  it  stood  alone,  Ball 

oust  have  Weight  in  the  Question,  whether  the  Court  is  Vm 

3  interfere.  This  Case  goes  for  beyond  that.  It  is  evir  Courrs. 
cut,  that  the  moral  Natures  of  these  Marriages,  with 
Yards  of  the  Court  or  not,  differ  as  much  as  light  and 
)arkness»  Some  are  very  flagitious:  others  venial.:  I 
gree,  the  Marriage  of  any  young  Lady  against  the  Con- 
ent  of  her  Parents  or  Family  is  thus  far  to  be  regarded 
s  an  Act  not  to  be  approved,  that  it  imposes  on  the 
riusband  an  Obligation  to  make  Atonement  during  his 
vhole  Life :  but  under  many  Circumstances  it  is  ex- 
usable  ;  and  it  may  have  arisen  from  an  imprudent  Exer- 
ise  of  very  virtuous  Motives.  If  however  a  Marriage  of 
hat  Sort  is  a  Robbery  both  of  the  Person  and  Fortune  of 
he  Lady,  I  say,  that  in  a  moral  View,  though  I  have  no- 
hing  to  do  with  that,  there  are  few  Crimes  more  aggra- 
vated. 

Under  whatever  Circumstances  the  Marriage  was  had, 
hese  Parties,  it  is  said,  lived  together  many  Years  in 
ronjugal  Happiness :  but  after  the  Birth  of  One  Child, 
icknowledged  by  both,  and  of  another,  whom  for  the  Pur- 
pose of  this  Settlement  I  must  consider  as  belonging  to 
hem,  that  Happiness  was  determined  by  the  Adultery  of 
he  Lady ;  and  the  Question  now  is,  what  I  am  to  do  with 
reference  to  this  Contempt,  committed  in  1804,  dis- 
closed to  the  Court  in  1812,  with  all  the  Circumstances 
Declining  in  the  Interval :  and  what  I  am  to  do  in  Point 
uf  Settlement;  not  considering,  wl  ether  it  is  a  voluntary 
Settlement  or  not  \  and  if  it  is,  clearly  by  the  Approbation 
of  the  Court  it  will  become  not  voluntary. 

The  Principle,  I  admit,  is,  that  the  Wife  has  the  same. 
Right  to  call  upon  me  for  a,  proper  Settlement,  as  if  no 
such  Settlement  had  been,  made ;  but  I  must,  also  con- 
sider, 
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1812*  eider,  how  far  the  Interests  of  die  Children  may  be  affected; 

J^T"*  and  a  farther  serious  Consideration  is.  that,  if  die  Court  is 

|>ALL  i 

v  satisfied^  that  this  Sort  of  Proceeding  has  been  a  Mode  of 

CotjttsI  purchasing  off  the  Notice  of  the  Court,  that  Circumstance, 
irhen  it  comes  to  the  Knowledge  of  the  Court,  must  re- 
ceive Attention.  Sensible  of  the  Importance  of  this  Case, 
I  shall  consider  it  with  an  Anxiety  to  guard  against  per- 
mitting any  Thing  to  be  mixed  with  my  View  of  the  Cir- 
cumstances, except  what  belongs  to  a  judicial  Considera- 
tion of  them. 


1813, 
Jan.  13.  The  Lord  Chancellor. 

No  Means  of        When  a  Lady,  having  Property  in  this  Court,  marries 
enforcing  a  Set-  a^er  8De  *s  °f  Age,  the  Court  does  what  it  can  to  obtain 
tlement  on  *  proper  Provision  for  her ;  having,  as  there  is  no  Coo- 
Marriage  of  an  tempt  committed,  no  Means  of  enforcing  a  Settlement,  if 
Adult,  unless  the  Husband  does  not  seek  to  lay  his  Hands  upon  the 
the  Husband  Property :  but,  if  thrMarriage  is  a  Contempt,  the  Court, 
seeks  to  obtain  vindicating  its  Jurisdiction,  is  enabled  by  Imprisonment  to 
her  Property  in  compel  the  Husband  to  make  a  proper  Settlement.    I* 
Court:  but,  if  ^  Cage  the  Court  wag  not  informed  for  Eight  Years  o* 
the     amage  is  ^  Contempt,  that  was  committed ;  and  considering  tb^ 
V  Case  with  the  View  to  determine,  how  far  it  ought  to  in*^ 
.    \     .    .  terpose  on  that  Ground,  the  Court  always  has  Regard  tc* 
diction  by  InT  *•  subsequent  Conduct. 

prisoninent, 

compels  a  Set-        The  Scheme  of  this  Settlement,  with  regard  to  the  Pro-" 
tlement.  P**?  of  the  Husband,  is  to  devote  the  Whole  of  that 

setded  Property  to  his  Children  by  this  Marriage,  without 
any  Reservation  for  Children  by  any  other  Woman,  equally, 
with  Survivorship,  subject  to  the  joint  Appointment 
of  the  Parents,  or,  in  Default  of  a  joint  Appointment, 
to  the  Appointment  of  the  Wife  surviving ;  though  the 
Property  was  the  Husband's.  This  Settlement,  though  in 

its 
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its  immediate  Effect  proposing  to  secure  about  .£1000  a  1813. 
Year  on  the  Part  of  each,  really  binds  all  the  Interests/  Bam- 
which  Mrs.  Lee  might  take  by  the  Deaths  of  any  of  her  v. 

Brothers  and  Sisters,  who  have  a  Fortune'  equal  to  hers.  Coutts.  . 
in  Infancy  or  before  Marriage ;  binding  all  her  Interests, 
either  in  actual  Expectancy,  or  that  might  happen  to  de- 
volve upon  her :  the  Subject  of  Settlement  on  his  Part 
being  only  a  Capital,  producing  £  1000  per  Annum.' 
There  is,  I  understand,  no  such  Instrument  actually  In' 
Force,  as  is  suggested  to  have  been  executed  by  her  just 
before  the  Birth  of  die  first  Child,  operating  as  an 
Execution  of  the  Power  over  this  Fund;  the  CapitaF 
of  which  therefore  is  now  undisposed  of;  and,  if  there 
are  no  Children  having  a  vested  Interest,  the  Trust  is 
for  the  Husband,  his  Executors,  &c.  There  is  no  In- 
crease even  of  the  Pin-Money,  no  Interest  whatsoever  to 
her  during  his  Life  in  the  Produce  of  Property  devolving 
to  her.  As  to  the  Legitimacy  of  the  Daughter,  which  is 
disputed  by  Mr.  Lee]  the  Court'  cannot  enter  into  that  <* 

Question ;  but  must  for  the  present  take  her  to  be  legiti- 
mate. 

Both  Parties  are  dissatisfied  with  the  Master's  Report. 
The  Petition  of  Mrs.  Lee  insists,  mat  the  Settlement 
ought  to  be  according  to  that,  which  was  directed  in  the 
Case  of  Millet  v..  Rome  (a) ;  devoting  to  her  separate  Use 
he  whole  Proceeds  of  her  Fortune  in  Possession  arid  Ex- 
iectancy,  and  providing  for  her  Children  by  any  Husband; 
grounding  this  Claim  upon  what  is  represented  to  have  been 
he  Doctrine  of  the  Courts  as  applied  to  a  Person  in  her 
Situation,  married  as  she  was,  a  Ward  of  the  Court,  the 
Marriage  mere  fore  without  Leave  being  a  Contempt  by 
he  Husband;  and  partly  also  upon  Objections  urged 
against  the  Settlement;  as  prepared,  even  if  she  should  not! 

(a)  7  fiw.419.  "' 

be 
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1813.         be  entitled  upon  .the  Circumstances  attending  her  Mar- 


Ball  "•«*• 


t>. 


Coutts.  When  that  Petition,  which  communicated  the  Fact  of 

tie  Marriage  of  a  Ward,  of  the  Court  without  Leave,  and 
therefore  a  Contempt  committed  by  the  Person  so  marry- 
ing, was  first  before  me,  I  knew  no  more-  than  that  Fact, 
that  a  Contempt  was  committed  in  1804;  that  it  was  not 
mentioned  to  the  Court ;  that  they  lived  together,  as  I 
must  take  it,  in  Harmony,  until  1812;  and  then  on  the 
Part  of  the  Wife  Elopement,  Adultery,  and  a  Sentence  of 
Divorce  a  Mensd  et  Thoro  on  that  Account,  took  place; 
and  though  I  have  no  Doubt,  that,  whether  the  Commu- 
nication of  the  Fact,  that  a  Contempt  has  been  com- 
mitted, comes  early  or  late,  the  Court  has  Jurisdiction, 
and  may  feel  a  Duty,  to  punish  that  Contempt,  yet  it 

'  would  not  be  a  very  wholesome  Exercise  of  Discretion  to 

visit  that  Offence  strongly,  if  upon  Attention  to  Circum- 
stances, that  have  occurred  in  the  Course  of  Six,  Seven 
or  Eight,  Years,  not  very  strongly  called  upon'  to  vindi- 
cate the  Jurisdiction ;  and  in  these  Cases,  where  it  is  ex- 
ercised really  for  the  Benefit  of  die  Parry,  the  Court 
ought  to  look  with  great  Attention  to  all  the  Circum- 
stances of  each  Case. 

Facts  have  been  since  disclosed,  which  are  said  to  be 
irrelevant :  but  I  cannot  agree,  that  the  Manner,  in  which 
the  Marriage  has  been  contracted,  may  not  call  for  great 
Attention  in  the  Formation  of  the  Settlement  of  die 
Lady's  Fortune.  These  Circumstances,  which  have  since 
come  to  my  Knowledge,  not  only  justify,  but,  if  the  Com* 
munication  had  been  recent,  would  have  compelled  me  to 
take  very  strong  Steps  in  support  of  the  Jurisdiction;  and 
I  do  not  think,  I  could  have  been  excused,  if,  besides  tak- 
ing Care  of  her  Fortune,  I  had  not  directed  a  Prosecu- 
tion for  a  Conspiracy  against  these  Parties. 

The 
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The  Question,  now  before  me,  is  a  very  difficult  one.  1813. 

First,  tfcis  is  not  at  this  Moment  a  Case,  where  the  only  Ball 

Interests  to  be  considered  are  those  of  the  Husband  and*  M 

Wife ;  as  I  do  not  sep  my  Wiry  to  any  Alteration  of  this  Coutts. 
Settlement*  which  would  prejudice  the  ^admitted  Interest 
of  One  Child ;  and  that,  which  I  must  at  present  take  to 
be  an  existing  Interest  in  the  other.  This  Court  could  not 
permit  the -Husband  to  do  any  Act,  which  would  disap- 
point those  Interests.  As  to  the  Capital  therefore,  and 
the  Interests  of  the  Children  in  that  Capital,  I  have  not 
the  Power  of  making  any  Alteration;  if  it  was  fit  to 
do  bo.  / 

Another  View  of  this  Case  is  very  material.     I  do  not 
understand  the*  Doctrine  of  the  Court  with  regard  to  the 
Effect  of  the  Marriage  of  a  Ward  to  be  as  to  her  Property 
precisely  as  it  is  represented  by  Mrs.  Lee's  Petition.     If    Distinction 
the  Case  was  such  as  she  states,  a  Beggar  marrying  for  the  upon  Con- 
sake  of  the  Fortune,  the  Court  has  been  in  the  Habit  of  tempt  by  Mar- 
not  permitting  him  to  touch  that  Fortune,  which  was  his  riageof  a  Ward 
Object ;  and  in  Cases,  where  there  are  many  good  Reasons  ot>  Court :  a 
against  so  acting,  I  admit,  the  Court  has  generally  taken  Person  of  no 
that  Course ;  but  it  has  never  gone  the  Length,  that,  if  Property, 
this  Species  of  Indiscretion  has  occurred,  which  the  Court  w  f86  °0   * 
must  punish  by  Commitment,  but  which  brings  together 
Persons  of  equal  Rank  and  Fortune,  and  as  considerable  .^, 

a  Settlement  is  made  by  the  one  as  by  the  other,  no  At-         .  .  . 

tention  is  to  be  given  to  an  equivalent  Provision,  made  ^  whole  is 
fay  the  Husband  for  the  Wife  and  Issue.    That  Doctrine  put  *m  gettle- 
has  never  been  stated ;  and  is  not  consistent  with  the  mcnt .  other- 
Principle,  on  which  the  Court  acts.  wjae#  when  the 

Husband  of 

It  is  very  difficult  to  establish,  that  I  can  now  hold  that  equal  Rank 
Settlement  to  be  improper,  which  the  Court,  if  its  At-  and  Fortune 
tention  had  been  called  to  the  Subject,  would  have  ap-  makes  an  equi- 
provedin  1805;  not  however  meaning  to  say,  that  this  valent  Settle- 
Settlement  »«rt- 
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Ball 

v. 

COUTTB, 


1813.  Settlement  would  have  been  approved:  bat  the  Court 

would  not  from  subsequent  Circumstances  disapprove  a 
Seitlemen^  which,  if  called  to  the.  Consideration  of  k 
immediately  after  the  Marriage,  it  would  have  approved. 
As  to  the  Conduct  of  this  Lady  herself,  it  would  require 
much  more  Attention,  if  it  was  not  to  be  urged  in  her 
Favor,  that,  the  Transactions,  which  took  place  in  the 
Circumstances  of  her  Marriage,  might  have  led  her  into 
that  Misconduct,  which  is  now  made  the  Subject  of  Com* 
plaint  There  is  however  this  Misconduct;  and  with 
regard  to  exercising  the  Jurisdiction  against  die  Husband 
by  directing  a  Prosecution  now,  it  comes  somewhat  too 
late  for  that.  I  am  net  disposed  either  at  this  Day  to 
exercise  that  Jurisdiction,  which  the  Court  usually  exe- 
cutes, by  Imprisonment ;  where  a  Prosecution  is  not  di- 
rected ;  and  as  to  the  Interests  of  the  Children,  it  is  not 
possible  to  alter  them. 

The  Result  is  therefore,  that  1  am  inclined  to  alter  ia 
some  respects,  which  I  will  communicate,  the  Provision 
as  between  Mr.  and  Mrs.  Lee,  the  Provision  as  to  her  - 
Income,  but  not  to  the  Extent,  in  which  the  Master  pro- 
poses Alteration,  as  to  her  future  Expectations,  by  giving 
her  some  Interest  in  what  may  come  tovher  Ht^onsequence- 
of  those  Expectations*  As  to  the  second  Point,  the  £600 
a  Year,  proposed  as  Maintenance  for  die  Children  of  that 
Marriage,  I  am  not  quite  determined ;  having  consider- 
able Doubts,  whether  it  is  wholesome  to  place  Children 
out  of  the  Control  of  the  Parent  by  giving  them  up  inde- 
pendent Fortune  in  his  Life.     With  regard  to  the  other 
Parts  of  the  Case  I  shall  propose  some  Alterations;  and, 
abstaining  now  from  directing  a  Prosecution  and  Impri- 
sonment for  the  Contempt,  I  desire,  that  this  may  not  be 
drawn  into  a  Precedent,  or  stated  as  an  Example  in  any 
future  Case,  not  consisting  of  the  same  Circumstances ; 

forbearing 


CASES  IN  CHANCERY. 


305 


ing  from  that  upon  Attention  to  the  Facts  of  the 
ge  in  1804 ;  that  they  lived,  as  appears  to  roe,  in 
ny  a  considerable  Time  afterwards,  and  the  Cir- 
nces  of  the  Conduct  of  both  since :  and  with  that 
atbn  I  part  with  the  Case. 


1813. 


Ball 

v. 

COUTTS. 


Lord  Chancellor  on  a  subsequent  Day  said, 
11  the  Circumstances  the  Pin-money  must  be  i?40O 
num  ;  and  that  it  must  be  subject  to  the  Property- 
tmt  the  Alimony  should  not  be  deducted ;  as,  if 
d  lived  together,  she  would  have  been  entitled  to 
nance  beyond  the  Pin-Money. 


KNOWLES  v.  BROOME. 

ib  Master  of  the  Rolls,  Jbr  The  Lord 
Chancellor. 

J DER  a  Bill  of  Foreclosure,  the  Defendant  ab- 
sconding, an  Order  was  obtained  for  the  Defendant 
jar  by  a  certain  Day ;  a  Copy  df  which  was  ac- 
;  to  the  Act  (a)  of  Parliament  posted  up  at  the 
Exchange,  and  inserted  in  the  London  Gazette ; 
Parish  Church  of  Cripplegate,  where  the  Defend- 
:  resided,  being  then  under  Repair,  the  Plaintiff 
tot  comply  with  the  Direction  of  the  Act,  requiring 
Copy  of  the  Order  shall  be  published  in  the  Parish 
i  immediately  after  Divine  Service. 


1813, 

Lincoln's 

Inn  Hall. 

Jan.  15. 

Time  enlarged 
for  Appear- 
ance to  a  Bill 
of  Foreclosure 
under  Stat.  5 
Geo.  2.  c.  25. : 
Notice  in  the 
Parish  Church 
having  been     / 
preventedwhile 
under  repair.  % 


I. 


(a)  Stat.  5  Geo.  2.  c.  25.  s.  1. 
X 


The 
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Knowlbs 

V. 

Bboomb. 


The  Repairs  of  the  Church  being  compleated,  the 
Plaintiff  moved,  that  the  Defendant  mjrj  be  ordered  to 
appear  to  the  Bill  on  or  before  the  27th  of  February 
next. 

Mr.  Shadwell,  in  support  of  the  Motion,  mentioned 
the  Case  of  Wilkinson  v.  Coker  (a). 

The  Master  of  the  Rolls  made  the  Order  oo  the 
Authority  of  that  Case. 

(a)  1  Dick.  7*- 


1813, 
Lincoln's 
Inn  Hall. 

Jan.  15. 

Feb.  25. 

The  Process 
to  obtain  a  De- 
cree/wo  con- 

fesso  not  ap- 
plied to  a  Pri- 
soner in  New- 
gate under  a 
Criminal  Sen- 
tence j  who  if 
brought  up  by 
Habeas  Corpus, 
must  be  re- 
manded imme- 
diately; and 
cannot,  as  in  a 
Civil  Case,  be 
turned  over  to 

\he  Fleet  cum 
causis,  subject 
to  the  farther 
Process  by 
Alias  Habeas 
Corpus,  &c 


MOSS  v.  BROWK 

THE  Defendant,  confined  under  Criminal  Process, 
having  been  brought  up  from  Newgate,  turnedpver 
to  the  Fleet,  and  then  carried  back  to  Newgate  (a),  under 
the  Order  of  this  Court,  the  Plaintiff  moved,  that  be 
might,  unless  the  Defendant  should  put  in  his  Answer  by 
a  certain  Day,  be  at  Liberty  to  apply  for  the  Clerk  in 
Court  to  attend  with  the  Record  of  the  Bill,  in  order  to 
take  it^ro  confesso.  The  Register  declined  drawing  q> 
the  Order. 

Mr.  Shadwell,  for  the  Motion,  relied  on  Pendergrt* 
v.  Saubergue  (b). 

The  Lord  Chancellor. 
The  Case  of  Rogers  v.  Kirkpatrick  (c)  shews  the  Dit 


(a)  Moss  v.  Brotvn,  ante, 


78. 


(b)  2  Dick.  535. 

(c)  3  Fes.  471. 573 
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ilty  of  applying  this  Process  to  Criminal  Cases;  and 
Reason  is,  that  the  Writ  of  Alias  Habeas  Corpus  can- 
issue  except  to  the  Prison  of  the  Court.  A  De- 
lant,  confined  in  another  Prison  in  a  Civil  Case,  is 
led  over  to  the  Fleet  cumcausis;  and  may  be  brought 
repeatedly :  but,  when  brought  up  from  Confinement 
ler  a  Criminal  Sentence,  he  must  be  returned  imme- 
tely :  he  cannot  be  kept  an  Instant  (a).  The  Diffi- 
ky,  which  is  not  the  less  material  as  being  an  Objection 
Form,  is,  that  the  Defendant  is  not  in  a  Place,  where 
Process  of  this  Court  can  reach  him  (I). 


Vo  Order  was  made  (b). 

2)  Lloyd  v.  Passingham, 
?es.  179.  In  The  Attor- 
General  v.  Smith,  1  Dick. 
,  the  Cause  of  the  Impri- 
nent  does  not  appear. 


(b)  As  to  the  Process  un- 
der the  Statute  5  Geo.  2.  c. 
25,  against  an  absconding 
Defendant,  see  Knouoles  v. 
Broome,  the  preceding  Case. 


GRIFFITH  v.  WOOD. 

GENERAL  Demurrer  having  been  allowed  in 
t-  April,  1812,  and  the  usual  Order  drawn  up  for 
common  Costs,  the  Defendant  moved  for  the  full 
ts,  on  the  Ground  of  the  Plaintiff's  vexatious  Con- 
:;  the  Bill,  to  which  the  Demurrer  was  allowed,  being 

neral  Order,  1794,  upon  a  subsequent  Application. 


1813. 
Moss 

V. 

Brown. 


1813, 

Lincoln's 

Inn  Hall. 

Jan.  15. 

Full  Costs  on 
a  Demurreral- 
lowed  to  a 
third  Bill  for 
thesame  Cause, 
under  the  Ge- 


)  Anon.  Moseley,  237, 
re  the  Lord  Chancellor,  as 
of  the  Commissioners  of 
-and  Terminer,ga.ve  Leave 
srve  a  Person  with  a  Sub- 
1  who  was  in  Confine- 
t  in  Newgate  for  Murder, 
X 


of  which  he  had  been  indict- 
ed, and  a{  special  Verdict 
found.  But  Mann  v.  Parkin- 
son, 9  Mod.  200,  Elvard  v. 
Warren,  2  Ch.  Rep.  79,  and 
Thomas  v.  Jones,  Nels.50,  ap- 
pear to  be  Cases  merely  civil. 
2  the 
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1813. 

Griffith 

v. 
Wood. 


the  third  filed  by  him  for  the  same  Cause ;  and  he  had 
since  filed  a  fourth. 

Sir  Samuel  Romilly,  and  Mr.  Cooke,  for  the  Motion, 
referring  to  the  General  Order  of  Lord  Loughborough 
and  Lord  Alvanley  (a)  said,  the  Objection,  that  farther 
Costs  had  not  been  given,  when  the  Demurrer  was  al- 
lowed, had  been  over-ruled  upon  a  Plea  allowed  to  one 
of  the  former  Bills :  the  Court  giving  farther  Costs  upon 
a  subsequent  Application. 

The  Lord  Chancellor  made  the  Order  (1). 
(a)  6th  February  1791,  4  Bro.  C.  C.  54$. 


1813, 

Jan.  27,28. 

Feb.  IX 


TOBIN,  Ex  parte. 


THIS  Petition  was  .presented  by  a  joint  Creditor) 
who  had  taken  out  a  joint  Commission  of  Bank- 


Certificate  un- 
der a  separate 

Commission  of  ruptcy ;  praying,  that  a  separate  Commission  against  One 
Bankruptcy,       of  the  Partners  may  be  superseded ;  which  was  resisted  ofl 
lyingbefore  the  the  Ground,  that  under  the  separate  Commission  the  Cer- 
tificate "had  been  obtained ;  and  lay  before  the  Lord  Ch&* 
cellor  for  Allowance. 


Lord  Chancel- 
lor for  Allow- 
ance, not  stay- 
ed by  suing  out 
a  joint  Com- 
mission* 
Order  allow- 


Sir  Samuel  Romilly,  in  support  of  the  Petition. 

Even  if  the  Bankrupt  has  absolutely  got  his  Certified*1* 

your  Lordship  will  either  supersede  the  separate  Comr^  * 

mg  the  Certifi-  g;on^  or  ^ye  the  joint  Creditor  an  Opportunity  of  ass^° 


cate,  impound 
ing  the  sepa- 
rate Commis- 
sion, and  trans- 


ing  to  or  dissenting  from  the  Certificate ;  as  in  the  I 
Cases,  Ex  parte  Fonder,  Patten,  and  Wilson,  without  &*x 
Pretence  of  Misconduct.    The  only  Object  of  this  P^' 

ferring  the  Proceedings  and  Proofs  to  the  other  Commission. 

( I )  This  Case  was  followed  in  Wood  v.  Dynelcy>  1  Madd.  & 

thoa 
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tion  is,  that  the  first  Commission  may  proceed  without  all  1813. 

the  Difficulty,  that  must  be  the  Consequence  of  sustaining  T^i 
the  separate  Commission.  Admitting  the  Conduct  of  this  £x  p^e. 
Bankrupt  to  be  fair,  he  has  obtained  his  Certificate  with 
ajreat  Expedition,  in  Three  Months  from  the  Date  of  the 
Commission  :  the  Debts  proved  under  that  Commission 
being  only  £400 ;  though  he  is  a  Debtor  to  the  Amount 
jf  «£60,000;  and  no  joint  Creditor  having  proved  except 
the  petitioning  Creditor..  The  great  Inconvenience  that 
nay  ensue,  will  induce  your  Lordship  to  pause,  before 
you  decide,  that  a  Certificate,  signed  in  Three  Months 
under  a  separate  Commission,  the  other  Partner  not  hav- 
ing then  committed  an  Act  of  Bankruptcy,  shall  prevent  a 
joint  Commission. 

Mr.  Bell,  for  the  Bankrupt  under  the  separate  Com- 
mission, urged  that  the  Lord  Chancellor  in  Ex  parte 
Hamper  (a)  and  many  other  Cases  had  declared,  that  a 
Certificate,  having  ,got  the  Length  of  being  laid  before 
the  Lord  Chancellor  for  Allowance,  should  not  be  de- 
Seated  by  suing  out  a  joint  Commission. 


The  Lord  Chancellor  said,  the  Bankrupt  must  have  Jan.  28. 
iia  Certificate  on  this  Ground ;  that  the  Petitioner  had 
Permitted  it  to  proceed,  until  it  was  ready  for  Allowance 
t'ithout  any  Application  to  come  in  for  the  Purpose  of 
Renting  or  dissenting;  under  which  Circumstances  it 
rould  be  very  hard  to  permit  him  to  stop  it. 


Mr.  Bell  mentioned  Ex  parte  Leaverland  (ft) ;  as  con-        pej  ^ 
inning  the  Opinion  expressed  in  Ex  parte  Hamper,  that 

(a)  17  Yes.  403.  (ft)  1  Atk.  145. 

X  3  the 
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1813. 

TOBIN, 

Ex  parte. 


the  Certificate  would  be  destroyed  by  superseding  the 
Commission. 

The  Lord  Chancellor. 
I  thinks  I  may  grant  the  Certificate,  impounding  the 
Commission  with  the  Secretary,  not  to  be  produced  with- 
out my  Order.  That  was  the  Course  I  adopted  in  the 
late  Case  Ex  parte  Rawson  (a),  superseding  the  joint 
Commission  against  the  Two.  I  will  make  that  Order 
with  the  Addition^  that  all  the  Proceedings  and  Proofs 
of  Debts  shall  be  transferred  to  the  other  Commission. 

(a)  Ante,  p.  160. 


1813, 
Feb.  11. 


BROWNE  v.  BYNE  (l). 

IN  May,  1809,  a  Bill  was  filed  for  the  specific  Per- 
formance of  an  Agreement ;  and  a  Bill  for  the  Pur- 
pose of  haying  it  delivered  up  to  be  cancelled :  in  both 
Suits  Answers  were  put  in.     On  the  30th  May,  18ll> 

though  regular  the  Defendants  in  the  cross  Cause  obtained  an  Order  to 

according  to  dismiss  the  cross  Bill  for  Want  of  Prosecution :  but  the 
usual  Certificate,  obtained  from  the  Clerk  in  Court  for 
that  Purpose,  had  not,  when  signed  by  the  Six-Clerk,  the 
proper  concluding  Words,  "  since  which  no  farther  Pro- 
"  ceedings  have  been  had."  Those  Words  were  after- 
wards added  by  Interlineation.  That  Order  was  not 
drawn  up:  but  another  Motion  was  made  on  the  12th 
May,  1812,  to  enter  the  Order  nunc  pro  tunc;  and  the 
Order,  made  on  that  Motion,  was  not  served  until  the 

ing  the  Motion,  30th  of  January,  1813. 

discharged 

without  Costs         0)  ^ce  Attorney  General    Snee$  Post,  3  Vol.  170. 

upon  the  De-     yF  inch>  °*»  368*  Day  v. 

fendant's  Laches. 

AMotk» 


Order  to  dis 
miss  the  Bill 
for  Want  of 
Prosecution, 


the  present 
Practice,  not 
requiring  No- 
tice, if  before 
Replication, 
nor  the  Six- 
Clerk's  Certifi 
cate  at  the 
Time  of  mak 
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A  Motion  was  made  to  discharge  the  Order  to  dismiss  1&13. 

he  cross  Bill  on  Affidavit  of  these  Facts,  and  that  no  No-  Browne 
ice  was  given  of  the  Motion  to  dismiss.  v. 


Mr.  HaU,  in  support  of  the  Motion,  contended,  that 
he  Order  had  been  obtained  by  Surprise,  and  against  the 
isual  Courtesy  of  Practice. 

Mr.  Cullen,  for  the  Defendant,  insisted,  that  the  Order 
was  regular,  according  to  the  Practice,  as  now  settled, 
that  Notice  is  not  necessary  (a). 

The  Lor d  Chancellor. 

This  Motion  depends  on  Two  Circumstances.  If  the 
Words  interlined  stood  originally  Part  of  the  Six-Clerk's 
Certificate,  then  the  Order  to  dismiss  the  Bill  was  regu- 
lar :  if  those  Words  were  not  originally  there,  it  will  pro- 
bably turn  out,  that  the  Register,  when  applied  to,  for 
the  Order,  observed  the  Omission ;  and  those  Words  were 
afterwards  inserted  by  the  Six-Clerk.  Considered  with 
extreme  Strictness  this  is  not  regular;,  as,  when  the  Ap- 
plication is  made  to  the  Court,  I  must  understand  die 
Order  as  at  that  Time  made,  and  the  -Recital  as  correctly 
true ;  which  it  was  not :  but  that  strict  Regularity  would 
introduce  Mischief  in  actual  Practice :  the  general  Con- 
venience being  much  forwarded  by  this  Attention  of  the 
Registers  (b). 

The  Point,  now  to  be  considered^  is,  what  has  been 
done  upon  that  Order j  and,  if  nothing  has  been  done, 

(a)  Degraves  v.  Lane,  15        (b)  See  Wills  v.  Pugh,  10 
Ves.  291.     Naylor  v.  Taylor,    Ves.  402.     M'Mahon  v.  Sis- 
Jackson  y.  Povonal,  16  Ves.    son,  12  Ves.  465. 
137.  204. 

X  4  whether 


Btnk. 
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1813.  whether  the  Party  ought  not  to  be  now  put  in  the  same 

Browne        Situation,  as  if  upon  Notice  they  had  come  to  the  Court; 
0#  proposing  upon  the  Nature  of  the  T\yo  Causes  to  dis- 

Btnk.  charge  the  Order  to  dismiss  under  the  Circumstances  of 

both  Causes,  and  upon  Terms.  Here  is  a  Bill  for  the 
specific  Performance  of  a  Contract,  and  on  the  other 
Hand  a  cross  Bill  to  rescind  it  I  do  not  enter  into  tbe 
Merits  farther  than  the  Observation,  that  there  is  a  neces- 
sary Connection  between  these  Suits.  Answers  were  put 
-  in  to  both  Bills  so  long  ago,  that  an  Order  was  made  on 
the  30th  of  May,  1811,  to  dismiss  the  Bill  in  the  cross 
Cause  on  the  Ground  that  no  Step  had  been  taken  by  die 
Plaintiff  in  that  Cause  for  Three  Terms.  That  Bill  was 
dismissed  by  the  Order ;  supposing  it  regular :  but  do 
Proceeding  was  had  for  the  Purpose  of  drawing  up  that 
Order  for  a  Year ;  and  after  that  Delay  they  applied  to 
draw  it  up  nunc  pro  tunc.  Having  obtained  that  Order, 
they  take  no  Step  to  serve  it  until  the  80th  of  January, 
1813.  In  the  mean  Time  nothing  was  done  in  the  ori- 
ginal Cause. 

The  present  Application  is  made  as  soon  as  could  tr* 
after  the  first  effectual  Service  of  the  Order,  made  on  tt^* 
SOth  of  May,  1811,  the  Moment  they  knew  of  that  PrC^ 
ceeding,  to  reinstate  the  Cause.  If  I  could  have  reh^*~ 
stated  it  immediately,  upon  the  Nature  of  both  Caus^^ 
and  their  Connection,  why  should  I  not  do  so  now  nc^ 
thing  being  done  on  the  other  Side ;  and  the  Order  no^ 
served  until  January,  1813. . 

I  have  no  Difficulty  in  saying,  I  will  discharge  thi*~* 
Order  without  any  Costs ;  that  it  may  be  understood  I  dcr* 
so  on  account  of  this  Delay. 


WRIGHT 
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1813, 
Feb  12, 20, 26. 
WRIGHT  v.  ATKYNS.  (17  Ve».  255.) 

THE  Decree,  pronouncedat  the  Rdh  in  this  Cause  (a),    Devise  to  ?' 
declaring  the  Defendant  Tenant  for  Life  in  her  ,  t 

for  ever  "  m 
own  Right,  and  a  Trustee  as  to  the  Remainder  in  Fee  for  (g        fan-* 

the  Plaintiff,  and  giving  the  Directions  prayed  accordingly  rr  ^,    fi ,  , 

For  raising  the  Charges  by  a  Sale,  &c.  the  Plaintiff  moved  «  that  after  her 

For  an  Injunction  to  restrain  her  from  cutting  Timber,  &c.  «  DeCeafle  8ne 

She  had  appealed  from  the  Decree  at  the  Rolls.  «  ^^  devise 

Mr.  Richards,  Sir  Samuel  Rvmilly,  and  Mr.  Heys,  io  m         "jj?^* 

support  of  the  Motion,  urged,  Uut,  whatever  Question  „       J[      " 

•  mily   bein&r 

might  be  made,  whether  a  Decree  should  be  executed       ,    .     ,x 

.  restrained  to  an 

pending  an  Appeal,  there  can  be  no  Doubt,  that  a  Party  E8tate  for  j^fe 

shall  not  in  direct  Defiance  of  the  Decree  be  permitted  ^  Decree  at 

to  do  irreparable  Mischief.  ^e  /fog,  ^e 

Mr.  Leach,  Mr.  Hall,  and  Mr.  BeU,  for  the  Defendant.  Dcvisec was  w' 

joined  from 

The  Effect  of  this  Will  is,  that  the  Defendant  has  the  cutting  Timber 

Inheritance  until  she  executes  what  the  Master  of  the  pendingan  Ap- 

Rolls  considers  a  Trust.     What  is  the  Analogy  between  peal. 

such  an  Estate,  and  a  mere  legal  Tenancy  for  Life  ?   The 

Bill  does  not  pray  an  Injunction ;  which  this  Court  is  not 

in  the  Habit  of  granting  without  a  special  Prayer :  So- 

wry  v.  Dyer  (b)  ;  and  there  is  the  less  Reason  to  stretch 

the  Practice  in  the  Instance  of  a  Trust  of  this  indefinite 

Description. 

Mr.  Richards,  in  Reply. 

The  Estate,  which  the  Defendant  takes  under  this  Will, 
cannot  be  distinguished  from  a  legal  Tenancy  for  Life ;  and 
surely  without  putting  the  Party  to  the  Inconvenience  of       [  814  j 
filing  a  new  Bill,  praying  an  Injunction,  this  Court  will 
interpose  to  restrain  a  Tenant  for  Life  from  committing  ir- 

(a)  I?  Ves.  265.  (4)  Amb.  70. 

reparable 


14 

1813. 

Wright 

v. 
Atkyns. 


Feb.  26. 
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reparable  Injury.  The  Decree  at  the  itotf*  standing  iinri 
versed,  the  clear  Right,  arising  under  it,  cannot  be  aflectc  » 
by  the  mere  Omission  to  pray  an  Injunction. 

The  Lord  Chancellor. 

In  all  these  Cases'  upon  Words  of  Recommendation 
Trust,  Confidence,  &c.  the  Party  has  according  to  all  t^H 
Authorities  from  Hobart  downwards  a  Power  of  Disposs 
tion  in  Favor  of  any  Person,  answering  the  Description 
his  Death.     With  regard  to  the  Injunction  there  is  a  I>*  - 
tmction  upon  the  Practice :  generally  if  the  Bill  does  rm  < 
pray  an  Injunction,  the  Plaintiff  cannot  move  for  an  t  in- 
junction under  the  Prayer  for  general  Relief:  but  if  afkw 
a  Decree  for  an  Account  under  a  Bill  for  Foreclosure  tJhe 
Mortgagor  attempted  to  cut  Timber,  the  Court  wotmld 
enjoiu  him,  though  there  was  no  Prayer  for  that  (l).      I 
incline  to  think,  that  whether  the  Defendant  is  Tenant  Tor 
Life  without  Impeachment  of  Waste,  or  not,  after  this 
Decree  for  a  Sale  of  Part  of  the  Estate  the  Court  would 
not  permit  any  one  to  cut  Timber  in  the  mean  Tirx*e. 
As  to  the  rest  of  the  Case  I  will  grant  the  Injunction    * 
present ;  considering  it  open,  if  the  Defendant  chooses 
apply  at  the  next  Seal. 


A  Motion  was  made  to  dissolve  the  Injunction. 

Mr.  Leach,  Mr.  Hall,  and  Mr.  Bell,  in  support 
the  Motion. 

The  Object  in  cutting  this  Timber,  which  was  fit 
cutting,  was  to  repair  the  Mansion  House,  in  a  ruii 
and  dilapidated  State.     The  Question  is,  wHether  v 

(I)  As  to  granting  Injunc-  318,  and  Ford  v.  Crot 

tion  after  Decree,  Hardcasile  1   Cox,  290.     See  the 

Y.Chettle,4 Bro.  C.  C.  163,  Chance  /tor's  Observation 

Paxton  v.  Douglas,  8  Ves*  5 20,  granting  a  ne  Exeat  not 

Mocherv.  Reed,  1  Ball  $  Beat,  for  by  the  Bill,  18  Ves 
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this  Devise  the  Defendant  can  be  considered  in  any  other  1813. 

Light  than  as  a  Tenant  for  Life  without  Impeachment  of       Weight 
Waste.     She  was  evidently  the  primary  Object  of  the  Vt 

Testator's  Bounty ;  who,  it  must  be  conceived,  intended  Atkynb. 
to  give  her  for  her  Life  the  most  beneficial  Interest. 
The  Court,  restraining  her  Interest  to  a  Tenancy  for  Life, 
preventing  her  Alienation,  did  not  mean  to  impede  or 
restrain  the  full  Use  and  Enjoyment  during  her  Life,  as 
if  she  had  the  Inheritance.  The  Objection,  that  the  In- 
junction is  not  prayed,  must  not  be  overlooked. 

Mr.  Richards,  Sir  Samuel  Romilly,  and  Mr.  Heys,' 
for  the  Plaintiff. 

Until  this  Decree  is  reversed,  it  must  be  presumed,  to 
be  right,  and  accordingly  must  be  obeyed.  The  Decision 
in  Dyer  (a),  upon  which  it  is  founded,  has  been  approved 
by  Lord  Hqbart  and  Lord  Hardwicke.  This  Decree 
has  decided,  that  the  Defendant  is  not  entitled  to  the  In- 
heritance ;  and  an  Estate  for  Life  is  always  impeachable 
for  Waste,  unless  by  positive  Limitation.  That  Restraint 
is  an  Incident  of  every  Tenancy  for  Life*  The  Timber 
is  Part  of  the  Inheritance.;  as  much  so  as  the  Soil,  Mines, 
8cc.  The  Power,  which  it  is  contended  she  has  by  this 
Devise  of  selecting  the  Object,  on  whom  the  Inheritance 
shall  devolve,  cannot  enlarge  her  Interest;  or  make  it 
more  than  a  mere  Estate  for  Life. 

The  Lord  Chancellor. 

I  have  not  the  slightest  Doubt,  that  tie  Testator  did  ~  Feb.  26. 
not  mean  that  the  Defendant  ^should  be  impeached  for 
Waste :  but  I  cannot  avoid  the  Construction,  that  her 
Heir  at  Law  would  be  a  Trustee  for  his  Heir  at  Law ; 
and  then  the  Consequence  must  attach.  This  Sort  of 
Trust  is  generally  a  Surprise  on  the  Intention :  but  it  is 
too  late  to  correct  that 


(a)  Chapman9*  Case,  Dy.  333. 


I  certainly 
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181 3.  I  certainly  do  not  know  a  Case,  that  resembles  th^Kris. 

Wright        The  Effect  of  the  Will,  upon  the  Doctrine  of  this  Coum-  ,rt 
v.  reducing  the  Estate  to  a  Tenancy  for  Life,  the  Confficza^e 

Atkyns.  quence  seems  to  follow;  unless  it  is  better  excluded  ths&  -ail 
it  appears  to  be  by  this  Will.  Conceiving  these  Cas»  ^es, 
upon  Words  of  Hope,  Confidence,  &c.  to  be  genera_^J]y 
decided  against  the  Intention,  I  have  endeavoured  to  nu^wse 
a  Distinction  in  the  Defendant's  Favor,  but  cannot  J 

do  not  believe  the  Testator  intended  a  mere  Trust :  ^Rut 
that  must  be  the  Construction,  if  the  Word  *  Family^*  'is 
properly  construed  (1). 


BYNE,  Ex  parte  {2). 

AN  Application  was  made  on  Affidavit,  without  a  . 
*ition,  for  the  Discharge  of  a  Person,  arrested  un 
the  following  Circumstances, 


1813, 
Feb.  20,  22. 

A  Person  at- 
tending Com- 
missioners of 
Bankruptcy, 
without  a  Sum- 
mons, swear- 
ing, that  he. 
was  a  material 
Witness,  and 
not  contra- 
dicted, pro- 
tected from  Ar- 
rest, while  re- 
maining, though  having  left  the  Room  by  Order  for  the  Purpose  of  se- 
parate Examination ;  and  while  returning :  whether  while  going,  QtuereT 

Order  to  be  discharged  immediately,  by  the  Party  in  the  first  Instance ; 
if  disobeyed,  to  be  extended  to  the  Officer,  with  Costs. 

Application  at  the  Bar  without  a  Petition  the  proper  Form  in  such 
a  Case  $  and  Time  to  answer  the  Affidavit  refused. 


L*ler 


Under  the  Order,  lately  made  by  the  Lord  Cham^d- 
lor  (a)  for  proceeding  in  the  Examination  of  Bryant t  a 
Bankrupt,  as  far  as  it  related  to  the  Title  and  Value  of 
the  Estate  at  Woldingham,  a  Meeting  was  held  at  Gu^d- 
hall;  and  was  adjourned  for  the  Purpose  of  having*  3 
private  Meeting;   at  which   Byne  attended,  without  a 

(a)  Ex  parte  Bryant,  Ante. 


(I)  Coop.  ttep.  111. 


(2)  1  Rose's  Bkpt.  Ca.  451. 
Summons, 
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Summon*,  tendering  himself  to  the  Commissioners  as  a  1813. 

Witness.    The  Commissioners  acceding  .to  A  Proposal,  Bynk 

hat  the  Witnesses  should  be  examined  apart,  Byne  by  Es  parte. 
heir  Order  withdrew;  and  soon  after  he  had  left  the 
loom  was  arrested  at  the  Suit  of  the  Bankrupt  upon  a 
Judgment  obtained  in  the  Year  1806. 

Sir  Samuel  Romilly,  in  support  of  the  Discharge,  re- 
listed an  Application  for  Time  to  answer  the  Affidavit ; 
observing,  that  in  the  mean  Time  the  Party  is  in  Custody 
mjustly ;  and  referring  to  JykCs  "Case ;  where  Lord 
Thurlow  took' the  Examination  viva  voce.  . 

m 

Mr.  Cullen,  for  the  Bankrupt,  said,  that  for  the  Purpose 
>f  an  Examination  vivd  voce  the  Client  must  be  pro- 
duced. 

The  Lord  Chancellor  permitted  the  Amplication  u 

to  proceed;  observing,  that  it  may  happen,  that  the 
Client  cannot  be  produced*;  that  this,  being  in  Bankruptcy, 
i  the  proper  Form  of  Application ;  and  that  it  must  be 
eard  immediately,  in  order  to  an  immediate  Determina- 
on,  whether  it  would  be  right  to  act. 

Sir  Samuel  Romilly,  Mr.  BeU>  and  Mr.  Montague,  in 
upport  of  the  Application  to  discharge. 

The  only  Question  is,  whether  a  Person,  attending 
Commissioners  of  Bankruptcy  without  a  Summons  for 
be  Purpose  of  being  examined,  is  entitled  to  Protection 
rom  Arrest.  There  is  no  Doubt  of  the  Right  of  this  Person 
o  be  discharged,  according  to  your  Lordship's  Opinion  in 
Ex  parte- King  (a),  that  a  Creditor,  attending  merely  to 
trove  his  Debt,  without  a  Summons,  is  protected.     This 

(a)  17  Ves.  312.  See  316. 

Penou 
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1813.  Person  attended  in  consequence  of  jour  Lordship's  Order, 

J""y~'  to  give  material  Information  relative  to  the  Instate,  which 

E*  parte.       was  ^e  Subject  of  that  Order ;  and  having  also  a  Claim 
on  the  Proceedings  under  this  Commission,  depending  on 
his  Right  to  this  Estate,  which  be  sold  to  die  Bankrupt; 
but  has  never  received  Payment   Immediately  on  leaving 
the  Room  by  Order  of  the  Commissioners,  who  thought 
it  right,  that  the  Witnesses  should  be  examined  apart, 
he  was  arrested  under  a  Judgment,  obtained  by  the  Bank- 
rupt in  1806.    The  public  Meeting  at  Guildhall,  re- 
strained by  the  late  Order  to  an  Investigation  of  the  Title 
and  Value  of  this  Estate,  was  adjourned  for  the  Conve» 
nience  of  the  Bankrupt,  that  the  Inquiry  might  not  be 
public.     The  Protection  clearly  extends  to  all  Persons, 
generally,  coming  to  assist  in  the  Administration  of  Justice. 
This  Person  was  attending  at  the  Moment  for  the  Pur- 
pose of  being  examined  ;  and  went  out  by  the  Direction 
of  the  Commissioners  merely  while  the  other  Witnesses 
were  under  Examination.    He  was  arrested  upon  a  Writ* 
issued  on  the  same  Day,  while  the  Inquiry  was  pro- 
ceeding, by  the  Bankrupt;  who  is  not  the  Creditor ;  the 
Right  to  the  Debt  having  passed  to  his  Assignees.     The 
Arrest  is  therefore  clearly  illegal ;  and  the  Costs  are  not 
an  adequate  Compensation. 

Mr.  CuUen,  for  the  Bankrupt 

The  Extension  of  the  Privilege  now  sought  goes  be- 
yond all  Precedent.  In  the  Case  of  Meekins  v.  Smith  (a) 
the  Party,  though  attending  certainly  without  a  Sum- 
mons, was  called  on  to  attend  in  respect  of  the  Rela- 
tion he  had  to  the  Cause :  but  the  Consideration  as 
to  the  Attendance  of  Witnesses  is  very  different.  ,  They 

(a)  1  H.  Black.  636. 


are 
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are  entitled  to  Protection  only  as  far  as  their  Presence  is  1813. 

necessary  for  the  Interests  of  others.  This  Person  is  a  Btnk 
mere  Stranger  as  to  the  Inquiry  before  the  Commfo-  ,  Em  parte. 
sioners;  with  no  direct  Interest  to  be  affected  by  tie 
Proceeding  under  this  Commission.  He  must  therefore 
be  considered  as  a  Volunteer!  attending  from  Motives  of 
Curiosity.  The  Distinction  of  this  Case  from  Meekins 
v.  Smith  is,  first,  that  this  is  not  a  Cause  :<  Secondly,  that 
this  Person  was  not  called  on  to  attend.  He  was  neither 
a  Party,  nor  a  Person  interested.  Your  Lordship's  Ob- 
servations in  Ex  parte  King  are  applied  to  the  Creditor, 

considered  as  Suitor  in  a  Cause. 

i  ,  » 

Mr.  Wingfield,  one  of  the  Commissioners,  stated,  that 
they  were  proceeding  to  enquire  into  the  Title  and  Value 
of  the  Estate,  when  the  Objection  was  made,  that  these 
Inquiries  should  not  be  made  in. the  Presence  of  Byne ; 
who  had  filed  a  Bill,  claiming  the  Estate  as  his  own. 
The  Commissiopers  therefore  informed  him,  that  they 
could  not  permit  him  to  hear  the  Objections  of  other 
Persons  to  the  Bankrupt's  Title ;  but  would  afterwards 
hear  his  Objections;  that  certainly  he  had  not  been  sum- 
moned :  but  there  he  was. 

The  Lord  Chancellor. 
It  was  settled  by  Lord  Kenyon,  and  that  has  been  since    Protection 
acted  upon,  that  Persons  attending  Commissioners  of  from  Arrest  of 
Bankruptcy  for  the  Purpose  of  aiding  them  in  the  Admi-  Persons  attend- 
nistration  of  Justice  in  Bankruptcy,  are,  not  upon  the  ing  Commis- 
Circumstance  of  having  a  Summons,  but  upon  Principle  sioners  of 
and  the  Nature  of  the  Thing,  protected  eundo,  morando  Bankruptcy  for 
#  redeundo.     I   understood    the  Commissioners  at  this  tne  Pw'pos6  of 
very  Examination  to  have  been  acting  under  their  general  wa*ng  them  in 

Authority  to  examine  the  Bankrupt,  limited  in  consequence  mini- 

stration of  Jus- 
tice eundo,  morando  $  redeundo,  not  by  having  a  Summons,  but  upon 
Principle,  applying  to  a  Witness  or  Party. 
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1813.  of  what  fell  from  me:  but  they  did  not  require  myli- 

eTne  mitting  Order  to  enable  them  to  go  on:  it  was  rather t 

Ex  parte.  ^*nt  to  l'iem  to  8loP*  ^e  Consequence  is,  that  any 
Person,  attending  them  upon  that  Inquiry,  was  attending 
under  Circumstances,  entitling  him  to  that  Protection, 
which  a  Witness  or  Party  has.  It  is  very  clear,  that  this 
Protection  does  not  require  a  Summons.  Suppose  a  Wit- 
ness offers  to  attend  without  putting  the  Party  to  the  Ex- 
pence  of  a  Subpcena :  if  he  is  actually  there,  he  is  in  the 
same  State  as  if  attending  upon  a  Summons ;  as,  being 
there,  the  Court  will  not  part  with  him,  if  his  Presence  is 
necessary  for  the  Purposes  of  Justice. 

It  is  clear  upon  the  Proceedings  in  -this  Bankruptcy, 
that  Byne  is  a  very  material  Witness  upon  this  Inquiry; 
and,  if  he  went,  tendering  himself  for  Examination,  and 
the  Hearing  him  in  the  Character,  in  which  he  proposed 
himself,  was  merely  postponed  by  the  Commissioners, 
under  these  Circumstances  he  is  clearly  entitled  to  Pro- 
tection, and  in  returning  or  going  into  another  Room, 
&c.    The  Question  is  merely  upon  the  Fact    Wb*» 
that  is  ascertained,  the  Application  of  the  Principle  * 
clear.    I  do  not  consider  this  Person  as  attending    ** 
'       /  the  Purpose  of  establishing  any  Claim  of  his  own:  t^*1 

if  he  was  attending  to  be  examined  for  the  Purpose  of  ** 
Inquiry,  to  which  the  Commissioners  were  confined 
my  Order,  and  an  Objection  arose  to  his  ExaminaL-^- 
upon  his  Interest,  still,  until  the  Commissioners  had  ov^ 
ruled  that  Objection,  upon  the  Point  of  his  Interest,  - 
was  entitled  to  Protection.  The  Commissioners  I  und  V 
stand  did  not  feel,  that  there  was  any  Objection  to  *- 
ceiving  the  Information  he  wished  to  tender ;  but  they  v^^ 
properly  thought  it  right  first  to  hear  other  Persons  in  1^- 
Absence;  and  postponed  his  Examination ;  not  deciding 
that  he  should  not  be  heard. 
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Let  Bryant  therefore  if  he  pleases,  make  an  Affidavit ;  1813. 

vhich,  if  I  should  have  left  the  Hall,  may  be  sent  to  my         vTm 
louse;  but,  this  Question  must  be  decided  immediately ;       gx     ^ 
od,   therefore,  if  I  have  not  such  Affidavit  by  Five 
►'Clock,  this,Person  must  be  discharged. 

A  very  nice  Question  might  arise  upon  the  Effect  of  the 
Vant  of  a  Summons,  where  the  Arrest  happens  eundo : 
>ut,  if  the  Person  without  a  Summons,  goes  to  discharge 
hat  Duty,  which  the  Summons  would  compel  him  to 
lischarge,  and  is  actually  before  the  Judicature,  there  ten- 
iering  his  Evidence,  the  Want  of  a  Summons  can  never 
leprive  him  of  the  Privilege. 


The  Bankrupt  produced  an  Affidavit :  but  it  had  not        Feb.  22. 
►een  filed;  and  he  referred  to  Kinder  v.  WiUiams  (a). 

Sir  Samuel  Romilly,  in  Reply.     v 

The  Case  of  Kinder  v.  Williams  was  over-ruled  in  Ex 
arte  King  (6).  What  Byne  had  to  state  was  most  roa- 
srial  upon  this  Inquiry  into  the  Title  and  Value  of  this 
Estate,  with  a  View  of  ascertaining,  whether  it  was  suffi- 
ient  to  satisfy  the  Bankrupt's  Debts.  Byne  attended  to 
Late,  that  he  had  sold  the  Estate,  and  had  not  been  paid 
>r  it;  that  he  had  therefore  a  Lien.  .  Is  not  that  a  mate- 
lal  Fact  ?  This  Right  to  Protection  cannot  depend  on 
uch  a  Circumstance  as  whether  the  .Party  has  or  has  not 
i  Summons.  If  a  Person,  happeniug  to  be  near  the 
2ourt,  attended  voluntarily  to  give  material  Evidence  in  a 
capital  Case,  would  he  not  be  protected  ? 


The  Lard  Chancellor. 
Wherever  an  Application  is  made,  either  to  the  Lord        r  ggg  i 
UtmceUor,  or  a  Court  of  Law,  or  a  Judge  at  Chambers, 

(a)  *  Term  Rep.  377-  <b)  7  Ve$.  313. 

"Vol.  I.  Y  upon 


3*2  CASES  IN  CHANCERY. 

1813.  upon  such  a  Subject  as  this,  the  Rule,  by  which  the  Fact 

g^E  is  to  be  examined,  is,  and  must  of  Necessity  be,  that  die 

Ex  parte.  Court  must  believe  the  Affidavit,  so  far  as  it  is  not  con- 
tradicted by  the  Person,  against  whose  Arrest  the  Appli- 
cation seeks  Relief.  That  was  the  Rule,  upon  which 
Lord  Thurlow  acted  in  Aylefs  Case;  discharging  him 
upon  what  he  swore  in  Court;  though  not  believing  a 
Word  of  it;  leaving  them  to  the  Remedy  by  Indictment; 
a  Course  which  was  successfully  pursued  in  that  Instance. 

The  Facts  of  this  Case  I  must  collect  from  the  Affida- 
vit of  Byne,  from  that  of  Bryant,  as  far  as  it  is  material, 
and  from  what  has  been  stated  to  me  in  Court  by  one  of 
the  Commissioners.  The  Meeting  of  the  Commissioner! 
was  not  merely  held  under  an  Order  of  mine ;  but  was  is 
the  Exercise  of  their  general  Jurisdiction  to  examine  the 
Bankrupt ;  which  Examination  was  by  my  Order,  pro- 
perly or  improperly,  confined  to  the  Woldingham  Estate. 
It  is  alleged,  that  this  Person  is  not  to  be  considered  as 
attending  under  a  Summons ;  and  I  take  it  so ;  that  there 
was  no  Summons.  Bryant* 8  Affidavit  shews  a  strong 
Case,  that  Byne  can  have  no  Claim  to  the  Estate:  bat 
the  Truth  of  that  is  not  material  upon  the  Point  of  Dis- 
charge. The  Question  for  my  Consideration  is  only, 
whether  upon  a  Reference  to  the  Commissioners  to  en- 
quire as  to  the  Title  and  Value  of  this  Estate  it  was  not 
for  them  to  consider,  how  far  this  Claim  affected  the  Title 
or  Value ;  and  whether  a  Person,  proposing  himself  f<* 
Examination  upon  those  Points,  was  or  was  not,  to  be 
received  by  them  as  a  Witness. 

Admitting  therefore  that  Byne  had  no  Summons,  fi*1*1 

is  not  a  Person,  duly  attending  Commissioners  of  Bav*** 

F  32s  1        niptcy  as  a  Witness,  though  without  a  Summons,  enti*^ 

J        to  Protection?     I  will  not  repeat  all  the  Reasons,  oaf*00 

which  I  formed  an  Opinion  in  a  former  Case,  aga**** 

which  I  believe  no  Authority  will  be  found,  that  Witness*** 

if 
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if  duly  attending  Commissioners  of  Bankruptcy,  are  enti-  1813. 

tied  to  Protection  as*  much  as  when  attending  other  Tri-         Byne 
bunals,  more  properly  called  Courts  of  Justice :  I  mean       j?x  parte 
the  Courts  of  Record  in  Westminster  Hall;  and  my  Opi- 
nion, to  which  also  there  is  no  Contradiction,  is,  that  a 
Summons  is  not  necessary. 

I  do  not  decide,  what  would  be  the  Effect  of  an  Arrest, 
where  the  Party  was  proceeding  to  a  Court  of  Justice  ; 
and  nothing  was  done  in  that  Court.  It  will  be  Time 
enough  to  determine  that,  when  such  a  Case  occurs :  but 
if  a  Person,  attending  without  a  Summons,  tenders  him-  ^  * 
self  for  Examination,  and  the  Court  does  "not  repudiate  "*'**"»  % 
him  as  a  Witness,  but  proposes  to  go  into  the  Examina- 
tion, and  he  is  waiting  for  that  Purpose,  or  is  conduct- 
ing himself  according  to  their  Pleasure,  directing  the 
Manner  of  the  Examination,  his  Appearance  there  being 
merely  voluntary,  that  is  not  a  Ground,  entitling  another 
Person  to  arrest  him.  Did  the  Commissioners  deal  with 
him  as  a  Person  to  be  examined  upon  some  Point  of  the 
Inquiry,  referred  to  them  ?  He  positively  swears,  that  they 
did ;  that  it  was  proposed,  that  the  Parties  should  be  exa- 
mined separately ;  and  was  so  adjudged  :  and  that  this  Per- 
son should  not  be  examined  until  after  the  Examination  of 
the  other  Parties.  That  is  a  Decision,  that  they  had  ac- 
cepted him  as  a  Witness.  It  is  not  for  me,  or  any  other 
Court,  to  say,  whether  it  may  turn  out,  that  his  Exa- 
mination was,  or  was  not,  material.  He  must  be  entitled 
to  Protection  in  order  to  ascertain  that.  The  Fact  is 
sworn  to:  in  that  he  is  not  contradicted;  and,  if  he  swears 
falsely,  that  must  be  set  right  another  Way. 

As  to  the  Costs,  I  do  not  believe,  any  Contempt  was         r  324  ] 
intended  ;  but  a  Person  arrested,  who  ought  not  to  be  ar- 
'  rested,  is  entitled  to  be  discharged  at  the  Expence  of  the 

Y  2  Person, 
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J  813.  Person,  who  arrested  him.     Upon  that  Ground  alone 

Yh£B  therefore  he  is  entitled  to  Costs.     Let  him  be  discharged 

Ex  parte.       with  Costs. 

Take  the  Order  in  these  Words ;  that  Bryant  discharge 
him ;  and,  if  he  does  not,  let  the  Officer  attend  me  again 
To-morrow ;  and  I  shall  then  order  them  both  to  discharge 
him  (a). 

(«)  Ex  parte  Donlevy,  7  Ves.  317. 


U*m*ts~*  i/  jM~u   4  Jim  J/J 

^  renr7  BOEHM  v.  DE  TASTET. 

Feb.  12. 20. 

Defendant  in  fTl  HE  Bill  prayed  an  Account     On  the  10th  of  No- 

Contempt,  J_    vember,  1 8 )  2,  an  Attachment  issued  against  the  De- 

under  an  Order  fendant,  for  Want  of  an  Answer;  and  on  the  16th  an 

for  a  Messen-  Order  was  made  for  the  Messenger  to  take  the  Defendant 

ger,  putting  in  .^  Cuitody#     Qn  Ae  18th>  the  Defendant  fiied  j^  ^ 

'         swer ;  to  which  Exceptions  were  taken  ;  and  the  Master 

on  the  3d  of  February,  reported  the  Answer  to  be  in- 
tions  were  al-  .  f  __  •     .  ,    .-, 

lo     d  PI  *         sufficient  in  all  the  Points  excepted  to.     The  Plaintiffs 

tiff  not  ha  vine:     ^eI*  ln  Court,  conceiving  that,  as  the  Answer  was  re- 
accepted  Costs    Portecl  insufficient,  a  Subpoena  for  a  better  Answer  was 
may  imrae-         unnecessary,  and  that  the  Order  of  the  16th  of  November 
diately  proceed  remained  in  Force,  instructed  the  Messenger  to  take  the 
[  3(25  ]        Defeudant  into  Custody,  which  he  accordingly  did  on  the 
upon  the  old       6th  of  February. 
Process  with- 
out Subpoena  A  Motion   was  made,   that  the  Defendant  may  I* 
or  Notice  for  a     discharged  out  of  the  Custody  of  the  Messenger,  with 
better  Answer:  Costs. 
but,  if  in  Cus- 
tody the  Process  discharged  pending  the  Reference  by  Tender  of  Costs. 
In  a  Case  of  doubtful  Practice  further  Time  to  answer  allowed  on 
Terms. 

Mr. 
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Bell,  and  Mx.Shadwett,  in  support  of  the  Motion,  1813. 

led,  that  the  Caption  was  irregular :  the  Process        Boehm. 

tempt  could  not  within  the  Terms  of  Lord  Keeper  '         v. 

i  Order  (a)  be  proceeded  on,  until  revived  by  a  DETAiTBT. 

Rule 


General  Order,  1676: 

in  all  such  Cases, 
?  the  Defendants  are 
ike  farther  Answers, 
Plaintiff  shall  not 
bliged  to  serve  the 
idant  with  a  Sub- 
to  make  a  better 
rer,  but  shall  only  be 
ed  to  give  a  Rule  to 

a  better  Answer,  if  it 
be  given  in  Term 
,  or  if  not,  then  to 
the  Defendant's  Clerk 
ourt  a  Copy  of  the 
r  or  Report,  whereby 
Defendant   shall    be 

to  make  such  better 
er  during  the  Conti- 
le  of  the  public  Seals, 
e,  or  after  the  Term : 
f  after  such  Rule  or 
:e  is  given,  the  De- 
nt do  not  in  Eight 

put  in  a  perfect  An- 
,  or  by  Order,  or  Con- 
of  the  Clerk  on  both 
i,  obtain  a  Commis- 
to  answer,  and  there- 


"  by  return  a  perfect  An- 
"  swer  at  the  Return  there- 
"  of,  the  Process  of  Con- 
"  tempt  shall  issue  for  Want 
"  thereof;  and  in  case  any 
H  former  Process  of  Con- 
' "  tempt  shall  have  issued 
"  against  such  Defendants 
(i  for  Want  of  appearing  or 
"  answering,  the  Plaintiff 
"  may  resort  back  to  such 
"  Process  of  Contempt,  and 
"  proceed  thereupon,  after 
"  such  Rule  or  Notice  given 
"  as  aforesaid^  notwithstand- 
"  ing  the  Costs  of  such  for- 
"  mer  Process  were  paid 
"upon  the  coming  in  of 
"  such  insufficient  or  frivo- 
€(  lous  Answer,  Plea,  or  De- 
"  murrer :  but  when  the 
"  Defendant  hath  put  in  a 
"  full  Answer,  such  Costs  as 
"  he  had  paid  for  such  for- 
"  mer  Process,  shall  upon 
"  Payment  of  the  rest  be 
"  deducted  and  allowed  to 
"  him."  (See  Ord.  in  Ch. 
p.  193,  Ed.  1698).  (I),    • 


(1)  Ord.  Ch.  (Ed.  Beam.)  250. 
Y3 
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1813.  Rule  or  Notice;  no  Subpoena  having  issued  for  a  better 

Boebm         Answer ;  and  the  Case  of  Bromfietd  v.  Chichester  (a) 
Vm  could  not  be  considered  an  Authority  against  a  General 

De  Tastet.  Order  of  the  Court :  nor  can  a  Course  of  erroneous  Prac- 
tice, however  long  continued,  prevail  against  such  Order : 
Broomhead  v.  Smith  (£). 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Wilson,  for 
the  Plaintiff. 

Under  these  Circumstances,  Process  of  Contempt  to 
a  Messenger  issued  against  the  Defendant,  and  an  Answer 
reported  insufficient,   Notice,  is  not  required :  but  the 
Plaintiff  may  according  to  the  present  Practice,  and  die 
Case  in  Peere  Williams  (c)  take  up  the  former  Process. 
The  Order  relied  on,  if  inconsistent  with  the  Practice, 
must  be  rejected  as  obsolete :  but  it  seems  to  be  confined 
to  the  Case  of  Costs  paid  and  accepted ;  which  would  have 
purged  the  Contempt.     This  Plaintiff,  not  having  ac- 
cepted the  Costs,  is  therefore  entitled  to  take  up  the  Pro- 
cess, where  it  dropped ;  and  is  not  obliged  for  the  Pur- 
pose of  compelling  a  farther  Answer  to  begin  de  nora 

The  Lord  Chancellor. 

I  have  taken  the  Practice  to  be  thus ;  that  where  Pro- 
cess of  Contempt  issues  for  Want  of  an  Answer,  and  *& 
Answer  is  put  in,  the  Defendant  is  then  entitled  to  be  A**" 
[  327  ]         charged  from  Custody  on  paying  the  Costs,  or  on  Ten*^1 
and  Refusal.     I  had  Also  supposed  upon  Recollecti^0' 
that,  if  the  Costs  were  accepted,  and  the  Answer  was    <** 
ported  insufficient,  the  Plaintiff  must  begin  de  novo :  b»  **** 

(a)  1  Dick.  379.  *  1 10.  Ballet/  v.  Bailey,  11  F^1 

{b)QVes.S57.  151.   Waters  v.   Taylor,         ] 

(c)  Anon.  2  P.  WiU.  481.  Vet.  417.  CouUon  v.  Graha^  * 

See  Child  v.  Brabson,  2  Fes.  the  following  Case. 
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if  they  were  refused,  he  could  go  on  with  the  old  Process,  1813. 

in  some  Sense  without  Notice ;  as,  if  the  Defendant  has         Bobhm 
not  Notice,  what  the  Report  is,  it  is  his  own  Fault.   The  ^ 

Court  had  come  to  this  Conclusion;  that  it  was  improper     DbTastbtv 
to  deprive  the  Defendant  of  his  personal  Liberty,  unless 
the  Court  would  at  the  Moment  look  into  the  Answer, 
and  see,  whether  it  was  sufficient;  which  was  not  the 
Habit  of  the  Court 

I  had  no  Recollection,  that  this  Order  was  ever  men-  Effect  of  con- 
tioned.     I  admit  the  Difficulty  I  found  in  the  Case  of  tinued  Practice 
Broomhead  v.  Smith  (a)  upon  a  Practice,  subsisting  against  against  an  Or- 
a  positive  Order,  not  appearing  to  have  been  reversed  :  der  of  Court, 
but  from  a  Manuscript  Book,  containing  all  the  wrjtten 
Orders,  which  was  presented  by  Mr.  Dickens  to  Lord 
Loughborough,  who  handed  it  to  me,  as  I  shall  to  my 
Successor,  I  can  see,  that  it  is  impossible  for  this  Court 
in  many  Instances  to  support  its  present  practice  upon  the 
Notion,  that  a  continued  Practice  does  not  nullify  a 
written  Order ;  that  involving  certainly  a  serious  Question. 

With  the  View  to  a  right  Decision  upon  this  Point  I 
consulted  the  Registers ;  and  also  inquired  from  the  Offi- 
cer, executing  the  Process,  what  was  the  Practice  on  his 
Part.  His  Answer  was,  that  he  could  hot  discharge  the 
Defendant  without  personally  knowing,  whether  he  had 
paid,  or  tendered,  the  Costs.  That  Circumstance,  that 
the  actual  Practice  of  the  Messenger  is  different  according 
to  the  Fact,  whether  the  Costs  are  paid,  or  not,  is  very 
striking,  and  requires  great  Attention ;  as,  unless  that  Dis-  [  328  ] 
tinction  is  correct,  there  is  false  Imprisonment  in  every 
Instance/  If  the  Report  of  Insufficiency,  not  excepted 
to,  is  a  Ground  for  reviving  die  Process,  how  can  the 
Defendant  be  ignorant,  what  the  Report  is  f    It  is  his 

(a)  8  Ves.  357. 

Y  4  own 


328 
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1813. 


BOEHM 

V. 

Be  Tastbt. 


Repeated  De- 
cisions, form- 
ing a  Series  of 
Practice,  may 
amount  to  the 
Reversal  of  an 
Order. 

Feb.  20. 


own  Fault,  if  he  will  not  attend,  when  the  Master  settles 
his  Report. 

Upon  these  Grounds  I  have  decided  according  to  the 
Case,  cited  from  Peere  Williams  (a),  that,  if  the  Plaintiff 
insists,  that  the  Answer  is  insufficient,  the  Court  says,  that 
is  to  be  tried  in  the  Master's  Office ;  and  the  Defendant, 
paying  or  tendering  the  Costs,  shall  not  be  deprived  of  his 
Liberty,  while  that  is  under  Consideration :  but  the  Mo- 
ment that  turns  out  no  longer  to  be  a  Subject  of  Consi- 
deration, there  is  no  Reason,  why  he  should  not  be  in  Cus- 
tody. I  have  frequently  ruled  tbe  Process,  as  it  is  now 
stated,  to  be  regular ;  certainly  without  any  Knowledge  of 
this  Order:  but  much  of  modern  Practice  will,  I  fear,  be 
found  inconsistent  with  subsisting  Orders,  without  any 
Contradiction  of  them  by  subsequent  Orders ;  and  upon 
Principle  repeated  Decisions,  forming  a  Series  of  Prac- 
tice, as  it  must  be,  against  an  Order,  may  with  safety  be 
taken  to  amount  to  a  Reversal  of  that  Order  (1). 

My  Opinion  therefore  is,  that  this  Process  is  regu- 
lar (2). 


The  Lord  Chancellor  said,  that  upon  Consideration 
and  Communication  with  those,  who  were  most  compe- 
tent to  correct  any  Error  on  this  Subject,  his  Opinion, 
that  this  Practice  was  regular,  continued :  but  in  such  a 
Case,  a  fair  Opinion  having  been  held  the  other  Way,  it 

(a)  2  P.  Pitf.481. 


(1)  SeePref.p.  IMoOrd. 
Ch.  {Ed.  Beam.) 

(2)  CouUon   v.    Graham, 
Post,  331.  Smith  v.  Blofield, 


HM  v.  Turner,  Pott,  Vol.  % 
100.  372.  Bonus  v.  Flack,  18 
^b.287,and  Agar  v.  Regents 
Canal  Co.,  Coop.  Rep.  221. 
would 
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would  not  be  tyireasonable  to  allow  a  short  Time  upon 
the  Terms  imposed  in  the  Case  of  Pigoti  v.  Stock,  pro- 
duced from  the  Register's  Book :  requiring  an  Affidavit 
that  the  Defendant  did  not  intentionally  put  in  an  in- 
sufficient Answer.        v 


1813. 

BOBHM 

Da  Ta&tbt. 


An  Affidavit  having  been  afterwards  produced,  stating, 
that  the  Schedules  to  be  annexed  to  the  Answer  were  very 
long  and  complicated,  the 'Lord  Chancellor  made  an 
Order,  giving  the  Defendant  a  Fortnight  upon  the  Terms 
in  Pigott  v,  Stacie  (a). 


(a)  Pigott  v.  Stacie,  14 
June,  1775.  Reg.  Lib.  B. 
1774,  fo.  296. 

Application  on  the  Part 
of  a  Defendant  to  be  dis- 
charged out  of  the  Custody 
of  the  Messenger,  upon  a 
Cepi  Corpus,  after  an  insuffi- 
cient Answer,  for  Irregula- 
rity, upon  the  Ground,  that 
the  Plaintiff  had  not  served 
him  with  a  Subpoena  to  make 
a  better  Answer. 

"  Upon  opening,  &c.  to 

"'L.  C.  by  Mr.  Madocks  and 

"Mr.    HoKst,   of   Counsel 

"with  the  Defendant  John 

."  Stacie,    it  was    alledged, 

« that  by  an  Order  of  the 

"27  th    Day    of  May   last, 

"  (suggesting,  that,  the  De- 

"  fendant  John  Stacie  being 

"in  Contempt  for  Want  of 

"  his  Answer  to  the  Plain- 

"  tiff's  BUI,  an  Attachment 

"  issued  against  him  direct- 


"  ed  to  the  Sheriff  of  Afirf- 
"  dieses,  who  returned  a  Cepi 
"  Corpus  thereon),  it  was  or- 
*' Tiered,  that  the  Messenger, 
"  attending  this  Court,shouId 
tc  apprehend  the  said  De- 
"  fendant,  and  bring  him  to 
"  the  Bar  of  this  Court,  to 
"  answer  his  said  Contempt, 
"  whereupon  such  farther 
"  Order  should  be  made  as 
"  should  be  just  $  that  the 
"  said  John  Stacie  appre- 
"  hends,  the  Plaintiff  was  ir- 
"  regular  in  applying  for 
"  the  said  Order,  for  that  the 
"  said  Defendant  John  Sta- 
u  ciVs  Answer  was  reported 
"  insufficient  -,  yet  the  Plain- 
c<  tiff  should  have  served  him 
"  with  a  Subpoena  to  make 
"  a  better  Answer,  which  he 
"  hath  not  done ;  and  there- 
"  fore  it  was  prayed,  that 
"  the  said  Order  might  be 
"  discharged   for    Irregula- 
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1813.   #       "  rity ;  and  that  the  said  De- 

jj^Jm  "  fendant  John  Stacie  might 

v  "be  discharged  out  of  Cus- 

DkTastbt.     €'tody    of  **   Messenger  5 
"or  that   it  might  be   re- 
"ferred    to     one    of    the 
"  Masters  of  this  Court  to 
"  certify,  whether  the   said 
"  Order  was  obtained  regu- 
"  larly,  or  not :  whereupon, 
"  and  upon  hearing  of  Mr. 
(i  Attorney-General  and  Mr. 
€t  Solicitor-General  and  Mr. 
"  Selxvyn  of  Counsel  for  the 
"  Plaintiff,  and  of  what  was 
"alledged  by  the    Counsel 
"for  the  said   Parties,  his 
"  Lordship  doth  order,  that 
"  upon  the  Defendant  John 
"  Stacie*  entering  his  Ap- 
"  pearance  with  the  Register 
"  by  his  Clerk  in  Court  in 
"  Four     Days,     consenting 
"  that  the  Serjeant  at  Arms, 
"  attending  this  Court,  shall 
"  go,  and  take  the  said  9e- 
"  fendant  into*  his  Custody, 
"  as    on  a    Commission    of 
"  Rebellion  returned  non  est 
"  inventus,  in  case  he  doth 
"  not  put  in  his  Answer  by 
"  the  Time  hereinafter  men- 
"  tioned,  the  said  Defendant 
"  John  Stacie  be  discharged 
"out    of   Custody    of    the 
"  Messenger  as  to  his  said 
"  Contempt  -,   and  that  the 
"  said    Defendant    have    a 


"  Month's  Time  to  put  in  his 
"farther  Answer.*' 

Pigott  v.  Stacie,  6th  July 
1775.  Reg.  Lib.  B.  1774, 
fo.  411. 

After  the  Order  of  the 
14th  June,  the  Plaintiff  (upon 
the  usual  Allegations)  ob- 
tained an  Order  to  amend 
his  Bill,  and  that  the  De- 
fendant should  answer  the 
Amendments  and  Exceptions 
at  the  same  Time  j  upon 
which  the  Defendant  by  Pe- 
tition to  the  Lord  Chancellor 
obtained  the  following  Order : 

"  That  upon  the  said  De- 
"  fendant  undertaking  to 
"  ask  no  farther  Time,  and 
"  upon  his  consenting,  that 
"  the  Serjeant  at  Arms  should 
"  go  against  him,  as  on  a 
"  Commission  of  Rebellion 
"  returned  non  est  inventus, 
"  in  Case  he  did  not  put  in 
"  his  Answer  by  the  Time 
"  thereafter  mentioned,  the 
"  Defendant  should  have  a 
"Month's  farther  Time  to 
"  put  in  his  farther  Answer 
"  to  the  said  Exceptions 
"  from  the  Expiration  of  the 
"  said  former  Order,  and 
"  that  in  the  mean  Time  all 
"  Proceedings  by  the  Ser- 
"  jeant  at  Arms  for  Want  of 
"  the  said  Defendant's  An- 
"  swer  should  be  stayed.'9 
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.  1813. 
Lincoln's 
COULSON  v.  GRAHAM.  Inn  Hall, 

IN  this  Cause,  a  Question,  was  made  similar  to  that  e  * w' 

raised  in  Boehm  v.  De  Tastet  (a).  After  Answer, 

reported  insuf- 
Mr.  Leach,  and  Mr.  Wingjield,  for  the  Plaintiff;  Mr.  fluent  Plaintiff 
Agar,  for  the  Defendant  n^y  proceed 

The  Lord  Chancellor,  referring  to  his  Judgment  in  Jy         m„ 
y      „                    .  i-    ^  •  •         i          r        .      *m  Processof  Con- 
that  Case,  repeated  his  Opinion,  that  after  the  Master  A       A    #A,     A 
,   .      *            •      ~  .        T    ™  •    •«.  tempt  without 
has  reported  the  Answer  insufficient,  the  Plaintiff  may  go  q  • 

on  upon  his  old  Process  of  Contempt  without  any  new  ^  ^e  jM|8      . 
Order,  if  he  has  not  accepted  Costs  from  the  Defend-  accepted  Costs, 
ant 

(a)  The  preceding  Case. 

1813. 
^^  Lincoln's 

Inn  Hall, 
ROWE  v.  GUDGEON  (l).  Feb.  24. 

THE  Defendant  moved,  that  the  Master  might  be  di-    The  Practice 
rected  to  specify,  what  particular  Exceptions,  taken  "* the  Masters 

Office  to  re- 
port an  Answer  insufficient  generally  upon  establishing  one  Excep- 
tion, without  entering  into  more,  corrected. 

to 

(l)  Rowc  v.  Gudgeon:  in  swer  insufficient  in  the  first 

Chancery,  Nov.  13,  15,  181 1.  Exception,  &c. ;  and  so  as  to 

l*he  Plaintiff  took  25  Excep-  all  except  two  ;  as  to  which 

tions  to  the  Answer ;  which  he  put  in  a  third  Answer. 

Was  reported  insufficient  in  Mr.  Bell,  for  the  Plaintiff, 

32.     A  second  Answer  was  relied  on  the  Practice  in  the 

put  in ;  upon  which  the  Mas-  Master's  Office,  when  a  se- 

ter  reported  generally,   that  cond   Answer   is   found  in- 

the  Answer  was  insufficient,  sufficient  in  one  Exception,  to 

The  Defendant  took  Excep-  report  it  insufficient  generally; 

tions  to  the  Report,  as  erro-  and  insisted  that  the  Defen- 

neous  in  reporting  the  An-  dant,  by  his  third  Answer, 

admitting 
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Rowe 
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Gudgeon. 


1313.  to  the  several  Answers,  he  had  allowed,  and  what  he  had 

-  over-ruled;  in  order  that  the  Defendant  might  apply  his 
additional  Answer  specifically  to  the  Exceptions,  that 
were  allowed. 

Mr.  Hall,  in  support  of  the  Motion. 

In  the  Case  of  Exceptions,  taken  in  the  first  Instance 
to  an  Answer,  the  Master  reports  on  each  Exception  spe- 
T  832  1  cially ;  precisely  distinguishing,  which  Exceptions  be  al- 
lows, and  which  he  over-rules:  but  if  the  Answer  is  again 
referred  to  him,  he  satisfies  himself,  ^however  numerous 
the  Exceptions  are,  with  reporting  generally,  that  the 
*  Answer  is  insufficient.  This  Practice  requires  Alteration ; 
the  Defendant  being  incapable  of  ascertaining  the  Na- 
ture of  the  Master's  Objections. 

Mr.  Bell,  for  the  Plaintiff,  resisted  the  Motion,  as  at 
Variance  with  the  Practice ;  and  observed,  that  the  Cir- 
cumstances of  the  Case,  shewing  the  most  studied  Delay 
admitting  the   Insufficiency,    be  construed  with  Reference 


had   over-ruled  his   Excep- 
tions. 

The  Lord  Chancellor.— 
The  Form  of  Reference  is 
to  look  into  the  Answer,  and 
see,  whether  it  is  sufficient,  or 
not,  in  the  Points  excepted 
to.  Then  the  Defendant  is 
told  by  the  Report  whether 
it  is  insufficient  in  all,  or  any, 
and  which,  of  those  Points  : 
but  if  there  are  20  Exceptions 
to  the  second  Answer,  the 
Master's  attention  is  called 
only  to  one :  the  second  Re- 
ference being  only,  whether 
the  Answer  is  sufficient; 
which  I  should  think  ought  to 


to  the  Points  excepted  to. 
The  Practice  however  is  uni- 
form, that  the  Master  looks 
only  at  the  one  pointed  out; 
and  if  as  to  that  the  Answer 
is  found  insufficient,  it  is  all 
Candour  and  Courtesy  after- 
wards. The  Master,  whom  I 
have  consulted,  says,  that, 
feeling  the  Inconvenience,  he 
always  recommends,  that  they 
should  state  all  the  Excep- 
tions, which  they  insist  are 
not  answered :  a  Recommen- 
dation always  adopted  by 
Counsel. 

The  Exceptions  to  the  Re- 
port were  over-ruled. 

in 
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io  the  Defendant,  would  induce  the  Court  not  to  depart 
from  the  strict  Rule  in  this  Instance. 

The  Lord  Chancellor. 
I  am  aware,  that  the  Practice  of  the  Master's  Office  is 
that,  where  Exceptions  are  taken  to  an  Answer,  in  this 
Stage  the  Master  deals  with  them,  as  they  do  with  In- 
dictments at  the  Old  Bailey :  if  the  first  holds,  not  going 
into  any  of  the  others ;  perhaps  Eighty  or  Ninety  in 
Number;  as,  if  the  Prisoner  is  convicted  capitally  upon 
one  Indictment,  they  consider  it  unnecessary  to  go  into 
any  other.  That  cannot  be  Right.  The  Party  may  ap- 
peal to  the  Court ;  and,  if  this  Practice  of  the  Master 
is  correct,  it  is  equally  right  for  the  Court  to  look  no  far- 
ther than  the  first  Exception,  that  is  established.  They 
may  then  go  to  the  House  of  Lords ;  who  must  either  go 
through  all  the  Exceptions,  giving  an  original  Judgment 
upon  all  the  rest ;  or  must  follow  the  same  Course ;  con- 
fining their  Judgment  to  the  first  Has  not  the  Party  a 
right  to  have  a  Judgment  upon  each  Exception  i  There  is 
no  consistent  Practice  uJ)on  this*;  as  I  found  by  Inquiry 
on  a  former  Occasion. 

Considerable  Difficulty  occurs  upon  this  particular 
Case ;  98  it  is  now  represented,  that  I  over-ruled  the  Ex- 
ceptions; and  the  Defendant  asked  Time;  which  has 
expired.  I  doubt,  whether  I  did  Right  in  that :  this  being 
the  first  Instance  of  this  Practice  of  the  Office  coming 
before  the  Court ;  and  it  would  have  been  enough  to  have 
stated,  that  the  Master  had  not  heard  the  other  Excep- 
tions. If  that  had  been  mentioned,  I  would  have  sent  it 
back ;  as  it  is  not  for  me  to  decide  upon  an  Exception, 
upon  which  the  Master  has  not  given  his  Judgment ;  nor 
for  the  House  of  Lords,  until  it  has  been  decided  both  by 
the  Master  and  this  Court  It  is  impossible,  that  this 
Practice  can  be  right  -,  that  a  Defendant  is  to  fail  in  his 
Endeavours  to  answer  several  Exceptions,  because  he  has 
failed  in  answering  one.  I  should  feel  a  Difficulty  in 
ordering  the  Master  to  specify  what  Exceptions  he  has 

allowed, 


1813. 

Rows 

©. 
Gudgeon. 
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[334] 
1813. 
Lincoln's 
Inn  Hall, 
Feb.  24, 
Sheriff  levy- 
ing upon  Goods 
aHedged  to  be 
in  Settlement, 
cannot  main- 
tain a  Bill  of 
Interpleader. 


allowed,  when  it  is  stated,  that  be  has  not  heard  more 
than  one :  but  my  Opinion  is,  that  the  Suitor  has  a  Right 
to  the  Master's  Judgment  upon  each  of  the  Exceptions. 

.  I  wish  to  communicate  that  to  the  Master ;  and  will 
speak  to  him  upon  this  particular  Case. 

The  Lord  Chancellor  said,  he  had  talked  with  Mr. 
Cox ;  who  agreed,  that  on  the  Discussion  of  the  Excep- 
tions the  Master's  Judgment  ought  to  be  given  on  each  ; 
and,  if  the  Bill  and  Answer  were  sent  to  him,  he  would 
point  out  his  Opinion  on  each  without  any  Order. 


SLINGSBY  v  BOULTON  (1). 

IN  1812,  the  Plaintiff,  being  Sheriff  of  Yorkshire,  re- 
ceived a  Writ  of  Fieri  Facia*  upon  a  Judgment,  ob- 
tained by  the  Defendant  Bouiton  against  the  other  De- 
fendant, indorsed  for  £446.  The  Plaintiff  levied ;  but 
receiving  Notice,  and  a  Copy  of  a  Settlement  of  Part  of 
the  Goods,  he  made  no  Return :  but  afterwards  paid  in 
4?329  :  2s.  being  the  Residue  of  the  Levy  after  deducting 
the  Sum  paid  to  the  Trustees  of  the  Settlement ;  who 
brought  an  Action  of  Trover  against  the  Plaintiff  for 
the  Goods  in  Settlement ;  and,  the  Defendant  Bouiton 
also  claiming,  the  Plaintiff  filed  a  Bill  of  Interpleader; 
offering  to  bring  the  Money  into  Court,  if  the  Court  should 
be  of  Opinion,  that  under  the  Circumstances  he  ought  to 
do  so ;  and  moved  for  an  Injunction. 

Mr;  Barber,  for  the  Motion,  admitted,  that  this  was  a 

Bill  of  Interpleader  without  bringing  the  Money  into 

(1 )  See  as  to  Interpleader,    eon  v.  Anderson,  Post,  VoL  2, 


Birch  v.  Corbin,  Dawson  v. 
HardcasOe,  Hodges  v.  Smith, 
1  Cox,  144, 278, 367.  Edenson 
v.  Roberts,  Brymer  v.  Bucha- 
nan, 2  Com,  280,  425.  Steven- 


407.  Burnett  v.  Anderson,  1 
Mcrvoale,  104,  and  Af «r*m*K* 
v.  Helmuth,  Coop.  845.  and 
Post,  2  VoL  412. 

Court; 


BOULTOK. 
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Court;  but  insisted,  that  under  the  Circumstances  of  the  1813. 

Case  it  was  not  necessary.  Sli^sby 

Mr.  Johnson,  for  the  Defendant,  resisted  the  Motion, 
on  the  Ground,  that  the  Interposition  of  this  Court  to 
compel  Defendants  to  interplead  could  not  be  obtained, 
when  the  Fund  was  not  deposited. 

The  Lord  Chancellor. 

Is  there  any  Instance  of  a  Bill  of  Interpleader  by  the 

Sheriff  f    He  acts  at  his  Peril  in  selling  the  Goods ;  and  is  M****®  *m  a 
concluded  from  stating  a  Case  of  Interpleader;  in  which         of  inter- 
file Plaintiff  always  admits  a  Title  against  himself  in  all  A 

the  Defendants."  A  Person  cannot  file  a  Bill  of  Inter-     „.  % 

a  Title  against 
pleader,  who  is  obliged  to  put  his  Case  upon  this,  that  as  , .      lf  r    „ 

to  some  of  the  Defendants  he  is  a  wrong-doer.  -    Defend- 

No  Order  was  made.  *****  *** 

cannot  say,  that  as  to  some  he  is  a  wrong-doer. 

m  1813, 

CORBETT  „.  CORBETT.  £££1 

AFTER  a  Decree,  directing  the  Plaintiff  to  bring  an     Order  to  read 
Ejectment  at  the  next   Spring  Assizes    for    the  on  a  Trial,  di- 
County  of  Salop,  a  Motion  was  made,  that  the  Plain-  rected  at  Law, 
tiff  might  be  at  Liberty  to  read  the  Depositions  of  the  Depositions  of 
Defendant's  Witnesses,  taken  in  this  Court  in  a  Cause  of  Witnesses, 
Corbett  v.  Corbctt,  instituted  in  the  Year  1791,  and  also  Proved  hJ  Af- 
file Depositions  of  the  Plaintiff's  Witnesses,  taken  in  this  fidavit  ^J1 
Cause  at  the  Trial  of  the  Ejectment,  directed  by  the  De-  Age ,and  *** 
cree,  in  case  such  Witnesses,  or  any,  or  either,  of  them  ^ 
shall  be  dead  at  the  Time  of  the  Trial,  or  shall  be  proved        ,.      & 

at  such  Trial  to  be  in  such  a  State  of  Health  as  not  to  be      x        A 

out  great 
capable  of  attending  the  said  Trial.  Danger    f 

Death,  with  Liberty  to  examine  them  on  Interrogatories,  and  the 
Depositions  of  such  other  Persons  as  should  be  proved  at  the  Trial  to  be 
dead,  or  unable  to  attend :  such  Order,  whether  to  be  made  in  Equity, 
or  left  to  the  Judge  at  Law,  depending  on  a  sound  Discretion. 

Mr. 
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Witness  being 
proved  unable 
to  attend  a 
Tri«i,juicillary 
to  a  8uit  in 
Equity,  the 
Depositions 
<may  be  read 
without  an 
Order;  but 
not  without 
producing  the 
Bill,  Answer, 
and  all  Pro- 
ceedings* 
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Mr.  Newland,  for  the  Motion,  stated,  that  many  of 
the  Witnesses  were  very  old  and  infirm ;  and  it  would  be 
impossible  for  several  of  them  but  at  the  Hazard  of  their 
Lives  to  attempt  attending  the  Trial ;  and  mentioned  the 
Case  of  Palmer  v.  Lord  Aylesbury  (a). 

Mr.  Benyon,  against  the  Motion,  objected  that,  there 
was  no  Affidavit. 

Mr.  Wilson  {Amicus  Curia)  mentioned  the  late  Case 
of  Andrews  v.  Palmer  (ft). 

The  Lord  Chancellob. 
There  is  a  great  Mistake  upon  this  Subject  of  reading 
Depositions  at  Law.  The  Interposition  of  this  Court  is 
not  from  absolute  Necessity :  if  the  Depositions  are  taken 
in  a  Cause  between  the  same  Parties,  and  Proof  is  given 
at  the  Trial,  that  the  Witnesses  are  unable  to  attend,  the 
Depositions  may  be  read  without  an  Order:  but  then  die 
Party  must  incur  the  Expence  and  Trouble  of  having  the 
Bill,  Answer,  and  all  the  Proceedings.  To  prevent  that 
Inconvenience  therefore,  where  the  Trial  is  ancillary  to 
a  Suit  here,  an  Order  of  this  Court  is  obtained,  direct- 
ing the  Judge  at  Nisi  Prius  to  receive  the  Deposition 
without  more  Proof  than  that  it  is  the  Deposition.  In 
the  Case  of  Palmer  v.  Lori  Aylesbury  I  had  some 
Ground  for  concluding,  that  the  Witnesses  were  unable 
to  attend :  but  it  would  be  very  dangerous  to  make  such 
an  Order  without  some  Foundation  laid. 


Feb.  15.  The  Motion,  being  refused,  with   Liberty  to   apply 

March  3.  again  on  Affidavit,  was  renewed  in  this  Form :  that  the 
Plaintiff  might  be  at  Liberty  to  read  the  Pleadings,  Pro- 
ceedings, and  the  Depositions  of  the  Defendant's  Wit- 
nesses taken  in  this  Court  in  a  Cause  of  Corbett  v.  Cor- 
bet*, instituted  in  1791,  and  also  the  Depositions  of 
Rebecca  Roberts,  Wife  of  Morris  Roberts,  aged  Seventy- 
five,  and  of  Mary  Mitton,  Wife  of  Thomas  MkUm, 
(a)  15  Ves.  299.  (6)  AkUMit 
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1  Eighty-one,  and  upwards,  and  of  such  other  of  the 
ntifPs  Witnesses,  taken  in  this  Cause,  at  the  Trial  of 
Ejectment  brought  by  the  Plaintiff,  pursuant  to  the 
ree  made,  &c.  as  shall  be  dead  at  the  Time  of  such 
J,  or  shall  be  proved  at  the  Trial  to  be  in  such  a 
e  of  Health  as  not  to  be  capable  of  attending  it. 

1  support  of  this  Motion  an  Affidavit  was  read  of  a 
sician  and  a  Surgeon ;  stating,  that  Rebecca  Roberts 
not  fit  to  travel ;  having  an  internal  Complaint,  that 
id  endanger  her  Life:  but  with  respect  to  Mary 
ton  the  only  Evidence  produced  was  the  Affidavit  of 
etgyman,  stating  her  great  Age,  and  infirm  State. 

t  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Newland,  in 
>ort  of  the  Motion. 


'1813 


CORBBTT 

V. 
COKBXTT. 


•  % 


tr.  Benyon,  for  the  Defendant 

i  the  Case  of  Palmer  v.  Lord  Aylesbury  (a),  the  Pre- 
at,  upon  which  this  Application  is  made,  your  Lord- 
did  not  mean  to  compel  the  Court  of  Law  to  read 
ence,  which  they  would  have  considered  inadmissible  ; 
a  that  particular  Case,  to  save  the  Expense  of  taking 
l  the  Record,  permitted  the  Deposition  to  be  read. 
:  single  Case  of  Exception  will  not  induce  the  Court  • 
rect  this  Ejectment  to  be  tried  by  a  new  Rule  of  Evi- 
i ;  and  without  a  peremptory  Order  the  Court  of 
will  not  hear  these  Depositions ;  the  Witnesses  being 
The  Rule  is  laid  down  by  Mr.  Peaks  (6),  taken 
Butter's  Nisi  Prius,  that,  when  it  is  proved,  that 
Vitness  is  dead,  or  cannot  be  found,  or,  as  has  been 
in  Butter,  has  fallen  sick  by  the  Way,  the  Deposi- 
Hight  to  be  admitted.    Mr.  Pedke  observes,  that  the 


(a)  15  Fes.  299 


(b)  Peakes  Evidence. 
Z  Circumstance 
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Circumstance  last  mentioned,  though  a  good  Ground  for 
postponing  the  Trial,  can  hardly  make  the  Deposition 
Evidence.     If  the  Witness  is  alive,  though  bed-ridden,  a 
Court  of  Law  will  not  permit  the  Deposition  to  be  read, 
nor  the  Hand-writing  of  an  attesting  Witness  to  be  proved: 
the  general  Rule,  that,  if  living,  he  must  be  produced, 
admitting  Exceptions  certainly ;  as  in  the  Instance  of  a 
Man   transported:    but  this  Court,   in  those  excepted 
Cases  preventing  the  Necessity  of  carrying  down  the 
Record,  did  not*  mean  to  relax  the  Hule  of  Law.    Hie 
Order,  as  it  appears  to  have  been  drawn  up  in  Palmer  ?. 
Lord  Aylesbury y  is  too  extensive;   and  your  Lordship 
will  pause  in  making  a  new  Rule  of  Evidence  upoot 
purely  legal  Question:    the  Object  of  this   Bill  being 
merely  to  remove  a  Term  for  the  Purpose  of  trying  « 
Ejectment ;  not  to  have  an  Issue  directed ;  which  migbt 
admit  greater  Latitude.     This  is  no  more  than  a  Case  of 
Illness;  which  the  Rule  of  Law  does  not  provide  for; 
and  one  Physician  swears,  that  by  easy  Journeys,  and 
with  Care,  the  Witness  may  be  taken  to  Shrewsbury.  The 
Order  therefore  must  be  confined  to  the  Depositions  of 
Witnesses,  who  are  dead ;  or  perhaps  leaving  the  Que* 
lion,  what  Depositions  shall  be  read,  to  the  Discretion  of 
the  Court  of  Law. 

Sir  Samuel  Romillj/,  in  Reply. 


If  the  Rule  of  Law  is,  as  it  is  represented,  with  regard 
to  Persons  absolutely  incapable  from  Illness  of  attending, 
that,  their  Depositions  cannot  be  read,  as  tbey  may  be 
capable  of  attending  at  some  future  Time,  a  Court  of 
Equity  ought  to  order  the  Deposition  to  be  received  as 
Evidence ;  as  the  Court,  assuming  the  Jurisdiction,  must 
take  Care,  that  the  Case  shall  be  properly  tried.  There  is 
no  Rule,  requiring  Proof  at  the  Trial  of  the  Incapacity  to 
attend ;  which  would  create  the  Expense  of  taking  down 

Professional 
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Professional  Men,  to  be  examined  for  that  Purpose. 
Upon  die  same  Principle  of  saving  Expense,  on  which  the 
Court  interposes  to  prevent  taking  down  the  Record,  it  will, 
if  satisfied,  that  the  Witness  is  not  capable  of  attending, 
or  likely  to  be  in  that  State,  order  the  Deposition  to  be 
read :  no  Law  compelling  the  gratuitous  Attendance  of  a 
Witness  for  a  Pauper.  This  Fact  of  Capacity  would  be 
decided,  not  by  die  Jury,  but  by  die  Judge ;  and  this 
Court  is  equally  competent  upon  these  Affidavits  to  try 
die  Question,  whether  this  Witness  can  be  safely  taken 
down,  or  whether  it  will  endanger  her  Life.  The  Practice 
of  this  Court  to  order  Depositions  of  Witnesses  dead,  or 
unable  to  attend  the  Trial,  to  be  read,  was  settled  as  long 
ago  as  the  Time  of  Charles  II. :  Bellingham  v.  Pear- 
ton  (a),  a  Trial  of  the  Custom  of  a  Manor;  and  there  is 
no  Distinction  in  this  Respect  between  an  Issue  and  an 
Ejectment.  In  Andrews  v.  Palmer  (6)  the  Complaint 
was  of  a  temporary  Nature. 

The  Lord  Chancellor. 
In  the  Case  of  Pdhner  v.  Lord  Aylesbury,  I  believe, 
the  Order  was,  that  the  Depositions  of  such  Witnesses 


(a)  «  Bellingham  v.  Pear- 
"  son,  3d  February,  1667. 
"  Reg.  Lib.  A,  folio  309. 

"  Issue,  directing  the  Par- 
"  ties  to  proceed  to  a  Trial 
"  at  Law  upon  the  Custom, 
"  charged  in  the  Bill  -,  and 
"if  the  Parties  differ  upon 
"  the  Issue,  then  Sir  John 
"  Cole,  one  of  the  Masters 
"  of  this  Court,  to  settle  the 
"  same  :  and  after  the  Trial 
"had,  the  Equity  of  the 
"  Cause  was  reserved  to  be 
44  farther  determined  by  the 

Z 


"Court;  and  after  the  Trial 
"  had  this  Court  will  con- 
"  eider  of  Costs  as  there 
"  shall  be  Cause :  and  at 
"  such  Trial  either  of  the 
"  Parties  may  make  Use  of 
"  the  Depositions  of  such 
"  Witnesses  taken  in  this 
"  Cause,  as  shall  be  then 
"  dead,  or  cannot  attend  the 
"  said  Trial."  A  similar  Order 
was  made  in  Wray  v.  May, 
at  the  Rolls,  December,  1812. 
(b)  Ante,  21. 

2  should 
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should  be  read  as  were  proved  at  the  Trial  unable  to 
attend  (a).  The  Questions  are,  first,  whether,  supposing 
the  Rule  of  Law  to  be  such  as  it  is  represented,  this 
Court  takes  away  the  Power  of  deciding,  that,  die  Wit- 
ness not  being  dead,  bis  Evidence  shall  not  be  read: 
secondly,  in  what  Terms  this  Court  calls  upon  the  Court 
of  Law  to  permit  the  Deposition  to  be  read:  if  in  the 
Terms  I  have  stated,  confined  to  those,  who  should  be 
proved  at  the  Trial  unable  to  attend,  the  Court  does  not, 
I  believe,  make  the  Order  in  such  Terms,  unlets  satis* 
fied,  that  even  at  the  Tune  of  the  Application  there  is  a 
Probability,  that  such  Proof  will  be  given  at  the  TriaL 


I  will  make  Inquiry  as  to  the  Rule  at  Law.  If  it  is, 
that,  unless  the  Witness  is  proved  to  be  actually  dead, 
the  Deposition  cannot  be  read,  it  would  become  this 
Court  to  consider,  before  it  relaxed  that  Rule:  and  I 
should  have  found  it  very  difficult  to  decide  for  admitting 
the  Deposition  of  a  Witness,  who  had  fallen  sick  by  the 
Way,  according  to  the  Passage  in  BuUer,  but  that  the 
Deposition  of  one,  who  was  so  ill  as  not  to  be  able  to 
set  out,  could  not  be  received.  It  is  very  difficult  to 
admit  that  Distinction.  The  Departure  from  the  Rule 
of  Law  ought  to  be  as  small  as  possible ;  and  upon  an 
Application  of  this  Kind  the  Illness  ought  to  be  such  as 
to  raise  an  Apprehension,  that  the  Witness  may  be  dead 
before  the  Trial.  A  Rule,  that  the  Evidence  should  be 
received  at  the  Trial  without  Examination  into  the  State 
of  the  Witness,  would  not  be  wholesome ;  as  though  there 
might  be  no  Hope  of  producing  him  in  a  Week,  he  might 
very  probably  be  produced  in  a  Fortnight.  If  a  Court  of 
Equity  can  go  so  far,  and  I  believe  it  has  frequently,  as  to 
direct,  that  upon  a  Proceeding  at  Law,  which  is  a  Part 
of  its  Proceedings,  the  Deposition  of  a  Witness,  who 

(a)  That  was  the  Course  taken  in  Jndrtns  v.  Palmer, 
Ante,  21. 
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cannot  attend,  shall  be  read,  though  without  such  Di- 
rection it  could  not  be  read  at  Law,  it  must  depend  upon 
a  sound  Discretion  in  each  Instance,  how  far  the  Court 
is  to  depart  from  the  strict  Rule  of  Law;  and  though  it 
would  order  in  each  Case  an  Examination  before  the 
Judge,  whether  the  Witness  could  attend,  the  Considera- 
tion is  very  different  as  to  acting  upon  that  in  a  Case, 
where  it  is  physically  possible,  that  he  may  recover,  and 
where  there  is  no  Hope  of  Recovery ;  as  in  the  Instance 
of  a  Person  of  this  Age ;  between  whom  and  a  Person  6f 
the  Age  of  Forty,  afflicted  with  die  same  Disorder,  there 
it  a  wide  Distinction.  I  apprehend,  no  Difficulty  will  be 
found  in  producing  a  vast  Number  of  Instances  of  this 
Order  to  receive  Depositions,  modified  upon  sound  Dis- 
cretion ;  whether  the  Question,  that  the  Evidence  shall  be 
received,  is  to  be  determined  upon  the  Application  here, 
or  left  to  the  Court  of  Law,  must  depend  upon  the  Cir- 
cumstances in  each  Case.  In  that  Case  of  Palmer  v. 
Lord  Aylesbury,  which  had  been  long  in  Court,  there  was 
nothing,  from  which  the  Court  had  the  Means  of  collect- 
ing absolutely,  whether  the  Witness  could  attend. 


1813. 
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The  Lord  Chancellor. 

I  am   satisfied,  that  from  a  very  distant  Period  the  March  12. 
Coarse  upon  a  Trial,   or  Issue,   for  establishing  some 
Fact,  to  aid  this  Court  in  the  Exercise  of  its  Jurisdiction, 
has  been  to  direct  the  Depositions  to  be  read,  if  the^  Wit- 
nesses are  unable  to  attend ;  and  then  it  seems  to  me, 
though  no  Precedent  has  been  produced,  that  it  is  per* 
xectly  absurd,  when  I  am  satisfied  by  the  Affidavits,  that 
™e   £xamination  with  regard  to  the  Ability  or  Inability 
*°   attend  can  have  but  one  Conclusion,  to  impose  upon 
tt*e    Party  the  Necessity  of  trying  that  Fact  before  the 
llc%£e  below  ;  who  would  try  it,  and  not  the  Jury.    Some 
*4*e  Orders  for  reading  the  Depositions  of  Witnesses, 
w**o   dull  be  proved  unable  to  attend,  have  not  the 

Z  3  Words, 
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Words,  "  at  the  Trial."  It  is  a  strong  Proposition,  that 
a  Person  may  attend,  who  is  carried  down  with  that  ex- 
treme Care,  that  the  least  Omission  may  occasion  Death  ; 
and  the  Affidavits  satisfy  me,  that  these  Two  Persons  by 
Removal  to  Shrewsbury  would  incur  a  considerable  Risk 
of  Death.  It  is  therefore  proper  to  make  die  Order,  that 
these  Depositions  shall  be  read ;  but  I  shall  accompany 
that  with  a  Direction,  that,  if  the  Defendant  chooses  to 
examine  them  upon  Interrogatories  in  die  mean  Time, 
he  shall  be  at  Liberty  to  do  so.  The  great  Defect  of  this 
Course  is,  that  the  Party  loses  the  Benefit  of  an  Examina- 
tion vivd  voce:  and  Examination  upon  Interrogatories 
comes  nearest  to  it 


With  that  Qualification  the  Order  was  made,  that  the 
Depositions  of  these  Two  Witnesses  should  be  read,  and 
of  such  other  Persons  as  should  be  proved  at  the  Trial  to 
be  dead,  or  unable  to  attend  (1). 


KOCH,  Ex  parte  (2). 

THIS  Petition,  presented  by  Creditors,  who  bad 
proved  Debts  under  a  Commission  of  Bankruptcy 
against  the  Exeter  Bank,  stated,  that  the  Bankrupts  were 
at  the  Time  of  their  Bankruptcy  indebted  to  the  Peti- 
tioners and  other  Persons  on   Bills   of  Exchange  and 


1813, 
Lincoln's 
Inn  Hall. 

Feb.  26. 
The  Rule, 
that  on  a 
written  Under- 
taking to  pay 
Money  on  a 
Day  certain, 

or  on  Demand,  Interest  shall  run  from  the  Day,  or  Demand,  without  a 
Contract  for  it,  not  extended  to  the  Case  of  a  Surplus  in  Bankruptcy. 
Interest  therefore  subsequent  to  the  Commission  confined  to  Debts, 
carrying  Interest  by  the  Contract. 

( 1 )  As  connected  with  this 
Subject,  on  which  very  little 
is  to  be  found  in  the  Books, 
see  Fry  v.  Wood,  1  Atk.  445. 
and  Bradley  ▼.  Crackentkorp, 
1  Dick.  182.  and  Ex  parte 


Eternal,  1 1  Vet.  557-  Jones  v. 
Jones,  1  Cox,  154. 

(2)  1  Rose's  Bkpt.Ca.  p.  3 17. 
under  the  Name  Ex  parte 
Cocks.  See  Export*  WiUmms, 
1  lb.  399. 

Promisory 


CASES  IN  CHANCERY.  348 

Promisory  Notes,  respectively  carrying  Interest :  some  of         1813. 
thePromisory  Notes  being  drawn  by  the  Bankrupts,  payable  Koch 

at  certain  Days  after  Date,  or  Sight  (a),  and  others  for  £5,  £#  ^arfe% 
and  £\  each,  payable  to  the  Bearers,  on  Demand. 

The  Creditors  having  been  paid  Twenty  Shillings  in 
the  Pound  on  their  Debts,  with  Iuterest  upon  such  as 
.  carried  Interest  to  the  Date  of  the  Commission,  and  the, 
Assignees  having  in  their  Hands  a  considerable  Surplus, 
the  Petition  prayed,  that  the  Petitioners,  and  the  other 
Creditors  under  the  Commission,  whose  Debts  carried 
Interest,  may  be  declared  to  be  entitled  to  Interest  accrued 
subsequent  to  the  Commission  ;  that  it  may  be  referred  to 
the  Commissioners  to  take  an  Account  of  all  the  Debts 
proved,  carrying  Interest ;  and  that  the  Assignees  may  be 
directed  out  of  the  Surplus  of  the  Bankrupts9  Effects  to 
pay  such  Interest.  ' 

Mr.  Courtenay,  in  support  of  the  Petition,  contended 
upon  the  late  Case  of  Lowndes  v.  CoUens  (6),  that  a  Con- 
tract to  pay  Money  on  Demand  carries  Interest  from  the 
Time  of  the  Demand,  whether  that  Contract  is  contained 
in  a  Promisory  Note,  or  any  other  Instrument;  that  the 
Bankruptcy  was  equivalent  to  a  Demand,  and  conse- 

(a)  These  Notes,  which  volve  Questions  of  consider- 
ate usual  with  Country  able  Difficulty,  see  the  Ob- 
Bankers,  were  in  the  follow-  servations  of  the  Lord  Chan* 
ingForm:  cellar,    15     Ves.    499,     Ex 

"  Twenty-one  Days  after  parte  Seaman,    The  only  In- 

"Sight  I  promise    to    pay  stance,    in    which    such    a 

€€  AJB.  or  Bearer  Ten  Pounds  Note  appears  to  have  been 

"with  Interest  until  Accept-  before  a  Court  of  Law,   is 

"  ance."  Holmes  v.  Kerruon,  2  Taunt. 

As  to   the   legal   Import  323. 
and  Effect  of  such  an  In-        (6)  17  Ves.  27. 
strument,  which  seem  to  in- 

Z  4  quently 
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1813.  queutly  Interest  was  due  on  the  Notes  subsequent  to  the 

g^H  Bankruptcy  :  none  of  the  Instances,  in  which  Interest  was 

Ex  parte.       refused,  applying  to  die  Case  of  a  solvent  Estate. 

Sir  Samuel  RomiUy,  and  Mr.  Cooke,  for  the  Bank- 
rupts. 

The  Consequences  of  an  Order,  made  on  the  Ground, 
/  that  Interest  subsequent  to  the  Commission  shall  be  al- 
lowed in  every  Case,  where  the  Law  would  give  Interest, 
.must  be  very  extensive.  One  obvious  {Consequence  would 
be,  that  the  Bankrupt  would  pay  more  than  if  he  had 
continued  solvent ;  in  which  Case  many  of  these  Note 
would  have  remained  in  Circulation  without  any  Dearaad 
for  many  Years.  The  Novelty  of  such  a  Proceeding 
forms  a  strong  Objection  to  it ;  and  die  Effect  is  m 
Alteration  of  the  Practice,  settled  by  Lord  Hardvickt, 
that  Interest  shall  not  be  calculated  on  a  Debt,  which  does 
not  by  Contract  carry  Interest  at  the  Time  of  the  Bank- 
ruptcy (a) :  a  Rule  which  has  never  been  departed  fro*. 
Though  at  Law  Interest  is  frequently  given  for  the  Dela- 
tion of  a  Debt,  it  is  always  in  the  Shape  of  Damages; 
which  cannot  be  proved  as  a  Debt;  Marlar,  Ex 
parte  (£).  In  the  Case  of  Bromley  v.  Goodere  (c)  the 
Master  was  directed  to  compute  Interest  on  the  Notes 
carrying  Interest  upon  the  Face  of  them ;  whence  is  to  be 
inferred,  that  there  were  Notes,  that  did  not  carry  la- 

(a)    In    addition    to   the  295.     Clark,  Ex  parte,  tV* 

Cases  cited    in    the    subse-  677.  Boardtnan,  E*  parte,  1 

quent  part  of  the  Argument,  Cooke,  B.  L.  184.  Reevet  Ex 

see  Morris,  Ex  parte,  3  Bro. .  parte,  9  Ves.  588. 

C.C.79.  Champion,  Ex  parte,  (b)  1  Atk.  150.    See  also 

3  Bro.  C.C.  436.  Hankey,  Ex  Craven  y.  Tickcll,  1  Ves.  jun- 

partc,  3  Bro.  C.  C.  504,  and  63. 

Milk,  Ex  parte,  2  Fw.jun.  (c)  1  Atk.  15. 

terest 
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terest.     In  Ex  parte  Rooke  (a),  upon  the  Rule  now  set  *  '813. 

up  Interest  ought  to  have  been  calculated  from  the  Time,  Koch, 

not  of  the  Report,  but  of  the  Bankruptcy.    The  Case  Ex  parte 
of  Lowndes  v.  Collins  caunot  be  applied  to  a  Surplus 
in  Bankruptcy. 

Mr.  Courtenay,  in  Reply,  admitting,  that  the  Cases 
cited  establish,  that  Interest  shall  not  be  calculated,  where 
the  Contract  does  not  expressly  provide  for  it,  observed, 
that  they  proceeded  upon  the  Uncertainty,  what  Interest 
might  be  due  at  the  Time  of  the  Bankruptcy  :  but  the 
Course  is  now  different ;  and  the  same  Rule,  which  the 
Courts  of  Law  and  Equity  adopt  generally  with  regard 
to  Interest,  must  prevail  in  Bankruptcy.  The  Interest  in 
these  Cases  is  due,  not  as  Damages,  but  as  a  compo 
nent  part  of  the  Debt. 

The  Lord  Chancellor. 

If  there  is  any  Contract  for  Interest,  the  Debt  will 
carry  Interest:  but  I  have  always  understood  the  Rule  in 
Bankruptcy,  that  Debts,  carrying  Interest,  and  no  others, 
are  in  the  Case  of  a  Surplus,  to  have  Interest  subsequent 
to  the  Commission.  It  is  very  difficult  to  say,  upon  what 
Ground  originally  in  Bankruptcy  Debts,  carrying  Interest, 
were  to  have  it  out  of  the  Surplus :  as  the  Debt  to  be 
proved  is  the  Principal  and  Interest  due  at  the  Date  of 
the  Commission;  and  the  Principle  of  the  Bankrupt 
Law  is  to  pay  the  Debts  proved,  and  nothing  afterwards. 
The  Court  however  has  gone  so  far  as  to  give  subsequent 
Interest  out  of  the  Surplus  with  regard  to  Debts,  carry- 
ing Interest  by  the  Contract ;  which  is  the  Expression 
of  all  these  Orders;  Damages  are  not  Interest ;  and  in 
the  Cases  at  Law  it  has  been  considered  as  ascertained 
Damages ;  not  as  Interest,  due  by  the  Contract.    It  is 

(a)  1  Atk.  244. 

better 
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Koch, 
Ex  parte. 


better  to  abide  by  the  Rule,  that  has  hitherto  prevailed  in 
this  Case  of  a  Surplus,  than  to  introduce  a  new  one ;  the 
Consequences  of  which  it  is  not  easy  to  foresee. 

Take  the  Order  in  the  same  Words  as  in  the  Case  of 
Sir  Stephen  Evance  (a),  to  compute  Interest  upon  such 
Debts  only  as  by  the  Contract  carry  Interest  (1). 

(a)  Bromley  v.  Goodere,  1  Jtk.  75. 


1813. 

Lincoln's 

Inn  Hall. 

Feb.  5. 

Joint  Credi- 
tors having 
taken  out  a 
separate  Com- 
mission of 
Bankruptcy, 
proving,  and 
voting  in  the 
Choice  of  As-  • 
signees,  may 
afterwards  join 
the  Bankrupt 
in  an  Action  as 
a  Co-Defend- 
ant, upon  giv- 
ing a  full  In- 
demnity, un- 
dertaking to 
take  no  Advan- 
tage of  the 
Verdict  or 
Judgment 
against  him, 
with  Costs  of 
the  Petition. 


READ,  Ex  parte. 

A  COMMISSION  of  Bankruptcy  issued  against  the 
Petitioner  in  August,  1811,  upon  the  Petition  of 
Matthias  Attwood,  a  joint  Creditor  of  the  Bankrupt 
and  John  Lea  and  Jonathan  Corrie,  upon  their  joint 
Promisory  Note  for  ,£3500 ;  which  Debt  he  proved  under 
die  Commission;  having  no  other  Demand  against  the 
Bankrupt ;  and  voted  in  the  Choice  of  Assignees  (a),  ht 
January,  1813,  Attwood  commenced  an  Action  upon  the 
Note  against  the  Bankrupt  jointly  with  Lea  and  Carrie. 

The  Petition  prayed,  that  all  Proceedings  at  Law  in 
the  Action^  so  far  as  regards  the  Bankrupt,  might  be 
stayed  (b)9  and  that  Jttwood  may  pay  the  Costs  at  Law, 
and  of  this  Application.    A  Motion  was  made  in  tho 
Court  of  Common  Pleas,  that  a  Noli  Prosequi  should  bcr- 
entered  as  against  the  Bankrupt ;  but  that  Court  declined^ 
interfering. 

(a)    Ex  parte  Ackerman,        (S)  See  49  Geo.  3.  c.  181—— 
14  Fes.  604.    Ex  parte  Be    s.  14. 
Tastet,  17  Fes.  247. 


(1)  See  Lord  C.  Eldoris    Evanct's  Case,  18  Fes.  82. 
Observations  on  Sir  Stephen 


Sir 
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Sir  Samuel  Romitty,  in  support  of  the  Petition. 

Mr.  Parker,  for  Lea.    Mr.  Benyon,  for  Corrie. 

Mr.  Heald,  for  Attwood,  stated,  that  the  Bankrupt 
was  a  necessary,  though  a  formal,  Party ;  and,  had  the 
Plaintiff  proceeded  without  joining  him,  the  Defendants 
might  have  pleaded  in  Abatement ;  offering  to  indemnify 
the  Bankrupt. 

The  Lord  Chancellor. 

This  Creditor's  Proof  under  the  Commission  is  an 
Election  not  to  take  any  other  Proceeding,  meant  to  be 
effectual  against  the  Bankrupt :  but  where  it  is  necessary 
to  join  him  in  an  Action  for  the  Purpose  of  sustaining 
the  Plaintiff's  Right  against  other  Parties,  the  Bankrupt 
is  entitled  both  under  the  last  Act  of  Parliament  (a)  and 
.  the  Law,  as  it  stood  previously,  to  a  full  Indemnity,  before 
the  Plaintiff  can  proceed  at  Law. 

The  Order  must  be,  that  the  Plaintiff  at  Law  shall 
indemnify  the  Bankrupt  against  all  the  Expences  of 
the  Action,  to  whatever  Point  it  may  be  carried,  and 
shall  not  take  Advantage  of  the  Verdict  Or  Judgment  as 
against  him ;  and  the  Plaintiff  must  pay  the  Costs  of  this 
Petition  (1). 

(a)  Stat.  49  Geo.  3.  c.  121. 


547 


(1)  Afterwards,   1   Rose**  joint  Action,  if  Attwood  did 

Bkpt  Ca.  46*0.  the  LordChan-  not  give  an  Indemnity  within 

cellor  ordered  the  Bankrupt's  a  Week. 
Name  to  be  struck  out  of  the 


1813. 


Read, 
Ex  parte. 


TRIGWELL, 
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1813. 
March  17. 

Commission 
of  Bankruptcy 
superseded  on . 
Consent  of  the 
petitioning    * 
Creditor. 


TRIGWELL,  Ex  parte. 

THIS  Petition  prayed,  that  a  Commission  of  Bank- 
ruptcy, which  had  not  been  opened,  might  be  su- 
perseded, with  the  Consent  of  the  petitioning  Creditor. 

Mr.  Montague,  referring  to  Ex  parte  Lancheiter  (a) 
said,  that  though  the  Lord  Chancellor  would  not  stay  the 
Proceedings  without  the  Consent  of  the  petitioning  Cre- 
ditor (ft),  with  that  Consent  there  could  be  no  Objection. 

Mr.  Heald,  for  the  petitioning  Creditor,  expressed  his 
Consent 

The  Lord  Chancellor  made  the  Order. 


(a)  17  Vcs.512. 

(b)  Though  the  Lord 
Chancellor  will  not  stay  the 
Declaration  of  Bankruptcy, 
to  which  the  Creditor  is  en- 
titled under  the  Act  of  Par- 
liament upon  the  Proof  be- 
fore the  Commissioners,  his 
Lordship  will,  upon  Affidavit, 
denying  the  Act  of  Bank- 
ruptcy, or  Debt,  stay  the  In- 
sertion in  the  Gazette,  until 


the  Proceedings  are  laid  be- 
fore him;  and  Applications 
for  that  Purpose  are  becom- 
ing frequent :  See  Ex  parte 
Fletcher,  Post,  350. 

Wheqe  the  petitioning  Cre- 
ditor consents,  it  seems  pro- 
per, that  the  Ground  of  his 
Consent  should  be  stated  with 
reference  to  the  Statute  5 
Geo.  2.  c.  30.  s.  24.  See  E* 
forte  Browne,  15  Fes.  472. 


ROSS 
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1813. 
Lincoln's 
Inn  Hall. 
ROSS  v.  L  AUGHTON.  March  11. 

IN  18 12  a  Decree  was  made  for  an  Account  against  an    Solicitor 
Executor,  with  the  usual  Direction  to  produce  all  bound  to  pro- 
Papers,  &c.  duce  Papers  of 

his  Client  for 

The  Defendant  having  since  become   Bankrupt,  his  him'  or  **  ca8e 
Assignees  were  incapable  of  proving  his  Discharge  in  the         8  Bank'" 
Master's  Office,  without  certain  Vouchers,  which  were  in  mV  fJ  or  "** 
the  Progress  of  the  Cause  previously  to  the  Bankruptcy         ff^8* 
deposited  by  the  Bankrupt  with  his  Solicitor;  whom  the       ^     ,, 
Assignees  had  not  continued  to  employ.     On  the  Part  of  th        .    th 
the  Assignee  a  Motion  was  made,  that  the  Defendant,  or  (jauge  jur  *ue 
his  Solicitor,  might  produce,  and  shew  to  the  Master,  all  Punx)^  0f 
such  Vouchers,  &c,  it*  their  Possession  or  Power,  relate  which  he  re- 
ing  to  Payments  made  by  the  Defendant,  on  account  of  ceived  them  • 
the  Estate  of  the  Testator.  but  not  bound 

without  Pay- 
Mr*  Agar,  in  support  of  the  Motion*  ment  to  deliver 

them  up,  or 
Mr.  Parker,  for  the  Defendant's  Solicitor,  resisted  the  produce  them 
Motion  on  the  Ground,  that  the  Assignees  had  not  offered  m  Bny  ot^er  • 
to  pay  his  Bill.  Business. 

The  Lord  Chancellor  made  the  Order:  observing,  JJ^/^/lL 

that  there  was  no  Case,  in  which  a  Solicitor,  receiving  from  v 

his  Client  Papers  in  the  Course  of  a  Cause  for  the  Purpose 
of  doing  Justice  to  such  Client,  had  been  suffered  to  re- 
fuse to  produce  them  in  that  Cause ;  that  this  was  an  Ap- 
plication, not  by  the  Client  himself,  but  by  those,  cloathed 
with  his  Interest;  and  the  Circumstance,  that  the  As- 
signees had  not  employed  the  Solicitor,  could  make  no 

Difference ; 
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1813.  Difference ;  but  though  the  Solicitor  could  not  refuse  to 

^£g  produce  Papers,  delivered  under  the  Circumstances  of  this 

v  Case,  yet  he  might  refuse  to  part  with  them,  or  to  leave 

Laughton.      them  ln  the  Master's  Office;  and  the  Order,  therefore, 
must  be  confined  to  producing  the  Papers  in  this  Cause ; 
not  extending  to  delivering  them  over,  or  to  the  Produc- 
tion of  them  in  any  other  Matter. 
1813. 
*  Lincoln's 

Inn  Hall.  FLETCHER,  Ex  parte  (1). 

March  16.       

rilHE  Object  of  this  Petition  was  to  stay  the  Inter- 

'        x  -■-    tion  of  the  Petitioner's  Bankruptcy  in  the  Gazette, 

Circumstances  . 

.    .  .      ..      if  the  Commissioners  should  declare  him  a  Bankrupt, 
restraining  the  r 

Insertion  in  the  ^^*  Petition  stated,  that  the  Commission  was  taken  out 

Gazette  of  the  OD  an  Accommodation  Bill,  accepted  by  the  Petitioner 

Declaration  of  ^or  the.  Accommodation  of  the  petitioning  Creditor;  that 

Bankruptcy,  Two  Years  had  elapsed  without  any  Demand  made  on 

until  the  Pro-  the  Petitioner ;  that  he  had  committed  no  Act  of  Bank- 

ceedings should  ruptcy;  was  perfectly  solvent;  and  on  hearing  of  the 

be  laid  before  Docket,  had  offered  to  deposit  the  Amount  of  the  Bill. 

the  Lord  Chan-  The  Petition  was  supported  by  Affidavits  of  the  Facts. 
ctUor* 

Sir  Samuel  RomUh/,  and  Mr.  Wingfidd,  in  support  of 

the  Petition,  admitting,  that  this  was  an  unusual  Proceed* 

/      ing,  justified  it  under  such  Circumstances  by  the  ruinous 

Consequences,   which  the   Publication  of   Bankruptcy 

would  produce. 
«~  . 

The  Lord  Chancellor,  being  informed  that  the 
Commission  had  not  been  opened,  made  an  Order^  that 
the  Commissioners  should  proceed  to  open  the  Com- 
mission, but  should  not  publish  the  Declaration  of  Bank- 
ruptcy, until  his  Lordship  had  inspected  the  Proceedings. 

(1)  See  Ex  parte  Proston,  Fletcher  was  ultimately  su- 
1  Aorc'sBkpt.  Co.  259.  The  perseded.  I  Rose's  BkptCa, 
Commission    in    Ex    parte    454. 

The 
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The  Petition  from  want  of  Time  not  having  been  re-  181$. 

gularly  presented,  his  Lordship  signed  it  in  Court;  and  Fletcher 

directed  the  Proceedings  to  be  laid  before  him  imme-  Ex  parte. 
diately  upon  the  Declaration  of  Bankruptcy  (a). 

(a)  See  Ex  parte  Foster,    Ca.  49,  Ex  parte  Lanchester, 
17  Ves.  414,  1  Roses  Bank.     17  Fes.  512. 


PATON  v.  ROGERS. 


1813. 
Lincoln's 
Inn  Hall. 
March  19. 


THE  Bill  prayed  a  specific  Performance  of  a  Con-    Reference  of 
tract  for  the  Sale  of  an  Estate  by  Assignee*  under  Title  before 
a  Commission  of  Bankruptcy  to  the  Defendant,  and  an  Decree  re- 
Injunction  against  proceeding  at  Law  to"  recover  the  ™aed'  where 
Deposit.  .  thePurch«er 

on  other 

The  Answer  set  up  Objections  to  the  Title ;  Delay  in    .       pAr(u 
compleating  the  Purchase:  Deficiency  in  the  Quantity  of  Gf  the 

Land,  as  stated  in  the  Particular:  submitting,  that,  if  a  Contract, 
good  Title  could  be  made,  the  Defendant  ought  not  to  be  Though  it  is 
compelled  specifically  to  perform  a  Contract,  into  which  generally,  not 
he  was  led  by  an  incorrect  Particular,  and  Mis-representa-  universally, 
tion ;  and  denying,  that  the  Agreement  was  fair.  true,  that  a 

Purchaser  may 

The  Injunction  being  continued  after  the  Answer  came  take  what  he 

in,  a  Motion  was  made  by  the  Defendant,  that  the  Plain-  caxk  S*  with 

tiffs  may  pay  into  Court  the  Deposit,  paid  by  the  Defen-  Compensation 

dant;  and  that  an  Inquiry  may  be  directed,  whether  the  for  what  he 

cannot  have, 

whether  that  is  ever  done  without  an  express  Undertaking  on  his  Part 

to  do  what  the  Court  shall  order,  Qutere. 

Plaintiffs 
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1813.         Plaintiffs  can  make  a  good  Title  to  the  Premises,  or  to 
Paton         anv  Partof  them;  and  whether  they  had  a  good  Title  on 
„.  the  Day  of  their  entering  into  the  Contract  (a),  or  at  the 

Rogers.  Time  of  filing  the  Bill :  such  Inquiry  to  be  without  Pre- 
judice to  every  Claim,  to  which  the  Defendant  may  be  en- 
titled for  Compensation. 

Mr.  Hart,  and  Mr.  Owen,  in  support  of  the  Motion, 
mentioned  Balmanno  v.  Lumley  (6). 

Sir    Samuel    Bomilly,    and   Mr.    Roupell,    for    the 
Plaintiffs. 


The  Lord  Chancellor. 

The  general  Rule  is,  as  I  see  it  stated  in  Blyih  v.  Etn~ 
hirst  (c),  that  where  the  Record  raises  merely  the  Question 
of  Title,  or,  where  it  is  agreed  at  the  Bar,  that  there  is  no 
other  Question,  the  Court  will  immediately  direct  a  Re- 
ference to  the  Master  upon  the  Title;  following  the  first 
Decision  upon  that  Point  by  Lord  Rosslyn  (J) :  in  that 
Sort  of  Case  both  Parties  agreeing,  that,  if  there  is  a 
good  Title,  there  ought  to  be  a  specific  Performance ;  and 
the  Parties  supply  what  stands  at  the  Head  of  every  such 
Decree,  a  Declaration,  that  the  Contract  ought  to  be 
specifically  performed;  and  then  a  Direction  to  the  Master 
to  look  into  the  Title :  but,  if  the  Record  furnishes  the 
Question,  whether  there  ought  to  be  a  specific  Perform- 
ance, the  Court  does  not  give  that  Reference;  as  upon 


(a)   That  a  Vendor,  not'   ler,  10  Ves.  315,   Wynn  v. 
having  a  Title  at  the  Date  of    Morgan,  7  Fes.  202, 


the  Contract,  shall  have  a 
specific  Performance,  if  he 
procure  a  Title  before  the 
Report,  see  Morilock  v.  Bui* 


(b)  Ante,  224. 

(c)  Ante,  1. 

(d)  Moss  v.  Matthew,  S 
Ves.  279- 

other 
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other  Circumstances  a  Question  is  made,  whether,  even  if 
there  is  a  good  Title,  there  should  be  a  specific  Perform- 
ance. As  to  the  Question  of  Compensation  (a)  it  is 
true  generally,  but  not  universally,  that  the  Purchaser  may 
take  what  he  can  get  with  Compensation  for  what  he  can- 
not have  (fi) ;  and  I  doubt,  whether  that  is  ever  done  ex- 
cept, where  there  is  an  express  Undertaking  on  his  Part 
to  do  what  the  Qourt  shall  order;  which,  perhaps,  may 
distinguish  the  Case  that  has  been  mentioned. 


35S 


1813. 
Paton 

V. 

Rogers. 


The  Deposit  was  ordered  to  be  paid  into  Court ;  and 
the  rest  of  the  Motion  was  refused. 


(a)  As  to  Compensation 
generally,  see  Calcrqft  v. 
Roebuck,  1  Ves.  221,  Guest 
v.  Horn/ray y  5  Ves.  818, 
Drewe  v.  Hanson,  6  Ves. 675, 
Drewe  v.  Corp,  9  Ves.  303, 
Mortlock  v.  Buller,  10  Ves. 
306,  Dyer  v.  Hargrave,  10 
Ves.  505,  Halsey  v.  Grant, 
13    Ves.  73,    Horntfbloto    y. 


Shirley,  13  Ves.  81,  Alley  v. 
Deschamps,  13  Ves.  228, 
Browne  v.  Warner,  14  Ves. 
413,  MiUigan  v.  Cooke,  \6 
Ves.  1,  Toddv.  Gee,  17  Ves. 
27  S.  Howland  v.  Norris,  1 
Cox,  60. 

(b)  See  Mortlock  v.  BuL 
let,  loFiw.316.  Poolev.Sker- 
gold,  \  Cos,  2JS. 


Vol.  I. 


Aa 


DE 
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1813. 
Lincoln's  - 
Inn  Hall. 

Merck  27.  DE  MANNEVILLE  v.  CROMPTON. 

Marriage  FT!  HE  Bill  stated  the  Marriage  of  the  Plaintiff  on 

Settlement  of  A     the  21  st  of  April,  1 800,  with  Margaret  Crompton ; 

personal  Pro-  an(j  tnat  by  the  Marriage  Settlement,  dated  the  2d  of 

perty  m  gene-  April,  1800,  reciting,  that  Margaret  Crompton  was  pos- 

erms>    aU  sessed  of,  or  entitled  to,  a  considerable  personal  Estate,  Part 

9  whereof  was  secured  to  her  by  "  Mortgages.  Bonds,  Notes, 

"  Debts,  Bills.  „       ,     ,      ^        .......       s~^            '           ; 

m  _     .  "  and  other  Securities,   and  that  it  was  proposed,  that u  all 

"  N  t**_"  A-  "  anc*  s*D8u'ar  tne  sa^  personal  Estate  of  the  said  Mar- 
N  Inf  #  "  garet  Crompton"  should  be  assigned  and  vested  in  the 
of  Fraud  from  Defendants  Ann  Crompton  and  Edmund  Haworth  upoo 
the  Cancella-  ^e  Trusts  after  mentioned,  it  was  witnessed,  that  hi  Coo- 
tion,  during  sideration  of  the  said  intended  Marriage,  8cc.  Margaret 
the  Treaty,  Crompton  with  the  Consent  of  the  Plaintiff  assigned  unto 
upon  a  fair,  Ann  Crompton  and  Haworth  "  All  and  singular  the 
moral,  Con-  "  Monies,  Debts,  Bills,  Bonds,  Notes,  and  other  Se- 
sideration,  of  a  "  curities  for  Money,  Chattels  real  and  other  Chattels 
Note,  the  only  "  and  personal  Estate,"  of  Margaret  Crompton,  to  hold 
Instrument  of  to  such  Uses,  &c.  as  she  should  appoint,  and  for  want 
that  Descrip-  thereof  then  for  her  sole  and  separate  Use;  with  Limita- 
tion :  the  Mar-  ^on8  overj  Dv  wbich  the  Husband  took  a  partial,  con- 
riagenottaking  ^^^  Interest  (a);  and  a  Power  to  the  Trustees,  but 
place  upon  a  not  without  Ae  Consent  in  Writing  of  Mrs.  De  Manne- 

„  ,    _     . !  vitte,  to  call  in  any  of  the  Securities,  and  make  Sale  from 

of  the  Parti-  „.                         . 

,  Time  to  Time,  and  to  re-invest  the  Money  upon  the  same 

AmTunt.  Trust& 

Discretion  of  The  Bill  farther  stating,  that  among  the  Property  to 

Trustees,  hav-  wnicn  j^    j)e  ManneviUt  was   entitled,   was  a  Pro- 
ing  Power  to 

change  Secu-  (a)  See  De  ManneviUe  v.  De  tianneville,  10  Ve$.  52. 
rities,  but  not 

without  Consent,  not  controuled,  unless  mischievously  and  ruinously 

exercised.  v 

mbory 
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181$. 
Ds  Mannb- 

VILLB 

Cbokfton. 


misory  Note  for  <£2000  by  her  Mother  Ann  Crorhpton, 
the  Trustee,  for  valuable  Consideration,  which  Note  had 
been  cancelled  and  destroyed  either  by  the  Trustees,  or 
Mrs.  De  Matmeville,  who  had  ceased  to*  live  with  her 
Husband,  and  that  other  Property  was  out  upon  hazardous 
Security,  prayed  an  Account  of  the  personal  Estate, 
which  Margaret  De  ManneviUe  was  interested  in  or  en- 
titled to  at  the  Time  of  making  the  Settlement ;  and  that 
in  taking  the  Account  Ann  Crorttpton  may  stand  charged 
with  the  Sum  of  <£€000,  in  which  she  was  so  indebted  to 
her  Daughter,  8cc. 

The  Answer  of  the  Trustees  and  Mrs.  De  ManneviUe 
represented,  that  the  Note  for  <£2000  was  given  Seventeen 
Years  ago  by  Mrs.  Crampton,  without  any  Consideration, 
at  the  Instance  of  her  Brother,  as  some  Provision  in  case 
of  her  second  Marriage  for  her  Daughter ;  whose  For- 
tune at  that  Time  was  inconsiderable:  but  Mrs.  De 
ManneviUe  about  a  Year  before  her  Marriage,  whether 
before  or  after  the  Instructions  for  the  Settlement,  or 
while  the  Marriage  was  in  Contemplation,  the  De- 
fendants could  not  recollect,  having  acquired  fc  large 
Accession  of  Fortune,  without  the  Desire  or  previous 
Knowledge  of  her  Mother  brought  the  Note,  and  burnt 
it  before  her. 

'Mr.  Richards,  and  Mr.  BeU,  for  the  Plaintiffs.  / 

Sir  Samikl  Romilly,  and  Mr.  Jgar,  for  the  De- 
fendants. 

The  Lard  Chancellor.  .  ^yy^J^  /j**~- 

This  is  a  Case  of  Importance  in  Two  Views  of  it;  I  Material  Be- 
first,  I  should  be  very  unwilling  to  relax  a  Principle,  which  presentation 
has  long  prevailed  both  at  Law  and  in  Equity ;  that,  if  a  w  the  Circum- 
stances of  a 
Person,  contracting  Marriage,  made  good  even  at  the  Instance  of  Per- 
sona concerned  in  fraudulently  defeating  such  Representation. 
A  a  2  Representation 


356 


CASES  IN  CHANCERY. 


1813* 


De  Manne- 

VILLE 

V. 

Cromptok. 


Representation  is  made  upon  the  Circumstances  of  a  Per- 
son about  to  form  a  Connection  in  Marriage,  and  that 
Representation  is  of  such  a  Nature,  that,  if  not  made 
good,  or  if  varied,  it  will  materially  affect  the  Circum- 
stances in  life  of  that  Party,  Courts  both  of  Law  and 
Equity  will  hold  the  Party  bound  to  make  good  that  Re- 
presentation, even  at  the  Suit  of  Individuals,  concerned 
in  fraudulently  defeating  such  a  Representation,  upon 
which  that  Connection  was  proceeding  (a).    It  is,  how- 
ever, of  equal  Importance,  that  this  should  not  be  car- 
ried to  the  Extent,  that,  whenever  any  thing  occurs  in 
general  Treaty,  not  entering  into  Particulars,  or  shew- 
ing, that  the  Marriage  actually  took  place  upon  such  Re- 
presentation, that  Principle  is  to  be  applied  to  a  Case,  to 
which  it  has  no  Application,  and  tvas  n£ver  intended  to 
be  applied. 


With  these  general  Observations  I  come  to  the  Con- 
sideration of  the  Question,  whether  the  Defendant,  the 
Mother  of  Mrs.  De  ManneviUe,  is  bound  to  bring  into 
the  Fortune  of  her  Daughter  a  Sum  of  <£2000,  repre- 
sented as  due  to  her 'from  the  Mother  at  the  Commence- 
ment of  the  Treaty  of  Marriage.  The  Marriage  ap- 
pears to  have  been  in  Contemplation  from  January, 
1799,  when  Instructions  were  given  for  the  Settlement, 
to  April,  1800,  when  the  Marriage  took  place.  All  the 
personal  Property  of  Mrs.  De  ManneviUe  was  to  be  in- 
cluded ;  and  the  Settlement  is  an  Assignment  of  that 
personal  Estate  to  Two  Trustees,  one  of  whom  is  the 
Mother.  Whatever  the  Parties  might  have  understood,  it 
could  hardly  have  been  in  the  Contemplation  of  any  of  the 
professional  Gentlemen  consulted,  that  a  Note  was  to  be 
assigned  to  the  Debtor  in  that  Note,  as  a  Trustee  to  sue 
herself.    There  is  no  Evidence  or  Admission,  that  inj 

(a)  Neville  v.  Wilkinson,  1  Bro.  C.  C.  54$. 

Representation 
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Representation  was  ever  made  to  the  Plaintiff  farther  than 
that  it  was  in  Contemplation,  that  whatever  was  the  real 
or  personal  Property  of  the  Lady  would  be  the  Subject 
of  Settlement.  There  was  no  Representation  of  what 
Particulars  it  consisted,  or  of  the  actual  Amount :  nor 
%  there  any  Recital,  that 'particular  Property  should  be 
settled,  except  the  Word  "  Notes"  occurring  in  the  plural 
Number ;  and  there  is  no  Note,  unless  this  Note  for 
«£2000  was  intended.  When  we  are  fixing  Fraud  upon 
a  Party,  it  would  be  a  vast  deal  too  much  from  the  mere 
Circumstance,  that  this  Word  occurs  in  a  general  De- 
scription of  all  the  personal  Estate,  without  any  specific 
Representation,  and  that  there  is  no  Note  found  among 
the  Particulars  assigned,  to  infer  Fraud.  If  she  had 
changed  her  Securities  in  the  Course  of  the  Treaty,  and  at 
the  Conclusion  of  it  there  had  been  no  Bond,  but  many 
Notes,  the  Settlement  must  have  operated  upon  all  the 
Estate,  of  which  at  that  Time  she  was  seised  and  pos- 
sessed ;  comprehending  all  personal  Estate,  whether  fall- 
ing within  any  particular  Description,  or  not;  whether 
that  Description  was,  or  was  not  applicable  to  any  one 
Item.  It  is  therefore  too  much  from  the  mere  Circum- 
stance, that  no  Note  happens  to  be  found  among  the  Par- 
ticulars of  the  personal  Property, though  the  Word (t  Notes" 
is  in  the  Deed,  to  take  that  as  a  Ground  for  imputing 
Fraud :  though  there  was  no  particular  Conversation  as 
to  the  Nature  of  any  one  Security ;  and  the  Settlement 
was  prepared  upon  the  Suggestion,  that  it  would  be  in- 
convenient to  describe  or  schedule  the  Particulars ;  and 
therefore  the  Property  was  to  be  taken  in  the  gross. 


1813. 
De  Manne- 

VILLE 

v. 
Crompton. 


The  Representation  by  the  Answer  is,  that  this  Note 
was  not  given  for  valuable  Consideration,  and  payable  in 
all  Events,  but  that,  Mrs.  Crompton  being  a  young 
Widow,  her  Brother,  considering,  that  she  might  marry 
again,  represented  to  her,  that  she  should  make  some 
A  a  3  Provision 
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Provision  for  this  Child  in  the  Event  of  another  Mar* 
riage;  and  under  that  Recommendation  this  Note  was 
given  without  Consideration,  and  only  in  the  Event  of 
another  Marriage.  That  would  not  vary  the  QuesOoa, 
if,  though  payable  upon  a  Contingency,  it  was  Part  of 
the  Property,  with  Reference  td  which  the  Representatidf 
was  made.  The  Contingency  would  affect  its  Value :  bat 
whatever  it  was,  it  would  be  bound  by  that  Representa- 
tion. 


-  The  Answer  farther  represents,  that  Mrs*  De  Manmt- 
ville,  feeling,  that  she  ought  not  to  insist  upon  it,  de- 
stroyed this  Note:  with  regard  to  die  Time,  it  is  ei- 
tremely  difficult  to  say  with  positive  Certainty,  when  it 
was  destroyed :  but  if  it  depended  on  that,  there  is  safe 
cient  Ground  for  a  judicial  Opinion,  that  it  was  really 
given  up  after  January,  1709 ;  when  Instructions  for  the 
Settlement  were  given :  and  the  true  Question  is,  whether 
there  is  sufficient  Evidence  in  the  Nature  of  the  Trans* 
actions  from  January,  1799,  to  April,  1800,  of  a  Re- 
presentation, and  Assurance,*  (for  it  must  amount  to  that), 
that  the  personal  Estate,  as  it  stood  at  the  Commence- 
ment of  that  Period,  whatever  its  Amount,  should  in  no 
Way  be  diminished,  if  the  Marriage  should  take  place* 
Unless  there  is  clear  Evidence  of  that,  the  Settlement 
itself  must  be  the  Rule. 


Upon  that  Principle  my  Opinion  is,  that  the  Marriage 
was  not  upon  any  Representation  as  to  the  Amount  of  the 
Property  in  January,  1799 ;  that  it  should  be  in  no  Way 
diminished ;  or  that  this  Note  should  make  Part  of  the 
Settlement ;  and  I  should  go  beyond  auy  Precedent  by 
holding,  that  here  was  a  Representation  leading  to  Mar* 
riage,  which  was  either  fraudulently  or  substantially  de- 
feated by  what  took  place  afterwards  with  reference  to 

the 


the  Note, 
the  Note. 
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No  Relief  is  therefore  due  with  regard  to  1813. 


As  to  the  general  Ground  of  the  Bill,  this  is  a  Case, 
upon  which  it  is  not  within  the  Province  of  a  Court  of 
Equity  to  interfere ;  depending  upon  this.  If  there  are 
Trustees  authorized  to  lay  out  Money  upon  Government 
or  real  Securities,  or  personal  Property,  the  Court  in 
many  Instances  will  say,  they  shall  choose  tbat,  which 
is  best  If  personal  Property  is  out  upon  hazardous 
Securities,  which  is  charged  in  this' Bill,  but  positively 
denied,  there  is  no  Doubt,  tbat  Trustees  would  be  con- 
trouled  by  the  Court ;  and  even  their  Discretion  in  such  a 
Contract  as  this,  would  be  controuled,  if  that  Discretion 
was  shewn  to  be*  miscbievpusly  and  ruinously  exercised. 
One  Distinction  between  Courts  of  Law  and  Equity  is 
this :  the  Court  of  Law  has  before  it  the  Parties  interested : 
but  it  is  frequently  the  Interest  of  all  the  Parties  before  a 
Court  of  Equity  to  have  a  Decree  against  some  one,  who 
is  not  before  the  Court.  In  this  Case  the  Plaintiff's 
Construction  is  the  safest :  but  upon  the  Whole  of  this 
Deed,  containing  a  Proviso,  that  the  Trustees  shall  call 
in  any  of  the  Securities,  but  not  without  the  Consent  of 
Mrs.  De  Manneville,  why,  settling  her  own  Property  on 
Marriage,  may  she  not  stipulate,  that  they  shall  not  call 
in  Money  without  her  Consent  in  Writing :  and  if  that  is 
the  Contract,  what  Authority  has  a  Court  of  Equity  to 
strike  it  out  of  the  Settlement  ?  That  Stipulation  there- 
fore being  in  the  Settlement,  upon  the  general  Ground 
the  Bill  must  be  dismissed  without  Costs. 


De  Mannb- 

VILLK 

V. 

CrfOMPTON. 


Aa4 


RIDGE, 
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A  Farmer, 
making  Lime 
from  a  Lime- 
pit,  opened  and 
worked  before 
theCommence- 
nient  of  his 
Term,  and 
.selling  the  Sur- 
plus beyond 
what  he  re- 
quired for  Ma- 
nure, is  not  a 
Trader  within 
the  Bankrupt 
Laws. 


RIDGE,  Ex  parte  (I). 

THIS  Petition  was  presented  by  a  Bankrupt  to  su- 
persede the  Commission,  on  the  Ground,  that  the 
Petitioner  was  not  a  Trader.  The  Affidavits  in  support 
of  the  Petition  stated*  that  for  upwards  of  Fifteen  Years 
previous  to  the  Commission  the  Bankrupt  under  a  Lease 
occupied  a  Farm  ;  on  which  at  the  Time  he  entered  there 
was  a  Lime-pit ;  which  had  been  opened  and  worked  by 
former  Occupiers ;  that  after  he  so  entered  he  from  Time 
to  Time  dug  up  the  Lime-stone,  and  converted  the  same 
into  Lime  with  Materials,  purchased  by  him  for  that 
Purpose,  using  Part  of  the  Lime  for  the  Purpose  ot 
manuring  his  Farm  ;  and  disposing  of  such  Quantities  of 
the  lime,  so  made  by  him,  as  were  not  wanted  for  the 
Purposes  of  his  Farm,  to  other  Persons ;  and  that  he  did 
not  seek  his  Livelihood  by  making  and  selling  Lime  ;  nor 
did  he  take  the  Farm  for  that  Purppse  ;  and  he  did  not 
exercise  or  carry  on  any  Trade  or  Business  save  that  of 
a  Farmer. 


Mr.  Leach,  Mr.  Ctdlen,  and  Mr.  Parker,  in  support 
of  the  Petition. 


This  Case  falls  within  the  Principle  of  Newton  v.  New- 
ton  (a).  This  is  not  the  Case  of  a  Person,  taking  the 
Lime  Rock  for  the  Purpose  of  Sale :  it  is  Part  of  his 
Farm  :  he  Uses  the  Lime,  that  is  made  from  it,  to  manure 
his  Farm  ;  and  sells  the  Remainder.  The  Question,  which 
has  been  the  Subject  of  much  Doubt,  whether  a  mere 

(a)  1  Co.  Bankrupt  Laws,  57.  (Ed.  1804). 


(1)   1  Rose's  Bpt.  Ca.  316. 


Lime-burner 
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Lime- burner  is  a  Trader  within  the  Bankrupt  Laws,  does 
not  arise  here :  as  this  Petitioner  is  a  Farmer  selling  a 
surplus  Commodity :  nor  does  it  make  any  Difference, 
that  he  sells  that  Surplus  to  any  one  indiscriminately. 

Sir  Samuel  Romilly,  for  the  petitioning  Creditors,  ad- 
mitted, that  though  thi$  Case  never  had  been  decided  in 
Specie,  it  fell  within  the  general  Rule ;  and  was  not  to  be 
distinguished  from  Sutton  v.  Weeley  (a),  and  the  other 
Cases  on  Brick-making  and  Alum-works* 

The  Lord  Chancellor  said,  this  Case  could  not  be 
distinguished :  and  therefore  the  Commission  must  be 
superseded. 

The  Commission  was  superseded  with  Costs. 

i 

(a\  7  East.  442. 


1813. 


Ridge, 
Ex  parte* 


TREFUSIS  v.  CLINTON. 

AFTER  the  Sale  of  an  Estate  before  the  Master  the 
Biddings  were  opened ;  and,  the  Re-sale  having  pro- 
duced upwards  of  i?300O  more,  a  Motion  was  made  by 
the  Person,  who  had  opened  the  Biddings,  for  the  Re- 
turn of  his  Deposit,  and  a  Reference  to  the  Master  to  tax 
his  Costs,  incurred  in  opening  the. Biddings,  and  the  Re- 
sale, and  of  this  Application,  and  incidental  thereto,  as 
between  Solicitor  and  Client,  and  that,  when  taxed,  such 
Costs  may  be  directed  to  be  paid  by  the  Purchaser  out 
of  the  Put  chase-money. 

Sir 


1813. 
Lincoln's 
Inn  Hall. 
March  26. v 

A  Re-sale  on 
opening  Bid- 
dings pro- 
ducing a  con- 
siderable In- 
crease of  Price 
no  Ground  for 
Costs  to  the 
Person,  who 
opened  the 
Biddings. 
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1813,  Sir  Samuel  flomiUy,  in  support  of  the  Motion,  ob- 

Trefusj*  8ery*ng*  that  the  Return  of  the  Deposit  was  of  course, 

Vt  claimed  the  Costs  on  the  Ground  of  the  Benefit  produced 

Clinton.  by  opening  the  biddings.     .           tj 

Mr.  Heald  resisted  the  Motion. 


The  Lord  Chancellor!  granting  the  Motion,  so  far 
as  it  applied  to  the  Return  of  the  Deposit,  refused  it  as 
to  the  Costs,  as  contrary  to  the  Practice  (a). 


(a)  Rigby  v.  M'Namara, 
6  Fes.  466.    Earl  Maccles- 
field v.  Blake,  8   Fes.  21 4  $ 
but  where  the  Biddings  hare 
been  opened  for  the  express 


Object  of  Benefit  to  the  Fa- 
mily, Costs  are  allowed. 
Omenr.  Foulkes,  9  Fes.  348* 
West  v.  Fincent,  12  Fes.  6. 


1813. 
Lincoln's 
~  Inn  Hall. 

Feb.  26. 

In  proving  the 
Execution  of  a 
Devise  actual 
Signature  by 
the  Devisor  in 
the  Presence  of 
the  Three  sub- 
scribing Wit- 
nesses not  re- 
quired, if  he 
declares  it  to  be 
his  Will  before 
those,  who  did 
not  see  him 
sign;  and  sepa- 
rate Attesta- 
tions 


WESTBEECH  v.  KENNEDY. 

IN  a  Suit,  instituted  for  the  Execution  of  the  Trusts  of 
the  Will  of  Joseph  Westbeechf  devising  real  Estate, 
a  Question  arose,  whether  the  Will  was  duly  executed  ac- 
cording to  the  Statute  of  Frauds  (a). 

Richard  Emmersony  one  of  the  Three  subscribing 
Witnesses,  deposed,  that  the  Testator  produced  the  Will, 
and  "  did  in  the  Presence  and  Hearing  of  this  Deponent 
"  seal  the  same  and  publish  and  declare  the  same  as  his 
"  last  Will,"  Henry  Dimock,  one  other  of  th£  subscribing 
Witnesses,  being  present;  the  Deponent  not  recollecting 
with  Certainty,  whether  the  Testator  and  Henry  Dimock 


(a)  Stat.  29  Ch.  2.  c.  3. 


did 
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did  sign  in  his  Presence ;  though  he  believed  their  Names 
subscribed  to  be  of  their  Hand-writing, 

Henry  Dimock  deposed,  that  he  saw  the  Testator  duly 
sign,  seal  and  publish  his  Will ;  that  Richard  Emmerson 
was  present,  and  that  he  subscribed  Us  Name  in  the  Pre- 
sence of  this  Deponent 

Henry  Boys,  the  third  subscribing  Witness,  deposed, 
that  he  was  sent  for  to  be  a  Witness  to  the  Will  of  die 
Testator :  that  upon  his  attending  the  Testator  did  pro- 
duce the  Will  "  to  this  Deponent,  and  request  him  to  be 
"  a  Witness  thereto ;  and  he  the  said  Joseph  We4beech 
"  did  also  at  the  same  Time  seal  the  said  produced  Paper- 
"  writing,  and  publish  and  declare  the  same  as  and  for  his 
"  last  Will  and  Testament  in  the  Presence  and  Hearing  of 
"  him  this  Deponent :  but  the  said  Joseph  Westbeech  did 
"  not  sign  the  same  in  the  Presence  of  him  this  Deponent : 
"  such  produced  Paper-writing  appearing  to  have  been 
"  signed  by  him  the  said  Joseph  Westbeech,  and  also  by 
"  Henry  Dimock,  and  Richard  Emmerson,  whose  Names 
"  now  appear  to  be  set  and  subscribed  to  the  said  pro- 
u  duced  Paper-writing,  as  two  of  the  Witnesses  thereto, 
"  prior  to  this  Deponent's  attending  him  die  said  Joseph 
"  Westbeech,  as  aforesaid.'9 

Roys  also  stated,  that  he  believed  *h*  Hand-writing 
subscribed  to  be  the  Testator's,  having  often  seen  him 
write ;'  and  that,  when  he  this  Deponent  subscribed  his 
Name  as  a  Witness,  no  other  Person  was  present. 

Sir  Samuel  Romilly,  and  Mr.  Parker,  for  the  Plain- 
tiffs, contended,  that  it  was  noftaecessary,  that  the  Three 
Witnesses  should  be  together  present  at  the  Execution  of 
the  Will,  nor  that  they  should  see  the  Testator  sign,  if  he 

recognized 


1813. 

WS8TBSBC« 

9* 

Kbnnrdy. 
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Westbeech 

V. 

Kennedy. 


recognized  the  Signature  as  his ;  relying  on  Lemayne  v. 

Stanley. (a),  Jones  v.  Lake  (6),  Warnefbrd  v.  JVarne- 

ford  (c),  Smith  v.  Evans  (d)f  Dormer  v.  Thurland  (*), 

Grayson  v.  Atkinson  (f),  and  Stonehouse  v.  Evelyn  (g). 

Mr.  Hart,  and  Mr.  Perry,  for  the  Defendants. 

TAi  Lord  Chancellor  made  the  Decree  as  prayed. 


(a)  3  Lct.  1. 

\b)  2  A*.  176.  (in  Note) 
and  2  F«.  4551  S.  C. 

(c)  2  Str.  764. 

(J)  1  fFi&.3i3. 

(*)  2  P.  ffta.  509. 

(/)  2  Fm.  454. 

(g)  3  P.  Wms.  252.  See  also 
Ellis  v.  Smith,  1  Fm.jud.11. 
-^eWy  v.   Grix,  8  Fw.  504. 


Cook  v.  Parsons,  Prec.  Ch. 
184.  ^/ton.  2  Ch.  Ca.  109. 
Shires  v.  Glascock,  Salk.  688. 
Crg/*  v.  Paw/rf,  2  Stra.  1 109. 
Longford  v.  JEyr*,  1  P.  JF«. 
740.  Carleton  v.  Gri^ii,  I 
-Btirr.  549.  Right  v.  PriV*, 
Doug.  229.  Casson  v.  Z)a<fe, 
1  J?ro.  Ch.  Ca.  99,  and  Gryk 
v.  Gryfc,  2  .#*.  176. 


1813. 
Lincoln's 
Inn  Hall. 
March  4. 

Legacy  of 
£50  for  a  Ring 
Dot  specific : 
therefore  car- 
ryiog  Interest 
with  other 
pecuniary  Le- 
gacies. 


APREECE  v.  APREECE. 

OHUCKBVRGH  Ashby  Apreece    bequeathed  unto 
Robert  FarqvJcar^  and  his  Wife,  the  Sum  of  jP50 
each  for  a  Ring. 

Under  the  usual  Direction  to  compute  Interest  on  such 
of  the  Legacies  as  carried  Interest  the  Master  had  not 
allowed  any  Interest  on  these  Legacies,  considering 
them  in  the  Nature  of  specific  Bequests,  and  amounting 
to  the  same  as  if  the  Testator  had  bequeathed  the  Rings 
themselves. 

A  Motion 
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A  Motion  was  made  for  Liberty  to  except  to  the 
Master's  Report  for  not  allowing  Interest  on  the  Two 
Legacies. 

Mr.  Agar,  in  support  of  the  Motion,  contended,  that 
there  was  no  Ground  for  considering  the  Legacies  as 
specific;  and  therefore  Interest  must  be  computed  on 
them. 


365 
1813. 
Apreece 

Apreece. 


Mr.  ShadweU,  for  the  Defendant,  admitted,  that  he 
had  not'  discovered  any  Authority  for  a  Distinction  be- 
tween a  Legacy  of  i?50  for  a  Ring,  and  a  Legacy  of  £Sft 
simply. 

The  Lord  Chancellor  clearly  held,  that  these  Le- 
gacies were  not  specific  (a);  and  that  the  Legatees  there- 
fore were  entitled  to  Interest  within  the  Terms  of  the 
Decree. 


(a)  Most  of  the  Cases  oh 
specific  Legacies,  and  the 
Distinctions  upon  the  Sub- 
ject, will  be  found  in  Mr. 
Cox'b  Notes  to  Hinton  v. 
Pinke,  1  P.  JVnu.  539,  and 
Rider  v.  Wager,  2  P.  Wms. 
528.    Mr.  Raithby's  Note  to 


Broton  v.  Allen,  1  Vern.  31  % 
Mr.  Sanders's  Notes  to  Purse 
v.  Snaplin,  I  Atk.  414,  and 
Mr.  Fonblanque's  Note,  2 
Treat.  Eq.  369.  See  also 
Gillaume  v.  Adderley,  15 
Vet.  384,  referring  to  the 
late  Cases. 


BISHTON 
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Lincoln's 
Inn  H^ll. 
March3.14.16, 
An  Answer 
filed  is  a  suffi- 
cient Objection 
to  a  Motion  to 
extend  an  In- 
junction to  stay 
Trial :  but,  as 
the  Defendant 
submitted  to 
Exceptions, 
the  Order  was 
made:  an  in- 
sufficient An- 
swer being  no 
Answer, 


BISHTON*.  BIRCH  (1). 

THE  common  Injunction  having  been  obtained,  for 
want  of  Answer,  to  stay  Proceedings  at  Law,  tbe 
Plaintiff  moved,  that  the  Injunction  might  be  extended  to 
stay  Trial,  on  Affidavit,  that  he  verily  believed  he  could 
not  with  safety  proceed  to  Trial,  until  the  Defendant 
should  have  put  in  his  Answer;  and  that  a  Discovery 
would  arise  out  of  the  Answer,  so  as  to  enable  him  to 
make  a  good  Defence  to  the  Action. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Fisher >  in 
support  of  the  Motion. 

Mr.  Heald,  for  tbe  Defendant,  objected,  that  die  An- 
swer had  been  filed  that  Morning ;  and  produced  the  Sis- 
Clerk's  Certificate. 

Sir  Samuel  Romitty,  in  tfeply,  'contended,  that  the 
Answer  filed,  since  the  Notice  served,  and  immediately 
before  the  Motion  was  made,  could  form  no  Objection : 
the  Plaintiff  not  having  an  Opportunity  of  seeing,  whether 
it  was  a  sufficient  Answer ;  and  that  such  a  Practice,  per- 
mitting a  Defendant  to  defeat  the.  Motion  by  an  Answer 
of  a  few  Lines,  extremely  insufficient,  for  which  there  is 
no  Authority,  would  be  attended  with  great  Inconve- 
nience. 

The  Lard  Chancellor  said,  he  would  inquire  into 
the  Practice. 


March  14,  16.  Afterwards,  before  the  Motion  was  decided,  several 
Exceptions  were  filed ;  to  which  the  Defendant  imme- 
diately submitted ;  and  putrin  a  farther  Answer. 


(1)  Pott,  2  VoL  40. 


Upon 
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Upon  these  Facts  the  Motion  was  renewed ;  the  Plain- 
tiff insisting,  that  his  Right  to  have  the  Injunction  extended 
was  clear  by  the  Admission. 

Sir  Samuel  Romilty,  Mr,  Harti  and  Mr.  Fithe*,  for 
the  Plaintiff,  insisted,  that  it  was  now  put  out  of  all 
Doubt,  that  the  fofmer  Answer  was  insufficient;  and  ad 
insufficient  Answer  is  always  considered  as  no  Answer. 

Mr.  Heald,  for  the  Defendant,  contended,  that  in  de- 
termining this  Motion  the  subsequent  Circumstances 
could  not  be  taken  into  the  Consideration. 

The  Lord  Chancellor  said,  that  the  Court  being  in- 
formed of  the  Circumstances  relating  to  the  farther  An- 
swer, must  take  Notice  of  them,  and  give  them  their 
due  Weight  in  deciding  upon  the  Motion  to  extend  the 
Injunction ;  that  by  the  Practice  of  the  Court  the  Fact 
of  an  Answer  filed  was  a  sufficient  Objection  to  such  a 
Motion :  but  the  Defendant  having  submitted  to  Excep- 
tions, and  put  in  a  farther  Answer,  and  an  insufficient 
Answer  being  no  Answer,  the  Motion  must  now  be  de- 
cided* as  if  bo  Answer  bad  been  put  in ;  and  therefore, 
the  Injunction  must  be  extended  to  stay  Trial. 


The  Order  wad  made  accordingly  (a). 


THE 


(a)     Ex    Rektume,    Mr* 
Fisher.    The  following  Case 
'  wafl  produced  from  the  Re- 
gister'* Book : 
The    Govirnob   and  CoM- 
tahy  of  the  Royal  Ex- 
change    A&subanob    r. 
Babksb(I). 


Fkiatifb  obtained  the  com- 
mon  Injunction  to  stay  the 
Defendant's  Proceedings  at 
Law  until  Answer,  Clearance 
of  Contempt,  and  farther 
Order. 

3d  Feb.  1738.— The  De- 
fendant net  having  put  in  his 


1813. 

BishTon 

v. 
Birch. 


14th    Dec.    1737.  —The    Answer,  the  Plaintiffs  on  thii 


(1)  1  Dieklf. 


Day, 
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1813. 
•  Lincoln's 
Inn  Hall. 
March  17. 

Notice  of  Mo- 
tion to  dismiss 
the  Bill  for 
WantofPro- 
.  secution, 
Three  Terms 
having  elapsed 
after  Answer 
without  Re- 
plication, not 
necessary:  nor 
the  Six-Clerk's 
Certificate  on 
the  Motion,  if 
produced  to 
Register,  when 
the  Order  is 
drawn  up. 


THE  ATTORNEY-GENERAL  v.  FINCH. 

THE  Answer  having  been  filed  on  the  28th  of  May, 
1812,  and  no  farther  Proceedings  having  taken 
place  in  the  Cause,  the  Defendants  obtained  the  usual 
Order  on  the  20th  of  February,  to  dismiss  the  Bill  for 
Want  of  Prosecution:  but  their  Clerk  in  Court  refused  to 
procure  the  Six-Clerk's  Certificate ;  as  no  Note  had  been 
given  to  the  Plaintiff  of  the  Intention  to  dismiss  the  Bill, 
and  that,  therefore,  it  was  contrary  to  the  Prac- 
tice in  the  Office.  On  the  24th  of  February  an 
Order  was  made,,  that  the  Defendant's  Clerk  in  Court, 


Day, being  a  Saturday,  moved, 
that  the  Injunction  might 
extend  to  stay  Trial.  The 
Defendant's  Counsel  stated, 
that  the  Answer  would  be 
put  in  on  Monday;  upon 
which  the  Court  did  not 
make  any  Order. 

6th  Feb.  1738.— The  De- 
fendant's Answer  not  having 
been  put  in,  the  Plaintiffs 
again  moved  the  Court  on 
this  Day  that  the  Injunction 
might  extend  to  stay  Trial ; 
which,  upon  hearing  an  Affi- 
davit of  Notice  of  Motion 
to  the  Defendant  read,  was 
ordered  accordingly. — Reg. 
Lib.  B.  1738.  Fo.  169. 

1 2th  Feb.  1738.— The  De- 
fendant having  put   in  his 


Answer,  applied  to  the  Court 
this  Day  to  discharge  the 
Order  of  the  6th  February,  ex- 
tending the  Injunction  to  stay 
Trial  $  and  the  Court  upon 
hearing  Counsel  for  the  Plain- 
tins  and  the  Defendant's  An- 
swer read,  ordered  the  In- 
junction to  extend  to  stay 
Trial  to  be  discharged.— 
Reg.  Lib.  B.  1738.  Fo.  244. 
13th  Afar.  1738.— From 
the  Registers  Minute  Book 
it  appears  to  have  been  stated 
to  the  Court,  that  Excep- 
tions were  taken  to  the  An- 
swer: but  the  Exceptions 
were  afterwards  on  the  Plain- 
tiff's Motion  withdrawn  on 
Payment  of  Costs. 

should 
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should  procure  the  Certificate :  but,  before  it  was  ob- 
tained, on  the  25th  of  February*  Replication  was  filed. 

A  Motion  was  made  by  the  Defendants,  that  the  Re- 
plication may  be  withdrawn,  and  the  Bill  dismissed  with 
Costs  for  want  of  Prosecution  as  of  the  20th  of  February ; 
and  that  the  Relators,  or  the  Defendant's  Clerk  in  Court, 
may  pay  the  Costs. 

Sir  Samuel  Romilly,  and  Mr.  Beames,  in  support  of 
the  Motion. 


1813. 


The 

Attornby- 

Genbkal 

Finch. 


That  Rule  of  Practice,  which  entitles  a  Defendant  to 
dismiss  the  Bill,  if  Three  Terms  have  elapsed  without 
any  Step  taken  by  the  Plaintiff  (a),  dannot  now  be  dis- 
puted ;  and  few  Rules  have  a  more  salutary  Effect  by 
limiting  the  Period  of  vexatious  Delay.  The  Question  is, 
whether  the  Defendants,  being  within  the  Terms  of  the 
general  Rule,  and  having  obtained  the  Order  to  dismiss, 
shall  be  detained  in  Court  by  a  Replication,  filed  after 
that  Order  was  obtained.  The  Bill  was  virtually  out 
of  Court  the  Moment  the  Order  was  pronounced ;  the 
Order  being  the  efficient  Proceeding ;  and  the  Act  of 
drawing  it  up  being  merely  for  the  Purpose  of  recording 
it,  and  giving  Authority  for  the  subsequent  Proceedings 
for  Costs.  This  is  confirmed  by  the  Manner,  in  which 
the  Books  of  Practice  speak  of  the  different  Modes  of 
meeting  a  Motion  to  dismiss ;  which  are  Three :  filing  a 
Replication,  moving  to  amend,  and  undertaking  to  speed 
the  Cause  (4).     It  is  true,  this  Order  was  obtained  in  the 

(a)  1  Prax.  Aim.  34.  Pract.  226.  NewlamPs  Pract. 
2   Barrison'8    Pract.    605.    106. 

P*act.  Reg.   178.    Tamer's        (6)  Netbland**  Pract.  107* 

109. 
Vol.  I.  B  b  present 
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present  Case  without  producing  the  Six-Ckfk's  Cotit 
cate :  but  by  the  modern  Practice  that  is  mecav) 
when  the  Motion  is  made ;  and  it  is  sufficient,  if  the  C* 
tificate  is  produced  to  the  Register,  before  the  Orderi 
drawn  up ;  although  not  obtained,  when  the  Order  m 
made;  as  decided  by  jour  Lordship  after  mature  Ok 
sideration  in  If  ills  v.  Pugh  (a)%  followed  bj  McMd*\ 
Sisson  (b). 

Mr.  Johnson,  for  the  Relators. 

The  Lord  Chancellor  declared,  that  the  PncH 

does  not  require  a  Defendant  to  hand  Qver  to  the  PW"» 

a  Note  of  his  Intention  to  dismiss  die  Bill;  tW* 

Courtesy,  as  it  is  termed,  among  the  Clerks  in  CotfM 

not  wholesome ;  being  in  direct  Opposition  to  a  go* 

Rule  of  Practice,  laid  down  by  the  Court  (c) ;  mat  4 

Practice  to  move  without  producing  the  Certificate 

established  in  the  Two  Cases  cited ;  the  Defendant  roori 

on  bis  Title  to  have  that  Certificate;  and  producing 

when  the  Order  is  to  be  drawn  up :  a  Practice  too  H 

settled  to  be  now  altered :  that,  the  Defendants  tk 

'  fore  having  a  clear  Right  to  the  Certificate  in  tb» 

stance,  this  Application  must  be  granted  with  Costs,  to 

paid  by  the  Relator*  ( i ). 

Afterwards,  upon  the  Suggestion,  mat  the  Omissk* 
file  the  Replication  was  a  mere  Slip,  it  was  ordered, ' 
the  Replication  should  not  be  withdrawn ;  but  the  Info 
ation  was  retained,  the  Relators  paying  all  the  Costs  (i 


(a)  10  Pe*.403. 
(*)12  Fes.  465.  Am 
v.  Bymr,  Ante,  310. 


(c)    Jadaom    r.   Pi 
\6  Vet.  204,  and  me 
feftnees  in  the  Note  (*)• 


(l)  Day  v.  Sate,  post,  3    3  Vol  I.  BeBimgkamv.B 
V0U170.  I  Mad.  265. 

(o)  Filler  r.  Wilhs,  post  y 
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1813. 
Lincoln's 
Inn  Hall. 

March  30. 
DICK  v.-  S  WINTON.  AprU  15# 

IN  March,  1304,  the  Defendant,   as  Captain  of  an      Writ  of  Ne 

East  India  Merchant  Ship,  and  William  Dick,  as  exeat  Regno 

Purser,  being  about  to  sail  to  the  East  Indies,  agreed  to  discharged 

be  jointly  interested  in  the  trading  Adventures,  Freight,  witn  Costs  \ 

Tonnage,  Passage  Money,  and  Profits,  to  which   they  having  issued 

would  be  entitled,  as  Captain  and  Purser,  during  the  a«ain8t  tne 

Voyage,  in  the  Proportions  of  Four-fifths  to  Swinton,  CaPtainofan 

and   One-fifth  to  Dick.     In  Jpril,   1806,  Dick  died  g^''7*** 

intestate,  and  unmarried.     A  Bill,  filed  by  his  Admini-  .         ...      » 

just  sailing  for 
strators,  prayed  an  Accouut  and  the  Writ  of  Ne  exeat  .  ..  ^era 

Regno  ;  and  the  motion  for  the  Writ  was  supported  by  con8jderable 
an  Affidavit,  that  the  Defendant  was  at  the  Decease  of  Residence  in 
William  Dick  indebted  to  him  in  the  Sum  of  £\0Q0  at  tyg  Country. 
least  on  account   of  the  Monies,  received  by  the  De- 
fendant in  respect  of  the  Adventure,  &c.  stating   the\ 
Belief  of  the  Deponent  that  the  Defendant  was  about  to  I 
leave  England,  and  to  proceed  to  the  East  Indies,  or  ! 
some  other  Parts  beyond  the  Seas,   being  appointed  I 
Captain  of  the  Carnatic  East-India-Man ;  and  was  pre-  \ 
paring  to  sail  in  a  few  Days. 

Mr.  Sidebottom,  in  support  of  the  Motion. 

The  Lord  Chancellor  inquired  as  to  the  Nature  of 
the  Trade ;  whether  it  was  a  legal  Trade ;  and  whether  the 
Dealings  were  such  as  were  allowed  to  be  carried  on  by 
the  East-India  Company ;  requiring  the  Deponent  to  add 
to  die  Affidavit,  that  the  Dealings  and  Transactions  were, 
as  he  believes,  legal. 

B  b  2  Tlie 
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1813.  The  Affidavit  was  accordingly  amended ;  stating  farther 

Dick  ^e  Belief  of  the  Deponent,  that  the  Trade,  so  agreed  to 

Vc  be  carried  on  by  William  Dick  and  the  Defendant,  and 

SwIkton.      which  was  afterwards  so  carried  on  by  them,  was  a  legal 
Trade,  and  not  prohibited  by  the  Laws  of  this  Country, 
'  or  the  Charters  or  Regulations  of  the  East  India  Com- 

pany.    Upon  that  Affidavit  the  Lord  Chancellor  granted 
the  Writ ;  ordering  it  to  be  indorsed  for  ,£1000. 


April  15»  A  Motion  was  made  to  discharge  the  Writ  of  Ne  txtat 

Rtgno  under  the  Circumstances,  stated  by  the  Answer; 
that  the  Account  had  been  settled  by  a  common  Agent; 
leaving  a  Balance  against  the  Defendant  of  «£ 391 ;  and, 
the  Defendant  having  been  several  Months  in  England,  At 
Bill  was  filed,  and  the  Writ  obtained  just  as  he  was  sail- 
ing from  the  River  as  Captain  of  an  India  Ship  in  the 
usual  Course.  The  Ship  being  at  Gravesend,  he  ob- 
tained Leave  from  the  East  India  Company  to  permit 
another  Captain  to  navigate  her  to  Portsmouth ;  and  com- 
ing to  Town,  put  in  his  Answer ;  submitting  to  pay  into 
Court  the  Balance  of  ofc'391. 

Sir  Samuel  Romilly,  and  Mr.  Cooke,  in  support  of  the 
Motion,  observing,  that  this  Writ  is  a  most  powerful  In- 
strument, contended,  that  such  an  Application  of  it  was 
an  Abuse,  that  ought  to  be  marked  with  Costs :  the  De- 
fendant having  been  so  long  in  this  Country  without  any 
Attempt  to  enforce  this  Demand  until  the  Instant  of  hb 
Departure  in  the  usual  Course  as  Captain  of  an  Indk. 
man;  when  it  was  notorious,  that  he  could  not  be  de- 
tained without  absolute  Ruin ;  and  must  therefore  sub- 
mit to  the  Terms  imposed ;  and  farther  insisting,  that  this 
Writ  was  improperly  applied  to  such  a  Departure  from 
tliis  Country  for  a  temporary  Purpose  without  a  view 

to  permanent  Residence  abroad. 

Mr. 
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Mr,  Hart,  for  the  Plaintiffs,  maintained  their  Right  to  1813. 

this  Writ  upon  the  Affidavit  of  an  equitable  Debt,  and  Dick 

their  Belief,  that  the  Defendant  was  leaving  the  Country. 


The  Lord  Chancellor. 


v. 

SW1NT0N. 


I  quite  agree,  that  this  Writ  is  a  most  powerful  Instru- 
nent ;  and  I  never  apply  it  without  Apprehension.     This      *™  °*  Ne 
Court  has  made  Use  of  this  great  prerogative  Writ  for  the  €Xtat  RtSno*  * 
Purpose  of  holding  a  Man  to  what  is  called  equitable  **r        \       ®^ 
Bail.     Upon  this  Application  I  have  no  Doubt ;   having     ...        !   P 
frequently  observed  the  Difference  in  the  Practice  of  the  purD08e  0f 
Courts  of  King's  Bench  and  Common  Pleas%     In  the  eqUitable  Bail. 
Kings  Bench,  if  a  Plaintiff  swore  to  any  Debt,  however      Practice  of 
large   the  Amount,  the  Defendant   was  arrested;   and  the  Court  of 
obliged  to  find  Bail  for  that  Sum.     I  believe,  they  have    Common  Pleas 
lately  altered  that  Practice :  but  the  Court  of  Common  to  examine  the 
Pleas,  when  I  was  Chief  Justice,  always  entered  into  the  Affidavit  to 
Propriety  of  the  Affidavit;  and  reduced  the  Bail  accord-  hold  to  Bail, 
ingly.     So  this  Writ  has  been  modelled  upon  the  View,  reducing 
which  the  Court  has  taken  upon  the  Answer  as  to  the  the  Bail  ac* 
Sum,  for  which  die  Defendant  ought  to  be  held  to  Bail,      cordingly, 

lately  adopted 

This  Writ  has  issued  under  these  Circumstances :  a  De-  J  e  t  0U 
mand  arising  several  Years  ago :  the  Account  settled  by  a 
common  Agent :  that  Settlement  leaving  a  Balance  of  £'69  i 
to  be  paid  by  the  Defendant,  known  to  be  the  Captain  of 
an  India  Ship,  and  the  Time  of  her  sailing  known;  and 
no  Reason  appears,  why  this  Writ  should  not  have  issued, 
so  that  the  Answer  might  have  been  put  in,  and  the  Thing 
settled,  long  ago.  '  In  such  a  Case  it  is  extremely  reason- 
able, that  the  Defendant  should  be  discharged,  paying  into 
Court  the  Balance  of  <£391,  deducting  the  Costs  he  has 
been  put  to.  Let  him  pay  in  that  Sum  with  Liberty  to 
apply  for  the  Costs,  when  taxed  (a). 

(a)  See  the  brief  View  of    by  Mr.  Beames.    CoUinson  v. 

the  Writ  of  Ne  exeat  Regno    18  Vcs.  353. 

Bb3  HOWARD 
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1813, 

April  23. 

Ante,  p,  202. 

An  Issue  di- 
rected. Liberty 
for  each  Party 
to  examine  the 
other  refused 
without  Con- 
sent. 


HOWARD  v.  BRAITHWAITE. 

IN  this  Cause  (a)  the  Lord  Chancellor  again  weut 
through  the  Circumstances ;  and,  repeating  the  Opinion 
he  had  formerly  expressed,  declared,  that  the  Court  could 
not  decree  a  specific  Performance ;  but  would  direct  as 
Issue,  if  the  Plaintiffs  chose  to  take  it,  whether  the  De- 
fendant's Solicitor  was  lawfully  authorized  to  sign  the 
Agreement ;  though,  the  Plaintiff's  Solicitor  being  dead, 
and  Ashtorty  it  was  said,  uot  to  be  found,  the  Plain- 
tiffs would  try  it  with  great  Disadvantage ;  that,  if  thf 
Plaintiffs  would  not  try  it,  the  Bill  must  be  dismissed: 
but  the  Court  would  never  give  Costs  in  such  a  Case. 

Mr.  Leach,  for  the  Plaintiffs,  accepted  the  Offer  of  an 
Issue ;  and  proposed,  that  each  Party  should  have  Liberty 
to  examine  the  other  as  a  Witness. 

The  Lord  Chancellor  said,  that  was  a  very  im- 
portant Consideration ;  and  could  not  be  without  Con- 
sent. 

The  Decree  was  pronounced  accordingly  for  an  Issue     '' 
without  that  Direction. 

(a)  Reported  ante,  p.  202. 


WINCH 
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Rolls. 

WINCH  v.  WINCHESTER,  D^lb. 

IN  December,  1809,  the  Plaintiffs,  as  Trustees  under  a    Purchaser  not 

Deed,  executed  by  Edward  Jewhurst,  put  up  to  Sale  entitled  to  an 

by  Auction  an  Estate  described  by  the  Particular   as  Abatement  for 

"  containing  by  Estimation  Forty-one  Acres,  be  the  same  a  Deficiency  in 

11  more  or  less,"  and  as  being  in  the  Occupation  of  Ed-  Quantity :  the 

ward  Jewhurst.    At  the  Sale  John  Ayerst,  as  the  Agent  Pa,*icular  de- 

of  the  Defendant,  became  the  Purchaser;  and  signed  an  8cnblng  the 

Agreement  for  that  Purpose;  and  shortly  after  the  Sale  ^^  **  con' 
.  .  taming  by  Es- 

entered  into  Possession.    The  Bill  prayed  a  specific  Per-    .       .     i, 

1        -        *  timationForty- 

formance.  A         , 

one  Acres,  be 

the  same  more 
The  Defendant  by  his  Answer  stated,  that  he  was  in-  or  j^^ 

duced  to  purchase  under  the  Impression,  that  the  Farm    paroi  £vi- 
contained  the  particular  Quantity  of  Land  alleged;  that  his  dence  of  De- 
Agent  previously  to  the  Sale  had  been  informed  by  Jew-  clarations  by 
hurst,  in  answer  to  an  Inquiry,  that  the  Estate  consisted  the  Auctioneer 
of  Forty-one  Acres ;  and  had  at  the  Sale  and  previously  to  at  the  Sale, 
its  commencing  publicly  asked  the  Auctioneer,  what  Quan-  warranting  the 
tity  he  sold  the  Farm  for;  who  replied,  "  Forty-one  Acres ;"  Quantity,  re- 
adding,  "  if  die  Purchaser  does  not  like  to  take  it  so,  it  cei*ed  m  °P' 
"  shall  be  measured :  and  if  it  proves  more,  the  Excess  P0SltI0n  t0  a 
"  must  be  paid  for;  if  less,  an  Abatement  shall  be  made."  8Peci  c    er" 
*  The  Answer  farther  stated,  that  the  Land  had  been  since  '-if 

measured,  and  amounted  only  to  between  Thirty-five  and  «       . 

rr» .         .  .  Fraud ;  not  to 

Thirty-six  Acres;  but  the  Defendant  submitted  to  perform      ..        p 

the  Agreement,  having  an  Abatement  for  the  Quantity  of  formance# 

Land  deficient. 

Sir  Samuel  Romilly,  and  Mr.  Newland,  for  the  Plain- 
tiffs, insisted,  that  a  specific  Performance  must  under  the 
Circumstances  be  decreed ;  and  mentioned  Higginson  v. 
Bb4  Clowes, 
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1812.  Clowes  (a),  as  an  Authority,  that  parol  Evidence  of  De- 

y^^H        clarations  by  the  Auctioneer  cannot  be  read  to  explain  the 
•  M  Particular  of  Sale. 

WINCHESTER. 

Mr.  Hart,  and  Mr.  Grimwood,  for  the  Defendant. 


The  Master  of  the  Rolls. 

This  Bill  seeks  to  compel  the  Defendant  specifically  to 
perform  an  Agreement,  into  which  he  entered  for  the 
Purchase  of  an  Estate!  which  had  belonged  to  Jewhurst; 
who  conveyed  to  the  Plaintiffs,  on  Trust  to  sell  for  the 
Payment  of  his  Debts.  The  Plaintiffs,  as  Trustees,  put  die 
Estate  up  to  Sale  by  Auction  in  1809.  The  Defendant 
through  his  Father-in-law  Ayint  was  the  Purchaser;  who 
signed  the  Agreement  on  the  Particular.  The  Descrip- 
tion of  the  Estate  in  the  Particular  represents  it  as  con- 
taining by  Estimation  Forty  one  Acres,  be  the  same  more 
or  less.  The  only  Objection  made  is,  that  the  Estate 
does  not  contain  Forty-one  Acres ;  but  upon  Measure- 
ment appears  to  be  less  than  that  Quantity  by  Five  Acres 
and  a  Fraction :  the  Defendant  insisting  upon  an  Abate- 
ment out  of  the  Purchase-money  for  this  Difference;  first, 
upon  the  Specification  of  Quantity  in  the  Particular ;  next 
upon  the  Ground  of  a  Representation,  or  Warranty,  ver- 
bally given  by  the  Auctioneer  at  the  Time  of  the  Sale. 

As  to  the  First,  the  Effect  of  the  Words  "  more  or  less,"  added 

Effect  of  the  to  [the  Statement  of  Quantity,  has  never  been  yet  abso- 
Words"be  the  lutely  fixed  by  Decision  (6);  being  considered,  sometimes 
«  same  more  a8  extending  only  to  cover  a  small  Difference,  the  one 
Way,  or  the  other ;  sometimes,  as  leaving  the  Quantity 
altogether  uncertain,  and  throwing  upon  the  Purchaser  the 


€i  or  less"  in  a 
Particular  of 
Sale,  Qtusre. 


(a)  15  Vtt.  516 ;  and  see        (b)  Hill  v.  Buckley,  Yf  Vee. 

Ctowesv.Higginson9Post,524.    394. 

Necessity 
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Necessity  of  satisfying  himself  with  regard  to  it     la  this  1612. 


Instance  the  Description  is  rendered  still  more  loosefy  the  \v^ 
Addition  of  the  Words  "  by  Estimation."  The  estimated 
Extent  of  Ground  frequently  proves  quite  different  from  Winchester. 
its  Contents  by  actual  Measurement.  It  cannot  be  con- 
tended, that  the  Terms  "estimated"  and  "  measured*'  have 
the  same  Meaning.  If  a  Man  were  told,  that  a  Piece  of 
Land  was  never  measured,  but  is  estimated  to  contain 
Forty-one  Acres,  would  that  Representation  be  falsified 
by  shewing,  that,  when  measured,  it  did  not  contain  the 
specified  Number  of  Acres  ?  The  only  Contradiction  to 
that  Proposition  would  be,  that  it  had  not  been  estimated 
to  contain  so  much. 

Supposing,  that  the  Vendors  knew  the  true  Quantity,  it 
would  be  a  different  Question,  whether  by  the  Use  of  such 
Phrases  they  could  be  protected  from  the  Obligation  to 
make  it  good.  Some  Attempt  was  made  to  affect  them 
with  such  Knowledge  through  the  Medium  of  Jew- 
hurst;  who,  according  to  the  Testimony  of  one  Noakes, 
when  a  Valuation  of  the  Lands  in  the  Parish  was  making 
by  Direction  of  the  Parishioners,  stated  to  the  Valuers  the 
Contents  of  his  Farm,  as  amounting  only  to  Twenty-nine 
Acres,  exclusive  of  Hedges,  Roads,  and  Waste ;  and  said, 
the  Map  Account  was  Thirty-six  Acres ;  and  then  one 
Springet  deposes,  that  Two  or  Three  Days  before  the 
Sale  Jewhurst  walked  over  the  Farm  with  him ;  and  spe- 
cified the  Contents  of  the  different  Fields ;  which,  being 
added  together,  amounted  to  Forty-one  Acres, 

What  Jewhurst9 8  own  Knowledge,  or  Belief,  was  upon 
this  Subject  is  not  ascertained.  He  may  as  well  be  sup- 
posed to  have  purposely  under-stated  the  Quantity  on  the 
one  Occasion  as  to  have  over-stated  it  on  the  other;  but, 
be  that  as  it  may,  it  is  not  shewn,  that  the  Plaintiffs  knew 
any  Thing  of  either  Statement.    It  does  not  appear,  that 

Jewhurst 
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1812.  Jcwkurst  was  employed  by" them  to  shew,  or  describe)  the 

Winch         Lantf*  or  was  in  any  way  their  Agent.    They  are  there- 
in fore  not  bound  by  any  Representation  of  his $  and,  putting 
Winchester.  Fratid,  as  it  must  be  put,  out  of  the  Question,  I  do  not 
conceive,  that  the  Defendant  is  entitled  to  an  Abatement 
out  of  the  Purchase-money  for  the  Deficiency  of  Quantity. 

The  Question  then  is  as  to  the  Admissibility,  and  next 
as  to  the  Sufficiency,  of  the  Evidence  of  the  Auctioneer's 
Declaration  at  the  Sale.  The  Defendant  says.  Agent; 
his  Agent9  distinctly  inquired  of  the  Auctioneer,  for  what 
Quantity  he  sold  the  Farm ;  and  the  Auctioneer  answered 
"  we  sell  it  for  Forty-one  Acres :  but,  if  the  Purchaser 
"  does  not  like  to  take  it  so,  it  shall  be  measured;  aud,  if 
"  it  proves  more,  the  Excess  must  be  paid  for:  if  less,  an 
'(  Abatement  shall  be  made." 

As  to  the  Admissibility  of  the  Evidence,  it  must  depend 
upon  the  Purpose,  for  which  it  is  produced*  If  the  De- 
fendant insists,  that  the  Evidence  being  received,  he  will 
be  entitled  to  have  the  Contract  performed  with  an  Abate- 
ment  of  the  Price,  I  think  it  not  admissible  for  that  Pur- 
pose ;  as  the  Court  cannot  execute  in  his  Favor  a  written 
Agreement  with  a  Variation  introduced  by  parol  Testi- 
mony :  but,  if  he  says,  he  was  deceived  by  this  Represent- 
ation, and  therefore  was  induced  by  Fraud  to  enter  into 
the  Contract,  and  offers  the  Evidence  for  the  Purpose  of 
getting  rid  of  such  Contract  altogether,  for  that  Purpose, 
I  think,  it  may  be  received  ;  as,  if  such  a  Declaration  was 
made  by  the  Auctioneer,  it  would  undoubtedly  be  fraudu- 
lent and  unfair  in  the  Plaintiffs  to  insist  upon  the  Execu- 
tion of  the  Contract,  not  giving  the  Defendant,  the  Be- 
nefit of  that  Declaration  (a). 

(a)  The  Marquis  of  Town-    \65,    and    the    References, 
dead  v.  Stangroom,  6  Vcs.  328-     Clones  v.  Higginson,  Post. 
Rcmsboftom  v.  Gosden,  Ante. 

With 
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With  regard  to  the  Evidence  itself,  Three  Witnesses  1812. 

depot*  positively  to  the  Declaration,  as  made  by  the        xu^i 
Auctioneer  in  die  Terms  I  have  mentioned:  Two,  of  the 


v. 


Name  of  Springe t,  do  not  recollect,  that  it  was  preceded  \ylNCHB$TRR. 

by  any  Inquiry  from  any  Person :  but  Aytrst  says,  it  was 

an  Answer,  made  to  an  Inquiry  by  him  in  the  Hearing  of 

all  the  Persons  present;  and  Two  of  the  Plaintiffs,  he 

says,  were  present,  and  did  not  contradict  the  Auctioneer. 

On  the  other  Hand,  the  Auctioneer,  being  examined,  does 

not  in  plain  and  explicit  Terms  deny  such  Declaration ; 

but  says,  he  did  not  make  any  Declaration  contradictory 

to  the  Representation  by  the  Particular ;  and  that  he  was 

not  authorized  to  make  the  Declaration,  specified  by 

Ay  erst,  and  stated  in  the  Answer ;  not,  that  he  did  not 

make  a  Declaration  in  those  Words.     That  Declaration 

is  therefore  made  out  sufficiently  by  the  Evidence. 

It  is  said  for  the  Plaintiffs,  that,  at  most,  this  gives  an 
Option  to  the  Defendant  either  to  take  the  Land  as 
Forty-one  Acres,  or  to  have  it  measured :  and  that  by 
taking  Possession,  and  beginning  to  cultivate  the  Land, 
he  waived  that  Option,  and  consented  to  take  it  as  Forty- 
one  Acres :  but,  if  the  parol  Evidence  is  to  be  taken  as  *  - 
die  Rule,  the  Defendant  was  to  have  the  Land,  be  the 
Quantity  what  it  might :  the  Measurement  was  material 
only  to  ascertain  the  Price ;  and  therefore  was  in  Time, 
if  before  the  Payment.  Several  Observations  were  made 
upon  the  Inconsistency  of  the  Defendant's  Conduct  on 
the  Supposition,  that  the  Payment  was  to  be  by  Measure- 
ment:  if  so,  the  measuring  was  as  much  of  course  as  the 
valuing  of  the  Timber,  or  the  Stock  ;  and  yet  no  Propo- 
sition dame  from  the  Defendant  for  Measurement ;  and 
it  was  by  mere  Accident,  that,  the  Persons,  who  were 
to  value  the  Timber,  not  being  able  to  agree  upon  the 
Value  of  a  Copse-wood  in  one  Field,  and  having  that 

measured, 
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1812.         measured,  Ay  erst  said,  as  they  were  measuring  Part,  they 
w*"v""r  might  as   well   measure  the   whole.      The  Defendant 

thought  so  little  of  measuring  the  Land,  that  he  ap- 
Winchester.  P°*nte(*  a  Day  f°r  fiwuly  settling  the  Business ;  not  know- 
ing, that  any  Measurement  had  taken  place ;  and  at  that 
Meeting  he  was  informed  by  Ayerit  of  the  Measurement 
and  the  Result.  Upon  that  a  long  Negotiation  and  Cor- 
respondence took  place,  and  sev eral  Meetings ;  and  at 
none  of  them  did  the  Defendant  insist  upon  this  parol 
Declaration,  supposed  to  have  been  made  at  the  Auction: 
whereas  the  Objection  was  plain:  no  Matter,  what  the 
Conditions  of  Sale  import :  the  Auctioneer  did  say  dis- 
tinctly, that  the  Land  was  to  be  measured,  and  to  be  paid 
for  accordingly. 

These  Circumstances  throw  a  Degree  of  Doubt  upon 
the  Evidence ;  but  are  not  sufficient  to  impeach  its 
Veracity,  particularly  in  the  Absence  of  a  plain  Denial 
by  the  Auctioneer  himself;  and  with  this  Circumstance, 
that  a  Witness  represents  the  Auctioneer  to  have  said,  at 
a  subsequent  Period,  that  he  did  sell  at  Forty-one  Acres; 
and,  if  it  turned  out  less,  there  should  be  an  Abatement. 
The  Answer  therefore  asserting,  that  such  Declaration 
was  made  at  the  Sale,  is  sufficiently  made  out ;  and  con- 
sequently the  Defendant  cannot  be  compelled  to  take  the 
Land  without  an  Abatement.  If  he  will  not  take  it,  the 
Bill  must  be  dismissed ;  but  without  Costs ;  as  the  De- 
fence is  one,  to  which  he  did  not  resort  until  after  the 
Institution  of  the  Suit. 


BOYD 
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1813. 
Lincoln's 
Inn  Hall. 
BOYD  v.  HEINZELMAN  (1).  March  si. 

April  2. 

ON  the  28th  of  January  the  Defendants,  having  put    Suggestion, 
in  their  Answer,  obtained  an  Order,  that  the  Plain-  that  the  De- 
tiffs  should  elect,  whether  they  would  proceed  at  Law  fendant  is 
or  in  this  Court;  on  the  Allegation,  that  the  Plaintiffs  doubly  vexed 
prosecuted  the  Defendants  at  Law,  and  in  this  Court  for  by  Suits  in 
one  and  the  same  Matter,  whereby  they  were  doubly  Equity  and  at 
▼exed(a).  Law  for  the 

same  Matter, 
A  Motion  was  made  by  the  Plaintiffs  to  discharge  that  ascertained  by 
Order  with  Costs  for  Irregularity ;  as  obtained  on  a  false  Reference  to 
Allegation  (6).  th#  Master. 

Mr.  Leach,  and  Mr.  Shadwell,  in  support  of  the  Mo- 
tion contended,  that  this  Order  was  obtained  upon  a  false 
Allegation ;  and  the  Plaintiffs,  being,  as  in  the  Case  of  / 

a  Mortgage  (c),  entitled  to  proceed  both  at .  Law  and  in 
Equity,  could  not  be  put  to  Election ;  that,  having  Bills 
of  Exchange,  they  were  at  Liberty  to  proceed  on  those 
Bills  at  Law,  and  to  come  into  this  Court  to  establish 
their  Lien  on  the  Goods,  consigned  to  the  Defendants  to 
answer  the  Debt :  a  collateral  Security  not  having  the 
Effect  of  releasing  the  personal  Remedy. 

Sir  Samuel  Romilly,  for  the  Defendants,  insisted,  that 
it  was  of  course   to  put  a  Party  to  elect ;    and    if  he 

fa)  See  Jones  v»  Earl  (c)  See  Lyster  v.  Dolland, 
Stafford,  3  P.  Wms.  go,  and  1  Ves.  jun.  431.  Booth  v. 
Note  (b)  as  to  this  Practice.      Booth,  2  Ath.  342. 

(6)    Bullen  v.    Butcher,  2 
Dick.  558.  ________ 

(1)  Mills  v.  Fry,  post,  3  in  a  foreign  Court  of  Law  at 
Vol.  9*  It  seems  the  Princi-  the  same  Time  he  is  suing  in 
pie  of  putting  a  Party  to  Elec-  this  Court.  Pieters  v.  Thomp* 
tion  applies,  if  the  Party  sue    son,  Coop.  Rep.  294. 

objects, 
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1813.  objects,  the  usual  Practice  is  a  Reference  to  the  Master; 

^T^  that  this  bears  no  Resemblance  to  a  Mortgage ;  being 

v  a  personal  Demand  in  Equity,  and  a  personal  Demand 

Heikzelman.    at  ^iaw  :  a  ^u**  anc*  an  Action  f°r  one  an<*  ^e  samc 
Matter. 

The  Lord  Chancellor. 
The  only  Question  is,  whether  the  Court  is  in  the 
Habit  itself  of  looking  into  the  Matter,  to  see,  whether 
the  Suggestion  is  false,  or  of  sending  it  to  the  Master  to 
ascertain  the  Fact.  As  far  as  my  own  Experience  goes, 
when  an  Order,  proceeding  upon  such  a  Suggestion,  is 
questioned,  the  Court  does  not  take  upon  itself  to  eza- 
%.  mine  it,  but  sends  it  to  the  Master ;  and  the  Principle 
of  that  Proceeding  is,  that,  though  the  Fact  may  be  some- 
times a  very  simple  one,  it  is  often  very  complicated; 
and,  if  the  Court  were  to  examine  it  in  the  one  Case,  it 
must  in  the  other ;  and  there  would  be  no  End  to  the 
Inconvenience. 

Mr.  Leach  mentioned  the  Case  of  Mouseley  v.  Ba$» 
nett,  from  the  Register's  Book. 

The  Lord  Chancellor,  having  read  the  Note,  said 
that  was  the  Course ;  and  the  Order  might  be  made  con- 
formably to  it. 

The  Order  was  accordingly  made  in  the  Terms  of 
Mouseley  v.  Basnett  (a). 

(a)  Mouseley  v.  Basnett,  23d  same   Matter,  whereby  the 
Feb.  1790. — Reg.  Lib.  B.  Defendant  was  doubly  vexed, 
1/89,  Fo.  212.  it  was  ordered  that  the  Plaia- 
By  the  Order,  reciting,  that  tiff,  his  Clerk  in  Court,  and 
by  an   Order   made  in  this  Attorney  at  Law,  having  No- 
Cause  the  10th  Day  of  Feb.  tice   thereof,  should  within 
inst.    suggesting,    that    the  Eight  Days  after  such  Notice 
Plaintiff  prosecuted  the  De-  make  his  Election,  in  which 
fendant  both  at  Law  and  in  Court  he  would  proceed,  and 
this  Court  for  one  and  the  if  the  Plaintiff  should  elect 

to 
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:eed  In  this  Court,  then 
aintifPs  Proceedings  at 
ere  thereby  stayed  by 
tion,  but  if  the  Plain- 
lould  elect  to  proceed 
w,  or  in  Default  of 
Section  by  the  Time 
tid,  then  the  Plaintiff's 
as  from  thenceforth  to 
dismissed  out  of  this 
as  against  the  Defend- 
th  Costs  to  be  taxed, 
id  stating,  that  it  was 
I,  (hat  the  said  Order 
>tained  on  a  false  Sug- 
i,  for  that  the  Matters, 
ich  the  Plaintiff  is  pro- 
g  at  Law  and  in  this 
are  not  the  same, 
istinct  Matters,  and 
)re  it  was  prayed/  that 
)rder  might  be  dis- 
id,  and  that  the  De- 
t  might  pay  to  the 
iff  the  Costs  of  this  Ap- 
on  to  be  taxed,  his 
hip  doth  order,  that  it 
jrred  to  the  said  Master 
,  if  the  Plaintiff's  Pro- 


ceedings at  Law  and  in  this 
Court  are  for  and  touching 
the  same  Matters ;  and  he  is 
to  state  the  same  with  his 
Opinion  thereon  to  the  Court: 
but  the  Plaintiff  is  to  be  at 
Liberty  to  proceed  in  the  Ac- 
tion at  Law  in  the  mean  Time. 
The  Master  made  his  Re- 
port, bearing  Date  the  13th 
Day  of  April,  1790;  and 
thereby  certified,  that  he  was 
of  Opinion,  that  the  Plaintiff's 
Proceedings  at  Law  and  in 
this  Court  against  the  De- 
fendant were  not  for  and 
touching  the  same  Matters; 
and  on  the  l6th  April,  1790, 
the  Plaintiff  applied  to  the 
Court  to  discharge  the  Order 
of  the  10th  of  Feb.  and  that 
the  Defendant  might  pay 
unto  the  Plaintiff  the  Costs 
of  l^ie  said  Reference,  and 
also  the  Costs  of  this  Appli- 
cation, to  be  taxed  by  the 
Master;  which  the  Court 
ordered  accordingly. — Reg* 
Lib.  B.  1789.  Fo.  J 37. 


1813. 


YOUNG  v. 
Defendant  having  ob- 
the  common  Order  to 
e  Plaintiff  to  his  Elec- 
:he  Plaintiff  moved  to 
rge  that  Order,  and  for 
)8ts  of  the  Application. 
imuel  RomiUy  for  the 
n,  which  was  resisted  by 
art,  and  Mr.  Bcames,  on 
ithority  of  Boyd  v.  Hein- 
;  insisting,  that  the 
n  was  irregular,  and  that 
sctice  was,  to  refer  it  to 


Boyd 

v. 
Hejnzhlman. 


LUCAS. 

the  Master  to  see,  whether 
the  Matter  of  the  Suit  and  of 
the  Action  was  the  same. 
The  Lord  Chancellor  {Eldon) 
said,  that  was  the  Course, 
where  the  Representation, 
that  the  Suit  and  Action  were 
for  the  same  Matter,  was  dis- 
puted: but  where  that  Re- 
presentation was  not  contro- 
verted, the  Court  might  de- 
cide, without  that  Reference* 


Lincoln's 

Inn  Hall. 

July  31, 

1813. 


In  the  Vacation  after  Hilary  Term,  the  fol- 
lowing Appointments  took  place : 

Sir  Thomas  Plumer,  His  Majesty's  Attor- 
ney-General, was  appointed  Vice  Chancellor 
of  England  under  an  Act  of  Parliament 
passed  in  this  Session. 

Sir  William  Garrow,  His  Majesty's  So- 
licitor-General, was  appointed  Attorney- 
General. 

Mr.  Dallas,  Chief  Justice  of  Chester, 
was  appointed  Solicitor-General. 

In  Easter  Term  Mr.  Richards  was  ap- 
pointed Chief  Justice  of  Chester. 


END   OF   THE   SECOND   PART. 
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HUMBERSTONE  v.  STANTON.  Jan' m 

Feb.  1. 

JOSEPH  Judge  by  his  Will,  dated  the  4th  of  May,    Bequest  to  a 

1781,  giving  ,£750  3  per  Cent.  Bank  Annuities  to  SonoftheTes- 

Trustees  for  his  Wife  for  Life,  and  directing  them  to  sell  tetor  on  his 

out  £50,  Part  of  such  Bank  Annuities,  for  placing  out  accomplishing 

his  Son  Joseph  Apprentice,  proceeds  as  follows:  «  And  his  Apprentice- 

"  from  and  after  my  dear  Wife's  Decease  I  give  and  be-  A}&  with  *he 

"  queath  *£450  of  the  said  Stock,  or  in  case  the  c£50 

,    *       ,     •    ii  ,         n  c     •  -i  o       t       r  the  mean  Time 

"  Stock  shall  be  sold  to  put  forth  my  ;said  Son  Joseph  . 

"  an  Apprentice,  then  and  in  such  Case  only  ,£400  of  .  . 

rv  *  J  nance  >  and  in 

"  the  said  Stock  to  my  said  Son  Joseph  to  be  transferred  cage  ^e  ^^ 

"  to  him  on  his  compleating  and  fully  accomplishing  his  ^  Defore  ^e 

u  Apprenticeship  ;  and  the  Interest,  Dividends,  and  Pro-  accomplishes 

u  fits,  thereof  in  the  mean  Time  to  be  applied  by  my  said  his  Apprentice- 

"  Trustees  for  his  my  said  Son  Joseph's  Cloathing  and  Nc-  ship,  then  and 

in  such  Case  to  the  other  Children. 

The  Legacy  lapsed  by  the  Death  of  the  Legatee,  having  accomplished 

his  Apprenticeship,  in  the  Testator's  Life. 

Vol,  I.  C  c  "  cessaries 
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"  cessaries  during  and  until  he  hath  accomplished  his 
"  Apprenticeship ;  and  in  case  my  said  Son  Joseph  should 
"  die  before  he  accomplishes  his  Apprenticeship,  then 
"  and  in  such  Case  I  give  the  said  £ 450  Stock,  or  «£400 
"  Stock,  as  under  the  aforesaid  Bequest  it  may  happen  to 
"  be,  to  my  aforesaid  Son  Richard,  and  my  aforesaid 
"  Three  Daughters  Anne,  Elizabeth,  and  Mary,  or  to 
"  such  of  diem  as  may  be  living  at  the  Time  of  this  Con- 
u  tingency  happening,  equally  to  Ije  divided  between 
"  them  Share  and  Share  alike :  but  if  any  of  them  should 
"  be  dead  at  the  Time  of  such  Contingency"  the. Parent's 
Share  to  devolve  to  the  Issue. 


The  Testator  bequeathed  the  Residue  of  his  personal 
Estate  to  his  Wife ;  appointing  her  and  Three  other  Per- 
sons Executors.  After  the  Execution  of  his  Will  he 
placed  his  Son  Joseph  out  an  Apprentice ;  who,  having 
compleated  his  Apprenticeship,  died  in  September,  1794 
in  his  Father's  Life-time ;  who  died  in  January,  1792. 

The  Plaintiff,  as  the  personal  Representative  of  the 
Testator's  Widow  and  residuary  Legatee,  filed  the  Bill ; 
praying,  that  she  may  be  declared  entitled  to  the  £450 
Stock. 

Mr.  Hart,  and  Mr.  Bell,  for  the  Plaintiff. 

The  Persons,  to  whom  this  Legacy  of  Stock  is  given 
over  upon  the  Death  of  the  Testator's  Son  Joseph  before 
his  Apprenticeship  accomplished,  are  not  entitled  in  the 
Event,  that  has  happened :  but  by  the  Death  of  the  Le- 
gatee in  the  Testator's  life  it  falls  into  the  Residue  u  a 
lapsed  Legacy.  The  Bequest  over,  only  upon  an  Event, 
which  never  happened,  cannot  take  Effect,  as  jf*that 
Event  had  happened.  The  Cases,  Jones  v.  Wesicomb  (a), 

(a)  Pre.  in  Ch.  316. 

and 


CASES  IN  CHANCERY. 


887 


and  Staiham  v.  Bell  (a),  where  the  Limitation  upon  the 
supposed  Pregnancy  of  the  Testator's  Wife  was  established, 
though  she  proved  not  to  have  been  pregnant,  and  there- 
fore the  Event  contemplated  never  happened,  are  distin- 
guished in  this  Respect;  that  the  Legatee  under  this  Will 
lived  to  attain  the  Period,  at  which  his  Legacy  was  to 
vest:  an  Event,  the  Completion  of  which  within  the 
Terms  of  this  Will  destroys  the  Limitation  over:  the 
Legacy  failing  afterwards,  by  the  Death  of  the  Legatee, 
not  before  the  Period,  at  which  he  would  have  taken  a 
vested  Interest,  but  during  the  Testator's  Life;  the  com- 
mon Case  of  Lapse.  The  Case  of  Tjjfvrtiiey  v.  Strange  (b) 
also  was  upon  the  Ground,  that  the  Legatee  died  before 
Che  Testator,  and  under  Twenty-one:   but  there  is  no 
Instance,  that,  the  Legatee  dying  after  having  attained 
the  Age  of  vesting,  the  Limitation  over  was  allowed  to 
take  Effect  on  the  Ground,  that  the  Legatee,  not  having 
survived  the  Testator,  never  actually  received  the  Legacy. 
In  the  one  Case  the  Testator  contemplates  a  particular 
Event,  as  preceding  the  Limitation  over;  and,  if  that 
Event  never  happens,  the  preceding  Estate  being  removed 
oat  of  the  Way,  whether  by  the  Person  to  take  never 
coming  into  Existence,  or  the  Life  not  enduring  to  a  par- 
ticular Age  is  immaterial,  the  Limitation  over  is  brought 
forward ;  and  takes  Effect :  in  the  other  Case  the  Event 
has  happened,  upon  which  the  Will  declares,  that  the 
Limitation  over  cannot  take  place ;  and  the  general  Law 
determines  the  Legacy  lapsed,  as  if  there  was  no  Dispo- 
sition. 


1813. 

HUMBBR- 
8TONE 

V. 

Stanton. 


Sir  Samuel  Rom&y,  and  Mr.  Grimwood,  for  the  De- 
fendants, claiming  under  the  Limitation  over,  contended, 
that  this  fell  within  the  Case  of  Jones  v.  Wtstcomb :  a 
mere  Question  of  Intention,  whether,  if  this  Son  could 


(a)  Coup.  40.  (*)  1  P.  W.  340. 

Cc2 


not 
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not  take,  the  Legacy  should  not  go  over  to  the  other 
Children. 


Bequest  over 
in  case  of  the 
Death  of  a  Le- 
gatee before  a 
certain  Period 
takes  Effect  on 
his  Death  with- 
in that  Period 
daring  the  Tes- 
tator's life. 


The  Master  of  the  Rolls. 

It  being  sufficiently  proved,  that  the  Son  compleated 
the  Term  of  his  Apprenticeship  before  the  Testator's 
Death,  the  Question  is,  whether  by  bis  Death  afterwards 
in  the  Testator's  Life-time  the  Bequest  over  takes  Effect 
It  «eems  formerly  to  have  been  a  Question,  whether  t 
Bequest  over  in  case  of  the  Death  of  the  Legatee  before 
a  certain  Period  could  take  Effect,  when  Jie  died  during 
the  Testator's  Life,  though  before  the  Period  specified. 
In  the^Case  of  Willing  v.  Baine  (a)  Legacies  were  gives 
to  Children,  payable  at  their  respective  Ages  of  Twenty- 
one;  and  if  any  of  them  died  before  that  Age,  the  Le- 
gacy, given  to  the  Person  so  dying,  to  go  to  the  Survivors: 
one  having  died  under  Twenty-one  in'  the  Life  of  the 
Testator,  it  was  contended,  that  his  Legacy  lapsed;  and 
did  not  go  over  to  the  Survivors.  The  Argument  wis, 
that  the  Bequest  over  could  not  take  place ;  as"  there 
"  can  be  no  Legacy,  unless  the  Legatee  survives  the  Tes- 
''  tator :  the  Will  not  speaking  till  then :  wherefore  dm 
"  must  only  be  intended,  where  the  Legatee  survives  the 
"  Tes tator;  so  that  the  Legacy  vests  in  him,  and  then  be 
"  dies  before  his  Age  of  Twenty-one." 

It  was  however  held,  and  is  now  settled,  that  in  sodi 
a  Case  the  Bequest  over  takes  place.  Here  however  it  is 
contended,  that  though  the  Legatee  has  survived  the  spe- 
cified Period,  or  Event,  and  though  the  Contingency 
upon  which  alone  the  Legacy  is  given  over,  has  not  hap* 
pened,  still  the  Bequest  over  is  to  take  Effect  If  Joseph, 
having  compleated  his  Apprenticeship,  had  survived  the 


(a)  ZP.mil.  113. 


Testator, 
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Testator,  it  is  clear,  that  the  Legacy  would  have  vested  1813. 

in  him  absolutely :  for  its  being  givfen  from  and  imme-       Humbkr- 
diately  after  the  Death  of  the  Person,  entitled  for  Life,  stonb 

would  not  have  suspended  the  vesting.  The  Event,  which  Vi 

was  to  bar  the  Claim  of  the  Brothers  and  Sisters,  has       Stanton. 
happened ;  as  he  compleated  his  Apprenticeship  before  his 
Death.    His  Death  in  the  Testator's  Life  produces  Lapse ; 
and  lets  in  the  residuary  Legatees. 

There  are  Two  Cases  decisive  upon  this,  Ccithorpe  v.      Lapse  by 
Gough(a),  and  Doo  v.  Brabant  (b).     In  the  former  Death  of  the 
«£lO,000  was  bequeathed  in  Trust  for  the  separate  Use  of  Legatee  in  the 
Lady  Gough,  and  in  case  she  should  die  in  the  Life  of  Life  of  the  Tet- 
her Husband,   according  to  her  Appointment;  and  for  tator,  though 
want  of  Appointment,  among  the  Children:  but,  if  she  having  sur- 
should  survive  her  Husband,  then  the  whole  to  her.    The  vived  **  ^ 
Event,  in  which  the  Children  were  to  take,  did  not  hap-  Hod,  lUwhich 
pen :  that,  in  which  she  was  to  take  absolutely,  did :  but         ^^Jl . 

she  died  in  the  Testator's  Life ;  and  it  was  determined  to    _     _         " 

^  *  *  T     ^>  «    ,  T  thatEventnot 

be  a  Case  of  Lapse.  In  Doo  v.  Brabant  a  Legacy  was  i^ine  provided 
bequeathed  in  Trust  for  Sarah  CounseU,  until  she  should  - 
attain  Twenty-one;  and  then  to  transfer  to  her:  in  case 
she  should  die  under  Twenty-one  leaving  Children,  in 
Trust  for  her  Children;  and  if  she  should  die  under 
Twenty-one  without  leaving  a  Child,  or  Children,  or 
being  such  they  should  all  die  under  Twenty-one,  over. 
She  attained  Twenty-one ;  married ;  and  had  Children ; 
but  died  before  the  Testatrix;  leaving  Two  infant  Chil- 
dren surviving  her.  Lord  Tkurlow  according  to  Brown 
seems  to  disapprove  of  CaUhorpe  v.  Gough;  and  to  in- 
cline to  the  Opinion,  that  upon  Jones  v.  Westcomb  and 
other  Cases  of  that  Class  the  Children  should  be  let  in  to 
tale;,  but  sent  a  Case  to  the  Court  of  King's  Bench; 

(a)  3  Bro.  C.  C.  395,  n.  (b)   3  Bro.  C.  C.  393.  * 

Term  Rep.  706. 
C  c  3  who 
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18  IS.  who  held  with  great  clearness,  that  the  Children  coal 

Humbbb-       ta^e  n°thing.     Lord  Kenyan  says,  "  if  this  Event  ha 

•tonic         *'  occurred  to  the  Testatrix,  most  probably  she  would  hai 

Vt  "  provided  for  it,  and  given  the  Money  to  the  Graac 

Stanton.       u  children :  but,  as  she  has  not  done  so,  we  cannot  mat 

"  a  Will  for  her." 

Lord  Alvardey  had  made  a  similar  Observation 
Calihorpe  v.  Gough. 

Here  the  Testator  Has  left  his  actual  Intention,  at  ka 
as  much  unexplained  as  in  those  Cases.  Therefore 
must  abide  by  the  Words ;  and  according  to  them  tba 
is  no  Foundation  for  the  Claim,  set  up  by  the  Defendant 
The  Plaintiff  consequently  must  have  a  Decree.  Th 
Costs  of  all  Parties  should  come  out  of  the  Estate ;  bsJBj 
occasioned  by  the  Ambiguity  of  the  Will. 


Bolls. 

1813, 

Feb.  4. 


SHEATH  v.  YORK. 


Testator,  a       TJENRY  Clarke  by  his  Will  gave  to  Trustees  all  ki 


Widower,  hav- 


real  and  personal  Estate  upon  TruaJt  to  sell;  sat 


^^°n  aDd  after  Payment  of  all  his  Debts,  &c.  to  place  out  * 
bvW'll  11  ^es^ue  °f  the   Monies,    arising  from  such  Sale  « 

his  real  and  per-  ^overnnient  or  other  Security,  and  pay  the  Interest,  ftc 
sonal  Estates  towards  the  Maintenance  and  Education  of  his  Son  Job 
in  Trust,  sub-  aDC*  Daughters  Mary  aud  Elizabeth,  until  they  shook 
ject  to  Debts, 

for  those  Children,  and  in  case  of  their  Deaths  over.  Marriage  and  the 
Birth  of  a  Daughter,  held  a  Revocation  of  the  Will  in  the  Ecclesiastical 
Court,  (against  a  former  Decision)  not  a  Revocation  of  the  Devise  of 
the  real  Estate. 

attaic 
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attain  Twenty-one,  and  then  to  pay  the  Principal  equally  1813. 

unto  and  amongst  his  said  Children :  but  in  case  all  his  said        Sheath 
Children  should  die  under  Age  and  without  leaving  Issue,  }.. 

then  upon  Trust  to  pay  the  Residue  unto  his  Cousins  York* 

Peregrine  Clarke,  Henry  Clarke,  and  Mary  the  Wife  * 
of  Joseph  FowdreU :    and  he  appointed  his  Trustees 
Executors  and  Guardians  of  bis  Children. 

At  the  Time  of  making  his  Will  the  Testator  was  a 
Widower  having  the  Three  Children  only  named  in  his 
Will.  He  afterwards  married  a  second  Wife  by  whom 
he  bad  Issue  one  Daughter.  He  died  in  November, 
1810;  and  his  Son  John  Clarke  died  an  Infant  in  Sep- 
tember^ 1811. 

A  Suit  having  been  instituted  in  the  Prerogative  Court 
of  Canterbury,  that  Court  decreed,  that  the  Will  was 
revoked  by  the  subsequent  Marriage  and  Birth  of  the 
Child.  A  Bill  was  then  filed  by  some  of  the  simple 
Contract  Creditors  of  the  Testator  against  the  Executors 
and  Trustees  of  the  Testator,  his  Two  Daughters  by  the 
first  Marriage,  and  those  in  Remainder,  &c.  praying  an 
Account,  Payment,  and  Sale. 

Sir  Samuel  Bomilly,  and  Mr.  Heald,  for  the  Plaintiffs : 
Mr.  Agar,  for  the  Defendant  York,  and  Mr.  Winthrop, 
for  those  in  Remainder,  claiming  under  the  Will. 

With  respect  to  the  Proposition,  that  a  Will  is  revoked 
by  a  subsequent  Marriage  and  Birth  of  a  Child,  the 
Testator  having  Children  at  the  Time  of  making  the  Will, 
there  is  probably  no  Authority  to  be  found  except  Thomp- 
son v.  Sheppard,  briefly  mentioned  in  the  Margin  of 
Ambler  (a) ;  according  to  which  there  is  a  Revocation 

(a)  Jackson   v.  Hurlock,      Lanoe,  Ambl.  561. 
Ambl.  4JJ0,  and  Parsons  v. 

C  c  4  under 
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York. 


under  those  Circumstances.  It  is  not  however  necessary 
to  determine  that  general  Proposition :  the  Question  here 
being  simply,  whether  a  subsequent  Marriage  and  Birth 
of  Children  are  a  Revocation ;  the  Testator  having  at  the 
Time  of  making  his  Will  a  Son  by  a  former  Marriage. 


It  is  not  easy  to  discover  the  Principle,  upon  which 
these  Cases  of  implied  Revocation  have  gone  (a).  The 
first  Case  in  which  real  Estate  was  involved,  is  Christopher 
v.  Christopher  (b) :  but  in  Doe  on  the  Demise  of  Lan* 
cashire  v.  Lancashire  (c)  Lord  Kenyon  puts  it  on  t 
very  different  Ground,  an  implied  Condition,  annexed  to 
the  Will  itself  at  the  Time  of  making  it,  that  the  Testator 
does  not  then  intend  it  to  have  Effect,  if  there  should  be 
a  total  Change  in  the  Situation  of  his  Family.  In  this 
Case,  taking  the  Marriage  and  Birth  of  a  Child  to  be  a 
Revocation,  no  Benefit  would,  as  far  as  the  real  Estate  is 
concerned,  result  to  Children  of  the  second  Marriage; 
the  whole  of  the  real  Estate  devolving  upon  the  Son  by 
the  first  Marriage;  and  that  Effect  of  the  Law  cannot 
be  controuled  by  any  presumed  Intendon  in  Favor  of 
Children  by  the  second  Marriage.  What  Inference  does 
the  Marriage  afford,  that  the  Testator  meant  to  deprive 
his  Two  Daughters  by  the  first  Marriage  of  their  Pro- 
vision? Suppose  a  Testator  died  seised  of  Gavelkind 
Land,  and  other  Property  :  how  could  the  Court  interfere 
without  an  Inquiry,  not  merely  as  to  the  Slate  of  the  Pro- 
perty but  of  the  Family ;  and  where  would  the  Incon- 
venience stop  ?  Suppose  a  Daughter  by  the  first  Marriage, 
and  a  Son  by  the  second :  what  would  be  the  Effect  of 
holding  the  second    Marriage  and  Birth  of  the  Son  a 


(a)  See  2  Fonbl.  Treat.  Eq. 
p.  350,  Note  (b). 

(b)  2  Dick.  445.     In  the 
Court  of  Exchequer,  July  6th, 


1X71.  See  4  Burr.  2171,2182. 
Doug.  35. 

(c)  5  Term  Rep.  49. 

Revocation 
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Revocation  but  to  give  the  Estate  to  the  Son  ?    These  1813. 

Cases  may  serve  to  shew  the  Difficulty  of  applying  this  as        Sheath, 
i  general  Rule,  with  reference  to  the  Interest  and  Con-  „. 

renience  of  Families.  In  the  Case  Ex  parte  the  Earl  of  -  York. 
Tlchester  (a),  Marriage  and  the  Birth  of  Children  were 
held  not  to  be  a  Revocation ;  the  Wife  and  Children  being 
provided  for  by  Settlement.  In  Brady  v.  Cubitt  (b), 
Mr.  Justice  Bidler  lays  it  down,  that  "  implied  Revo- 
"  cations  must  depend  on  the  Circumstances  at  the  Time 
lf  of  the  Testator's  Death."  All  the  Cases  have  pro- 
ceeded on  the  compleat  Alteration  of  the  Circumstances 
of  the  Testator's  Family;  to  which  his  Intention  could 
not  be  presumed  to  apply;  as  by  the  Marriage  of  a 
Bachelor  with  the  Birth  of  a  Child :  but  Marriage  alone 
b  not  such  a  Change ;  and,  therefore,  has  not  been  held 
a  Revocation  ;  nor  the  Birth  of  Children  by  a  Marriage 
subsisting  at  the  Date  of  the  Will.  The  Result  of  all 
the  Authorities  is,  that,  where  a  Testator  has  made  an 
express  Provision  for  his  Children,  no  Circumstances 
shall  by  Implication  revoke  that  Act,  which  he  was  bound 
in  Duty  to  perform;  on  the  contrary  the  Provision  shall 
rebut  the  Presumption  of  an  Intention  to  revoke :  Gray 
v.  Altham  (c).  In  the  Case  of  Kenebel  v.  Scrqfton  (d)9 
Marriage  and  the  Birth  of  Children  did  not  revoke  a 
Will,  contemplating  and  expressly  providing  for  future 
Children.. 

(a)  7  Ves.  348.  Inconsistency,  to  which  these 

(b)  Doug.  31.  Presumptions  lead.  The  Chil- 

(c)  Cited  in    Jackson   v.  dren  of  M.  A.  Simpson  by  ' 
Hurlock,  Amb.  4d0.  the  Testator  could  not  take 

(d)  5  Fes.  663.  2  East,  under  that  Inscription  in  his 
530.  See  Lord  C.  Eldon's  Will,  except  by  the  Effect  of 
Observations  on  this  Case  in  the  very  Circmnstances,(their 
his  Judgment  in  Wilkinson  Birth  in  Marriage)  from 
v.  Adam,  post,  465.  It  is  a  which  the  Revocation  of  that 
remarkable  Instance  of  the  Will  was  to  be  presumed. 


Th« 


e 
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The  Case  of  Thompson  v,  Sheppard  was  no  Decision 
on  real  Estate.     By  the  Register'*  Book  (a)  it  appears, 

that, 


(a)  Thompson  v.  Sheppard, 
5th  December,  1779.  (Reg. 
Lib.  1779.  B.  Folio  125.) 

William  Myall,  in  the 
Year  1760  married  his  first 
Wife  in  England:  she  died 
in  1769,  leaving  by  him  se- 
veral Children,  the  Defend- 
ants. After  her  Death  he 
made  his  Will,  dated  15th 
December,  1 77 1,  having  Free- 
hold and  personal  Estates; 
and  gave  the  Residue  of  his 
Estate  and  Effects  to  the  De- 
fendants, Sheppard  and  Duf- 
field,  in  Trust  to  sell  and 
divide  among  his  Children 
by  his  first  Wife  $  and  made 
them  Executors.  Afterwards 
at  Jamaica,  in  May,  1772, 
Myall  married  the  Plaintiff 
Martha,  (afterwards  Wife  of 
Plaintiff  Thompson)  by  whom 
he  had  Two  Children,  one 
of  whom  died  in  his  My  alts 
Life-time,  and  the  other  was 
born  after  his  Death.  He 
died  80th  March,  1774,  at 
Jamaica.  Suits  in  the  Eccle- 
siastical Court  had  been  com- 
menced  by  Sheppard  and 
Duffield  to  obtain  Probate, 
and  by  the  Plaintiff  Martha 
for  Administration  as  on  an 
Intestacy.    The  Bill  prayed  a 


Declaration,  that  Afyotf  might 
be  declared  to  have  died  in- 
testate j  and  to  set  aside  a 
Deed  of  February,  1775, 
which  the  BUI  alledged,  the 
Plaintiff  Martha  had  been 
fraudulently  induced  by 
Sheppard  and  Duffield  to 
execute  j  whereby  she  gave 
up  the  Right  to  Administra- 
tion i  and  for  the  consequent 
Accounts  of  his  Estate. 
*  The  Court  decreed,  'that 
Sheppardand  Duffield  proceed 
in  the  Suit,  instituted  by  them 
in  the  Spiritual  Court  to  ob- 
tain Probate;  and  that  the 
Plaintiff  also  proceed  in  the 
Suit  commenced  there  by  her, 
in  order  to  determine  the 
Question  as  to  his  Will,  inde- 
pendantof  the  Deed  of  FebrU" 
art/,  1775,  which  waa  not  to 
be  produced  or  made  Use  of 
in  the  said  Suits  in  the  Deter- 
mination of  the  Question; 
and  referred  to  the  Master 
to  take  the  Account  of  the 
personal  Estate. 

Nothing  material  appears 
farther  in  the  Registers 
Book  till  the  5th  May,  1788. 
(Reg.  Lib.  1788.  B.  458.) 
From  the  Master's  Report, 
there  stated,  it  appears,  that 
the 
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that,  though  the  Testator  had  real  Estate,  it  could 
not  possibly  have  passed  under  his  Will ;  which  was  not 
executed  so  as  to  pass  real  Estates.  The  real  Estate 
therefore  is  not  once  mentioned  in  all  the  subsequent 
Proceedings ;  and,  attending  to  that  Circumstance,  the 
Case  i»  no  Authority.  Here,  there  being  Children  of 
the  former  Marriage,  that  total  Alteration  in  the  Family  is 
wanting,  on  which  all  the  Cases  turn;  and  which  is  so 
much  relied  on  by  Lord  Ettenborough  in  Kenebel  v. 
Scrafton. 

Mr.  W%*gfid&l  for  the  Two  Daughters  by  the  first 
Marriage. 
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1813. 
Shkatv 

V. 
YOBK. 


the  Defendants  Sheppard  arid 
Dujfietd  proceeded  in  the 
Ecclesiastical  Court  to  obtain 
Probate  of  the  Willi  and 
that  on  3d  December,  1779, 
a  Decree  was  there  made  for 
the  Validity  of  the  Will ;  and 
Probate  was  decreed.  The 
Plaintiffs  appealed  to  the 
Delegates;  which  Appeal 
they  afterwards  withdrew, 
and  to  prevent  all  farther 
Litigation,  an  Agreement 
was  executed  by  the  Par- 
ties, dated  14th  August, 
1780,  whereby  they  agreed 
to  terminate  their  Differences 
upon  the  Terms  therein  men- 
tioned, and  the  Plaintiff  agreed 
to  give  no  farther  Opposition 
to  the  Probate,  and  all  Mat- 
ters were  settled,  except  as 
to  the  Costs  in  this  Court, 


which  the  Defendants  would 
not  allow  to  her.  By  an 
Order,  «4th  February,  1788, 
(RegXib.l  782.B.  Folio  905.) 
it  was  referred  to  the  Master 
to  inquire,  whether  that 
Agreement  was  for  the  Be- 
nefit of  the  Infants,  and 
the  Persons  claiming  under 
the  Will  of  the  Testator. 
The  Master  made  his  sepa- 
rate Report  20th  December, 
1782,  and  certified,  that  the 
Agreement  was  for  the  Bene- 
fit of  the  Infants ;  and  that 
it  had  been  carried  into  Exe- 
cution ;  and  now  on  the  com- 
ing on  of  the  Cause  on  that 
Report  it  was  referred  to  the 
Master  to  tax  all  Parties 
their  Costs,  and  Directions 
were  given  for  the  Purpose 
of  winding  up  the  Cause* 

This 
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1813. 


SHfeATH 

V. 

York. 


This  Case,  though  new  in  its  Circumstances,  all  Former 
Cases  applying  to  Widowers  or  Bachelors  without  Chil- 
dren at  the  Time  of  making  their  Wills,  falls  within  the 
general  Rule,  holding  the  Marriage  and  Birth  of  a  Child 
a  Revocation,  upon  the  Presumption,  that  the  Will  was  not 
intended  to  apply  to  such  an  Alteration  of  Circumstances. 
In  Brady  v.  Cubtit  Lord  Mansfield  takes  the  Distinc- 
tion between  a  total  and  a  partial  Disposition :  and  in 
Doe  on  the  Demise  of  Lancashire  v.  Lancashire  Lord 
Kenyan  puts  it,  not  upon  an  Alteration  of  Intention,  as 
the  Testator  may  be  ignorant  of  the  Effect  at  Law  of 
subsequent  Events  upon  his  Will ;  but  upon  a  tacit  Condi- 
tion, annexed  to  the  Will,  that  under  such  a  total  Change  of 
Circumstances  it  should  not  stand.  The  Decision  of  the 
Ecclesiastical  Court  on  this  Case  may  be  placed  against 
the  Authority  of  Thompson  v.  Sheppard.  If  there  is  any 
Hardship  in  establishing  the  Revocation  under  these  Cir- 
cumstances, it  is  the  Effect  of  a  settled  Rule  of  Law  : 
this  Case  having  none  of  the  Circumstances,  which  have 
been  considered  as  Exceptions. 


Sir  Samuel  Romitty,  in  Reply. 


The  Argument  on  this  Case  shews  the  extreme  Danger 
of  Courts  assuming  the  Power  of  legislating.  The  Effect 
is  great  Difficulty  in  ascertaining  the  Rule,  always  fluctuat- 
ing; and  there  ^are  no  Means  of  distinctly  tracing  the 
Principle,  upon  which  the  different  Decisions  have  pro- 
ceeded. The  Case  of  Kenebcl  v.  Scrqfton  proceeded  on 
its  own  peculiar  Circumstances:  but  few  Decisions  could 
have  been  more  opposite  to  the  actual  Intention  of  the 
Testator  in  the  possible  Event,  that  there  had  been  many 
Children  born  before  the  Marriage,  and  only  one  born 
after ;  the  latter  monopolizing  the  whole  Property.  In 
holding  a  Marriage  when  coupled  with  the  Birth  of  a 
Child,  a  Revocation,  the  Courts  seem  to  have  proceeded 


on 
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on  the  Effect,  that  the  Children  would  otherwise  be  un-  1813.        B 

provided  for :  Marriage,  therefore,  as  standing  by  itself,  ShbIth 
has  not  been   held  a  Revocation,  but  the  Moment  a  Vm 

Child  comes  into  Existence  the  Will  has  been  considered  York. 
as  revoked,  as  the  only  Means  of  obviating  the  Injustice 
the  Courts  would  guard  against. 


The  Master  of  the  Rolls. 

Long  after  it  had  been  settled  by  Decisions  of  the     Marriage  and 

Ecclesiastical  Court,  with  the  Concurrence  of  Common  Birth  of  a 

Law  Judges,  sitting  in  the  Court  of  Delegates,  that  Child  an  im- 

Marriage  and  the  Birth  of  a  Child  would  amount  to  a  plied  Revoca- 

Revocation  of  a  Will  of  persoual  Property,  it  remained  tion  of  a  Will 

a  Doubt,  whether  such  an  Alteration  of  Circumstances  of  personal 

would  have  the  same  Effect  with  regard  to  a  Will  of  Property. 

real  Estate :  but  it  is  now  settled,  that  even  a  Devise  of    Even  a  Devise 

Land  may  be  revoked  by  what  Lord  Kenyan  in  the  Case  of  Land  may 

of  Doe  on  the  Demise  of  Lancashire  v.  Lancashire  (a)       revoked  by 

calls  «  a  total  Change  in  the  Situation  of  the  Testator's  ImPlication 

ts  "Family."    What  shall  be  deemed  such  a  total  Change 

may  be  Matter  of  Controversy  in  each  new  Case :  but  all  ~.     ^. 

the  Cases,  in  which  hitherto  Wills  of  Land  have  been  set  v     ..  .. 

m  #  ramily,  as,  the 

aside  upon  this  Doctrine,  have  been  very  simple  in  their  Deyfeor  having 

Circumstances ;   and   such   as,  when  the  Doctrine  was  np  children  at 

once  received,  could  admit  of  no  Doubt  with  respect  to  the  Date  of 

its  Application.     In  all  of  them  the  Will  has  been  that  of  the  Will,  by 

a  Person,  who,  having  no  Children  at  the  Time  of  making  his  Marriage 

it,  has  afterwards  married,  and  had  an  Heir  born  to  him.  and  the  Birth  - 

The  Effect  has  been  to  let  in  such  after-born  Heir,  to  of  an  Heir; 

take  an  Estate,  disposed  of  by  a  Will,  made  before  his  uPon  an  im" 

Birth.      The  Condition,  implied  in  those   Cases,   was  Plied  Condi- 

Ihat  the  Testator,  when  he  made  his  Will  in  Favor  of  a  tion' that  the 

Will  should 

(a)  5  Term  Rep.  58.  not  operate  in 

Stranger  that  Event. 
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1813*  Stranger  or   more   remote  Relation,  intended,  that  it 

SftBATH        •korfd  not  operate,  if  he  should  have  an  Heir  of  his  own 
Body. 


9. 

York 


In  this  Case  there  is  no  Room  for  the  Operation  of 
such  a  Condition ;  as  this  Testator  had  Children  at  the 
Date  of  the  Will ;  of  whom  one  was  his  Heir  apparent ; 
who  was  alive  at  the  Time  of  the  second  Marriage,  of  the 
Birth  of  the  Children  by  that  Marriage,  and  of  the  Tes- 
tator's Death.  Upon  no  rational  Principle  therefore  can 
this  Testator  be  supposed  to  have  intended  to  revoke  his 
Will  on  account  of  the  Birth  of  other  Childreq ;  those 
Children  not  deriving  any  Benefit  whatsoever  from  the  Re- 
vocation ;  which  would  have  operated  only  to  let  in  the 
eldest  Son  to  the  whole  of  that  Estate,  which  he  had  by 
the  Will  divided  between  the  eldest  Son  and  the  other 
Children  of  the  first  Marriage. 

It  is  true,  the  Ecclesiastical  Court  has  decided,  (hat  the 
Will  was  revoked  as  to  the  personal  Estate :  that  is  in 
Opposition  to  their  Decision  in  Thompson  v.  Sheppard, 
in  1779 ;  where  under  Circumstances  precisely  the  same 
the  Will  was  held  not  revoked  even  as  to  the  personal 
Estate.  There  was  in  that  Case  an  Appeal  to  the  Dele- 
gates, but  it  was  not  prosecuted.  The  Revocation  how- 
ever as  to  the  personal  Estate  had  an  Effect,  which  might 
perhaps  have  been  intended  by  the  Testator;  that  of 
letting  in  the  after-born  Children  with  those  of  the  first 
Marriage:  but  the  Principle  of  the  Decision  has  no 
Bearing  whatsoever  upon  the  Devise  of  the  real  Estate ; 
which  according  to  my  Opinion  stands  unrevoked. 


WHITE 
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Roll8. 

1813, 
WHITE  v.  ST.  BARBE.  Feb.g.  13. 15. 

ALEXANDER  St.  Barbe,  by  bis  Will,  dated  the  2d  Under  a  Power 

of  July,  1797,  disposed  of  Jiis  Property  in  the  fol-  to  appoint 

lowing  Manner :  amonS  Chil- 

dren  Interests 

€€  All  Monies  and  Property  belonging  to  me  I  give  to  ma£     &**** 

a  my  Wife  Mrs.  Christian  St.  Barbe,  in  Trust  for  her  " 

"  to  dispose  of  to  our  Children,  and  whenever  she  may  .  0  /, 

a-  j  ^      ,   .    t  t  r  l    wayofSettle- 

€f  judge  most  proper  for  then*  Interest:  she  may,  if  she  menj ^^  tke 

"  thinks  proper,  keep  the  Whole  for  her  Life,  and  then  concurrcnce  0f 

"  leave  it  to  our  Children ;  and  she  may  make  Distinc-  ^^  &f0ther, 

"  tiotis  in  leaving  more  to  one  than  the  other,  if  she  an  Object  of 

"  pleases,  in  order  to  make  them  behave  well :  but  the  the  Power,  and 

"  Whole  of  the  Property  must  be  given  into  the  Family;  her  Husband. 

"  except  I  give  all  the  Household  Goods,  Plate,  Linen, 

"  and  China  to  Mrs.  St.  Barbe,  for  her  to  do  \9ith  as 

"  she  pleases,  and  as  her  sole  Property." 

•  The  Testator  died  in  1799,  leaving  Three  Daughters : 
Elizabeth  Fielder,  Catharine  Randolph,  and  Christian 
White.  Mrs.  St.  Barbe  having  advanced  Portions  to 
each  of  her  Daughters  out  of  the  Testator's  residuary 
Estate,  there  remained,  after  those  Advances,  £4875, 
3  per  Cent.  Bank  Annuities,  and  £  1561 :  3s :  Id.  5  per 
Cent.  Navy  Annuities. 

By  a  Peed  of  Appointment,  dated  the  28th  of  June, 
1806,  reciting,  that  Christian  St.  Barbe  was  desirous, 
and  had  agreed,  in  exercise  of  her  Power  under  the  Will 
of  her  Husband  to  appoint  the  i?4875  3  per  Cents,  and 
£1000  (Part  of  £1561 :  5s :  Id.)  Navy  Annuities,  ex- 
pectant 
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J  813.  pectant  on  her   own  Decease,  in  Favor,  and  for  the 

V^7tE         Benefit,  of  Christian  White :  and  that  it  had  been  agreed, 
Vm  and  especially  by  Charles  Henry  White  and  Christian, 

St.  Barbe.  his  Wife,  that  the  Funds  so  to  be  appointed  should  be 
settled  upon  the  Trusts  therein  mentioned  for  the  several 
Benefits  of  Christian  White  and  her  Children ;  and  that, 
in  order  to  declare  and  secure  the  respective  Interest  of 
Christian  White  and  her  Children,  in  such  Funds,  Chris- 
tian St.  Barbe  should  forthwith  transfer  them  into  the 
Names  of  the  Trustees ;  in  pursuance  of  that  Agreement 
Christian  St.  Barbe  covenanted  with  the  Trustees  at  the 
Request  and  by  the  Direction  of  White  and  his  Wife,  that 
she  would  transfer  the  £4875  and  «£lOCO  Stock  into  the 
Names  of  the  Trustees :  and  it  was  declared,  and  Christum 
St  Barbe  did  by  such  Direction  as  aforesaid  in  exercise 
of  her  Power  under  the  Will  and  all  other  Powers 
enabling  her  thereto  appoint,  that  they  should  settle  the 
said  Stock,  when  transferred  to  them,  upon  the  following 
Trusts :  in  Trust,  as  to  the  Dividends  and  annual  Pro- 
duce, for  Christian  St.  Barbe  for  Life ;  and  after  her 
Decease,  as  to  the  same  Dividends  and  Produce,  unto 
Christian  White  for  Life,  and  after  the  Decease  of  the 
Survivor,  in  Trust  as  to  the  principal  Sums  of  je?4875 
and  i?1000  Stock  for  all  and  every  the  Children  of  Charles 
Henry  White  and  Christian  his  Wife,  then  born  and 
thereafter  to  be  born  equally ;  and  to  an  only  Child  if 
but  one. 

Shortly  after  Execution  of  this  Appointment  Christian 
St.  Barbe  transferred  the  Stock  according  to  her  Cove- 
nant. Soon  afterwards  in  the  same  Year  Christian  While 
died ;  leaving  Two  Daughters,  the  Plaintiffs,  her  only 
Children.     Her  Husband  took  out  Administration  to  her. 


By  another  Indenture,  dated  the  22d  of  October,  1806, 
reciting  the  Appointment  of  the  28th  of  June,  it  is 

witnessed, 
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witnessed,  that  for  declaring  and  giving  Effect  to  such  of 
the  Trusts  and  Purposes  of  the  Deed  of  Appointment  as 
were  still  subsisting  or  capable  of  taking  Effect,  and  for 
providing  for  the  Event  of  the  Failure  of  all  such  Trusts 
and  Purposes,  the  Trustees  should  stand  possessed  of  the 
<£ 4875,  and  ,£1000  Stock,  upon  Trust,  as  to  the  Interest, 
for  Christian  St.  Barbe  for  Life,  and,  after  her  Death, 
to  pay  die  Principal  between  the  Plaintiffs  Eleanor  St. 
Barbe  White,  and  Christiana  St.  Barbe  White,  the  only 
Children  of  Charles  Henry  White  by  Christianas  Wife, 
in  equal  Shares  and  Proportions,  to  vest  at  Twenty-one 
or  Marriage  with  Benefit  of  Survivorship,  and  in  case 
neither  of  them  should  attain  Twenty-one,  or  be  married, 
then  to  re-transfer  all  such  Stock  to  Christian  St.  Barbe r 
her  Executors,  Administrators,  or  Assigns.  -    . 


1819. 

WfllTB 

v. 

St.  Barbe. 


Elizabeth  Fielder  died  in  1808;  and  Catherine  in 
1809.  The  Bill  prayed,  that  the  £*815  and  £1000 
Stock  might  be  transferred  into  the  Name  of  the  Ac- 
countant-General, upon  the  Trusts  of  the  Appointment, 
and.  properly  secured  for  the  Benefit  of  the  Plaintiffs, 
subject  to  Christian  St.  Barbe' s  Life  .Interest ;  and  that 
die  Trustees  might  be  restrained  from  transferring  the 
Stock  without  the  Direction  of  the  Court. 


The  Answers  insisted,  that  the  Power,  given  by  the 
Testator's  Will,  was  confined  in  its  Objects  to  his.  Chil- 
dren :  that  under  the  Will  his  three  Daughters  took  vested 
Interests,  subject  to  their  Mother's  Power  to  vary  the 
Amount  of  their  Shares;  but,  as  the  Mother  made  no 
Appointment  to  them  in  their  Life-time,  she  had  no  Power 
to  make  any  Appointment  after  their.  Deaths :  that  the 
Power  did  not  extend  to  Grand-children;  and  the 
Stock  was  unappbinted  :  the  Defendant  Randolph  insist- 
ing, that  it  was  a  Joint-tenancy  in  the  three  Daughters ; 
and,  as  his  Wife  had  survived  her  two  Sisters,  the  whole 

Vol.  I.  Dd  became 
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1813.         became  vested  in  her ;  and  he,  as  her  Administrator,  was 


White 


entitled  to  it. 


v'  Sir  Samuel  Bow i%,  and  Mr.  Roupett,  for  the  Plaintiff 

St.  Baebb. 

If  the  Power  is  not  well  executed,  there  is  clearljt 
Tenancy  in  Common  among  the  Daughters.  This  will 
be  compared  to  the  Case  of  Appointments  by  Will ;  which 
are  certainly  void  for  the  Excess  beyond  die  Power; 
for  Instance  as  to  Interests  given  to  Grand-children  under 
a  Power  to  appoint  to  Children :  Grand-children  not  being 
Objects  of  the  Power:  Alexander *•  Alexander (a);  but  this 
Question  has  been  decided  in  Langston  v.  Blackmore(b); 
and  in  Alexander  v.  Alexander  die  Master  of  the  Rolh 
speaks  to  the  same  Effect  (c) :  "the  Mother  had  a  Power 
"  to  do  something  similar  to  this,  but  in  another  Way ;  for 
"  though  that  Power  would  have  enabled  her  for  better 
"  Advancement  in  Marriage  to  make  a  strict  Settlement, 
"  that  is  implicitly  contained  in  that  Power  to  limit  any 
"  Share  she  thought  fit  to  give  for  Advancement  of  Mar- 
"  riage  in  that  Way :  but  she  has  not  taken  that  Method ; 
"  for  she  has  made  a  Disposition  of  it  by  her  Will ;  and 
"  therefore  it  must  correspond  with  every  Circumstance  in 
"  that  Will." 

This  Question  was  also  clearly  decided  in  Rout  ledge  i, 
Dorril(d);  where  Lord  Alvanley  states  as  to  the  Ap- 
pointment, made  on  the  Marriage  of  Elizabeth  DorrH, 
that,  where  there  is  a  Power  to  appoiut  among  Persons, 
capable  of  such  Appointment,  and  they  come  in  esse  at 
the  particular  Times  to  make  the  Appointment  good,  t 

(a)  a  Yes.  640.  (d)  2  Yes.  jufe  357.    See 

(b)  Amb.  289  (1 )  •  P*g«  362. 

(c)  2  Yes.  64% 

(1)  A  Power  to  appoint    great  Nephews,  Ac  in  Folk- 

amongst  Nephews  and  Nieces    ner  v.  Butler,  Amb.  514. 

was  held  not  to  extend  to 

Sum 


CASES  IN  CHANCERY.  403 

Sum  appointed,  as  in  that  Case  to  the  Daughter,  upon  1813. 

Marriage,  though  modified  with  respect  to  the  Objects  of       Whitb 
the  Marriage,  is  a  good  Appointment,  not  to  the  Objects  ^ 

of  the  Marriage,  but  to  the  Daughter  herself;  and  that  Ap-  gT#  Babbb. 
pomtment  was  held  a  good  Appointment  to  her ;  though,  if 
it  had  been  done  by  Will  and  independent  of  any  Modifi- 
cation, introduced  by  Elizabeth,  the  Daughter,  it  would 
not  have  been  good  ;  as  the  Husband,  and  the  Children  of 
the  Marriage  born  after  the  Death  of  their  Grandmother, 
were  not  immediate  Objects  of  the  Appointment  There* 
fore  it  wasr  just  as  if  it  was  appointed  to  her,  and  she  had 
settled  it  so  with  the  Husband. 

That  was  precisely  as  Lord  Hardwicke  considered  it  in 
Langston  v.  Blackmore :  but  that  was  not,  as  Routledge 
v.  Dorril,  the  Case  of  a  Marriage  then  in  Contemplation, 
but  a  Provision  for  any  Wife  the  Son  might  afterwards 
marry,  and  Children  by  a  subsequent  Marriage.  This 
therefore  will  be  supported  as  an  Appointment,  not 
to  the  Grand-children,  but  to  Mrs.  White  herself: 
the  Intention  in  her  Favor  appearing  upon  the  Deed; 
and  her  Children  taking,  not  by  direct  Appointment, 
but  under  a  Modification  of  the  Property,  letting  them 
in,  with  the  Consent  of  their  Mother,  an  immediate 
Object  of  the  Power.  That  certainly  could  not  be  done 
by  Will ;  as  is  observed  in  Alexander  v.  Alexander ;  as 
ftttt -would  be  the  sole  Act  of  the  Person  having  the 
Power;  and  the  Interest  would  be  taken  directly  under 
die  Appointment  by  Persons,  not  Objects  of  it :  but, 
where  it  is  done  by  Deed,  the  immediate  Object  joining  in 
the  Act,  and  directing  the  Uses,  all  Objection  is  removed. 
From  the  Cases,  that  have  been  cited,  Mr.  Sugden  (a) 
draws  the  same  Conclusion,  that  in  Equity  a  valid  Ap-  , 
pointment  may  be  made  to  Persons,  not  Objects  of  the 
Power,  with  the  Approbation  of  the  real  Object;  and, 

(a)  Sugden  on  Powers,  420. 

D  d  2  though 
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White 

v. 

St.  Barbe. 


though  the  Instance  he  puts,  of  such  a  Settlement  upon 
the  Marriage  of  a  Child,  is  uot  applicable  to  this  Case, 
Mrs.  White  having  been  married  before  this  Appointment, 
the  Case  of  Langiton  v.  Blackmore,  which  was  upon  a 
Settlement  not  in  Contemplation  of  Marriage,  shews,  there 
'is  no  such  Distinction.  This  will  therefore  be  sustained 
as  an  Appointment  substantially  to  the  Daughter,  a  proper 
Object  of  the  Power;  who,  if  the  Appointment  had  been 
made  directly  to  her,  might  the  next  Day  with  her  Hus- 
band have  made  this  Settlement 

Upon  the  Construction  of  the  Will  however  it  is  not 
to  be  conceded,  that  Children  only  are  the  Objects  of  this 
Power:  the  Word  " Family"  extending  to  all  Issae. 

Mr.  Richards,  for  Defendant,  the  Father  of  the  Plain- 
tiffs, who,  as  Administrator  6f  his  deceased  Wife,  had  an 
Interest  against  them,  but  who  had  joined  in  the  Appoint- 
ment, declined  arguing  the  Case. 

Mr.  Leach,  and  Mr.  Home,  for  the  Defendant  Ran- 
dolph. 

This  is  clearly  a  Power  to  appoint  among  Children. 
The  ConcIusion}  attempted  to  be  drawn  from  the  acci- 
dental Introduction  of  the  vague  Word  "  Family"  sup- 
poses a  Change  of  Intention,  before  the  Testator  came  to 
the  End  of  the  Will ;  clearly  in  the  former  Part  pointing 
to  Children;  to  which  the  Word  "  Family/'  as  here  used, 
must  be  considered  synonymous ;  and  the  Court  will  not 
imply  Contradiction  from  Expressions,  that  may  be  recon- 
ciled. 

As  to  the  second  Question,  whether  this  is  to  be  con- 
sidered as  an  Appointment  to  a  Child,  or  to  Grand-chil- 
dren, the  Principle  of  the  Cases  cited  is,  that  the  Appoint- 
ment  was  a  direct  Gift  to  die  Child  who  was  competent 
to  make  that  Settlement,  carving  out  of  it  an  Interest  for 

the 
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the  Children  of  that  Child.  The  Distinction  in  this  Case 
is,  that  the  Daughter  had  not  the  Capacity  of  making  a 
Settlement ;  as  this  was,  not  a  present  Interest,  which  she 
and  her  Husband  might  have  settled,  but  an  Interest  in 
Remainder,  expectant  on  the  Death  of  her  Mother; 
which  they  were  not  competent  to  deal  with.  Hie  Author  of 
this  Power  expresses  his  Object,  personal  to  the  Children, 
to  secure  their  good  Behaviour ;  and  the  Court  will  not 
without  clear  Words  extend  it  beyond  the  Reason  assigned. 
The  Interests  are  vested,  subject  to  be  devested  by  a  proper 
Appointment;  and  this  Instrument  cannot  be  separated; 
taking  it  first  as  an  Appointment,  and  secondly  as  a  De- 
claration of  Trust. 


1813. 

White 

v. 

St.  Barbb. 


Sir  Samuel  Romilly  in  Reply  observed,  that  this  was 
just  such  a  Settlement  as  the  Court  would  have  directed ; 
and,  though,  it  is  true,  the  Wife  had  not  the  Power  of 
making  such  a  Settlement,  if  an  Appointment  had  been 
made  to  her,  the  Husband  could  have  done  it. 

The  Master  of  the  Rolls  (preventing  farther  Reply.) 

The  last  Argument,  that  the  Appointment  and  Settle- 
ment was  all  one  Act,  and  could  not  be  separated,  by 
considering  it  first  as  a  good  Appointment,  and  secondly, 
a  Declaration  of  Trust,  would  have  applied  equally  in  the 
Cases  cited ;  for  there  was  no  direct  Appointment  to  the 
Child,  and  afterwards  a  Settlement :  but  it  was  one  Act ; 
putting  the  whole  into  Settlement  at  once  by  Consent  of 
all  the  Parties. 

Why  could  not  die  Husband  in  this  Case  make  the  Set- 
tlement ?  A  Husband  can  dispose  of  such  Property  of  his 
Wife  in  Expectancy  against  every  one  but  the  Wife  sur- 
viving ;  and  this  is  just  such  a  Settlement  as  the  Court 
would  have  directed.    The  Question  is,  whether  all  Par. 


Dd3 


ties, 


Husband  can 
dispose  of  his 
Wife's  Proper- 
ty  in  Expec- 
tancy against 
every  one  but 
the  Wife  sur- 
viving. 
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ties,  having  any  Power  over  the  Fund,  have  not  concurred 
in  tliis  Disposition  of  it.  The  Wife  could  make  the  Ap- 
pointment; and  the  Husband  could  make  the  Settlement; 
and  he  is  a  Party  to  the  Deed.  It  falls  precisely  within 
the  Principle  of  Routledge  v.  Dorril  and  Langsto*  r. 
Blackmore. 


The  Decree  was  made  according  to  the  Prayer  of  the 
Bill. 


Rolls. 

1813, 
Feb.  17, 18. 

Construction 
of  a  residuary 
Devise,  as  in- 
cluding under 
the  general 
Words  "Estate 
11  and  Effects'^ 
Copyhold,  not 
surrendered,  in 
Favor  of  a 
younger  Son, 
aubjectto 
Debts,  the  Will 
reciting,  that 
the  eldest  Son 
was  provided 
for;  and  no 
Freehold  Es- 


PENNINGTON  v.  PENNINGTON. 

SIR  John  Pennington,  Baronet,  by  his  Will,  dated  die 
20th  of  April,  1792,  giving  certain  Annuities,  which 
he  directed  should  be  issuing  out  of  his  Manors,  fcc 
situate  in  the  County  of  York,  subject  thereto,  devised 
all  his  Manors,  &c.  to  Trustees,  to  the  Use  of  Ids  Sod 
Lord  Muncaster  and  his  Issue  in  strict  Settlement,  with 
Remainders  to  his  Son  Lowther  Pennington  and  his  Isne 
in  strict  Settlement,  with  Reversion  to  the  Testator's 
right  Heirs  for  ever;  and  after  giving  some  specific  Lega- 
cies, the  Will  proceeds  as  follows : 

"  And  as  to  all  the  Residue  and  Remainder  of  my 
"  Estate  and  Effects  not  hereinbefore  by  me  disposed  of 
"  after  Payment  of  my  just  Debts  and  Funeral  Expences 
"  with  the  due  Payment  whereof  I  hereby  charge  all  my 
"  Estate  and  Effects  as  well  real  as  personal  and  subject 

« thereto 
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"  thereto  I  give  devise  and  bequeath  die  same  and  every  1813. 

u  Part  thereof  onto  my  said  Son  Lowther  Pennington  his   -.      v"v"' 

«■  Heirs  Executors  and  Administrators  according  to  the 

"  Nature  of  such  residuary  Estates  having  already  amply   pmmjmgxon. 

"  provided  for  my  said  Son  Lord  Muncaster  out  of  my 

"  Estates  in  the  several  Counties  of  Cumberland,  We$t- 

"  moreland  and  Lancaster." 

The  Bill  was  filed  by  a  Bond  Creditor ;  who  was  also 
one  of  the  Annuitants,  and  a  specific  Legatee  in  the 
Will. 

The  Master's  Report  stated,  that  the  Testator  died,  - 
seised  to  him  and  his  Heirs  of  a  Copyhold  Estate ;  which 
was  not  surrendered  to  the  Use  of  his  Will ;  and  therefore 
according  to  the  Custom  of  the  Manor  descended  to  Lord 
Muncaster,  as  the  eldest  Son  and  Heir ;  and  that  the  Tes- 
tator did  not  die  seised  of  any  other  real  Estate  than  that,  - 
which  was  devised,  and  limited  in  strict  Settlement  by  his 
Will.  The  Questions  were,  whether  the  Copyhold  Estate 
passed  under  the  residuary  Clause  to  Lowther  Pennington; 
and  whether  it  was  the  Fund,  out  of  which  the  Plaintiff's 
Debt  was  to  be  paid. 

Mr.  Richards,  and  Mr.  Hall,  for  the  Plaintiff:  Mr. 
Hart,  and  Mr.  Roupell,  for  the  Defendant  Lowther 
Pennington. 

It  cannot  be  contended,  that  the  Annuitants,  the  specific 
Devisees,  or  those,  to  whom  the  real  Estates  are  given  in  ft 

strict  Settlement,  ought  to  contribute  to  this  Debt ;  which 
oqght  to  fall  on  this  Copyhold  Estate,  passing  in  Equity, 
though  not  at  Law,  under  the  residuary  Clause.  It  ap- 
pears by  the  Master's  Report,  that  the  Testator  had  no 
real  Estate  whatever,  except  that,  which  he  has  limited  in 
D  d  4  strict 
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1813.  strict  Settlement.    There  is  nothing,  therefore,  but  this 

Pennington   CoPyho'd  to  satisfy  the  Words  of  the  residuary  Clause; 
Pa  though  if  there  had  been  any  Freehold  Estate  to.  satisfy 

Pennington.  ^at  Clause,  the  Construction  must  have  been  different 
The  Cases  upon  this  Subject,  which  are  very  uumerous, 
establish  this  Proposition,  that  the  Terms  "  real  Estate" 
shall  carry  Copyholds,  where  there  is  no  Freehold  Estate: 
Bullock  v.  Bullock  (a),  Ross  v.  Ross{b),  It  hell  v.  Beane 
(c),  Bj/as  v.  Byas  (d),  Lindopp  v.  Eborall  (e),  Drake  v. 
Robinson  (J),  Judd  v.  Pratt  (g),  and  Church  v.  Mundy 
(A).  The  Proposition,  that  the  Heir  shall  never  be  dis- 
inherited but  by  express  Words  or  necessary  Implication, 
does  not  stand  in  the  Way :  the  Testator  having  indicated, 
that  he  had  amply  provided  for  Lord  Muncaster;  who 
was  his  Heir  at  Law ;  and  the  Language  of  the  residual? 
Clause  being  sufficiently  strong  to  disinherit  the  Heir  si 
to  the  Copyhold  in  question* 

If  against  an  Heir  unprovided  for  this  Court  will  not 
supply  a  Surrender,  it  will  for  a  younger  Son,  provided 
for,  if  the  Heir  also  has  a  Provision.  That  a  Provision 
for  die  younger  Son  makes  no  Difference  is  expressly  de- 
cided in  Cook  v.  Arnham  (t). 

Sir  Samuel  Bomilly,  and  Mr.  Bell,  for  the  Defendant 
Lord  Muncaster. 

There  is  an  evident  Distinction  between  the  Cases  of 
Children  and  Creditors :  in  the  former  die  Freehold  Estate, 

(a)  6  Vin.  Ab.  pi.  19.  if)  I  P.  Wms.  443. 

(6)  1  Eq.  Ca.  Ab.  124,  pi.  (g)  13  Vet.  168,  uA  15 

14  (Ed.  1739.)  Vcs.  390. 

(c)  1  Ves.  215.  (A)  12   Vet.  426,  and  15 


-% 


(<0  2  Vet.  164.  Vcs.  396. 

(c)  3  Bro.  C.  C.  188.  (t)  3  P.  Wme.  383. 


whatever 

s> 
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whatever  its  Value,  satisfy  the  Intention  ;  but  as  to  the  IBIS* 

latter  the  Amount  of  the  Debts  is  to  be  considered  in  pro-   pENNington 
viding  a  Fund  for  their  Liquidation  (a).     This  is  not  the  v# 

Case  of  a  Surrender  to  be  supplied  for  Creditors,  the  Pro-  Pennington. 
perty,  not  specifically  devised,  being  more  than  sufficient  to 
answer  the  Debts.  The  only  Question  is,  whether  the 
Testator  has  by  the  residuary  Clause  devised  his  real 
Estate ;  and  it  cannot  be  maintained,  that  he  has.  The 
only  .Effect  of  that  Clause  is  to  bequeath  his  personal  Pro- 
perty to  Lowther  Pennington.  The  Expression  "  the 
"  same  and  every  Part  thereof"  applies  only  to  the  "  Estate 
"  and  Effects,"  the  Disposition  of  which  begins  the 
Clause,  and  not  to  the  Terms  "  real  and  personal,"  on 
which  he  had  charged  his  Debts,  &c. ;  and  the  Words 
"  according  to  the  Nature  of  such  residuary  Estates"  were  ' 

probably  used  without  any  definite  Meaning.  Though  the 
Word ."  Estate,"  standing  alone,  has  with  reference  to 
the  Context,  been  held  to  carry  real  Estate,  yet,  when  • 
coupled  with  "  Effects,"  it  has  been  always  confined  to 
personal  Property.  The  Argument,  that  here  is  no 
real  Estate  to  satisfy  the  residuary  Clause*  is  opposed  by 
the  ultimate  Reversion  of  the  Estates,  devised  in  strict 
Settlement 

The  Master  of  the  Rolls. 

This  appears  to  me  to  be  a  plain  Case.  The  Clause, 
I  agree,  is  to  be  read  with  an  Exclusion  of  the  Paren- 
thesis; for  the  Words  "  the  same"  refer  not  to  "all  my 
"  Estate  and  Effects  as  well  real  as  personal,"  but  to  "  the 
"  Residue  and  Remainder  of  my  Estate  and  Effects  not , 

(a)  See  as  to  this  Distinc-  Church  v.  Mundy,  15  Vet. 
tion  Lord  C.  Eldon's  Judg-    397,  and,the  Cases  there  re-  <- 

ment  in  Judd  v.  Pratt,   15    ferred  to,  of  Byas  v.  Byas> 
Fes.  304,  the  Argument  in    and  Undopp  v.  EboralL 

"  hereinbefore 
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1813.         "  hereinbefore  by  me  disposed  of."    Stopping  here,  there 

Pj&nningtok  mi8h*  be  8°me  Ambiguity  froitt  coupling  the  Wort 
v  "  Estate'1  with  "  Effects  "  but  upon  the  whole  of  die 

Pennington.  Clause  there  is  no  fair  Doubt  of  the  Meaning :  "  And  u 
"  to  all  the  Residue  and  Remainder  of  my  Estate  and 
"  Effects  not  hereinbefore  by  me  disposed  of  after  Pty- 
"  ment  of  my  just  Debts  and  Funeral  Expences,  (witfc 
"  the  Payment  whereof  I  hereby  charge  all  my  Estate  and 
"  Effects  as  well  real  as  personal)  and  subject  thereto  I 
"give  devise  and  bequeath  the  same  and  every  Pot 
"  thereof  unto,  my  said  Son  Lowther  Pennington  til 
"  Heirs  Executors  and  Administrators  according  to  the 
"  Nature  of  such  residuary  Estates."  That  is,  he  gives 
his  residuary  Estates,  of  different  Natures.  The  Devisee 
and  his  Heirs  are  to  take  some :  the  Devisee  and  hit  Exe- 
cutors, others,  according  to  their  respective  Natara. 
He  must  have  intended  to  include  all,  whether  real  « 
personal,  in  this  residuary  Clause. 


1813,     A6~&/<"  ***"*'"    "*~/<*  7 

Feb.  15, 19.  MAUGHAM  v.  MASON. 

Devise  of  fiHARLES  Pryor,  being  seised  of  Freehold  Chambers 
FreeholdEstate  ^  fa  UncoM$  Intlf  by  his  wa,f  dated  Ae  l6th  rf 
in  Trust  to  sell  March^  1774  deviged  them  t0  Tnl8tees  ^^  tbeir  Ho* 
and  apply  the 

Money  towards  Payment  of  the  Legacies :  the  Residue  Of  the  personal 
Estate  after  Payment  of  Debts,  Legacies,  Ac.  upon  Trust  to  convert 
all  the  said  Residue  of  his  personal  Estate  into  ready  Money,  to  be 
laid  out  in  Freehold  Property,  to  be  settled.  N 

The  personal  Estate  leaving  a  Residue  beyond  the  Charges,  the  real 

Estate  a  resulting  Trust  for  the  Heir  at  Law;  and  charged  with  the 

Legacies,  not  primarily,  but  only  as  an  auxiliary  Fund  to  the  personal 

Estate. 

upon 
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upon  Trust  to  sell,  and  to  apply  the  Money  arising  by 
auch  Sale  "  towards"  Payment  of  the  Legacies,  by  his 
Will  bequeathed ;  and  the  Rents  and  Profits  thereof,  until 
sold,  to  be  applied  to  the  pame  Uses ;  and  after  giving 
Two  pecuniary  and  some  specific  Legacies  as  to  for  and 
concerning  all  the  rest,  Residue,  and  Remainder,  of  his 
personal  Estate  of  what  Nature  or  Kind  soever,  after 
Payment  of  his  just  Debts,  Legacies,  and  Funeral  Ex- 
pences,  he  bequeathed  the  same  unto  his  Trustees,  their 
Executors,  Administrators  and  Assigns,  upon  Trust  to 
convert  all  the  said  rest  and  Residue  of  his  personal 
Estate  into  ready  Money,  and  to  lay  out  the  same  in  the 
Purchase  of  Freehold  Property ;  which  the  Trustees 
were  to  settle  during  the  natural  Life  of  the  Testator's 
Niece  Cecilia,  the  Wife  of  John  Maugham,  upon  Trust 
for  her  separate  Use,  with  Remainder  to  her  Sons  in  Tail- 
male  in  strict  Settlement  and  Remainders  over.  He  ap- 
pointed his  Trustees  Executors. 


1618. 

Maugham 

v. 
Mason. 


The  Executors  paid  all  the  Debts,  Funeral  Expences, 
and  Legacies,  out  of  the  personal  Estate ;  not  making  Sale 
of  the  Chambers ;  and  leaving  a  Surplus  of  £5 SO  Stock, 
the  Residue  of  the  personal  Estate. 


The  Plaintiff,  the  Grandson  of  Cecilia  Maugham,  de- 
ceased, claiming  under  the  Limitation  to  her  Sons  in  Tail- 
male,  filed  the  Bill ;  praying,  that  the  Freehold  Chambers 
might  be  sold ;  and  the  Produce  together  with  the  .£580 
Stock  laid  out  in  the  Purchase  of  Lands,  to  be  settled 
according  to  the  Directions  of  the  Will. 

The  Heiress  at  Law  of  the  Testator  submitted  by  her- 
Answer,  that,  if  the  Court  should  1>e  of  Opinion,  that 
the  Freehold  Chambers  were  liable  to  make  good  the 

Legacies, 
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Legacies,  they  were  liable  only  to  the  Extent  of  die  De- 
ficiency of  the  personal  Estate ;  and  if  such  Freehold  Estate 
was  primarily  liable  to  pay  the  Legacies,  then  she  claimed 
to  be  entitled  to  the  Surplus. 

Mr.  Richards,  and  Mr.  Lovat,  for  the  Plaintiff. 

There  are  Two  Questions :  first,  whether  the  Chamber! 
are  not  converted  out  and  out  into  personal  Estate:  se- 
condly, whether  the  Chambers  are  not  primarily  liable  to 
pay  the  Legacies.  With  respect  to  the  first  Point,  this 
is  not  the  Question  between  the  Heir,  and  the  next  of  Kin, 
but  between  the  Heir,  and  the  residuary  Legatee :  a  Di- 
stinction, expressly  taken  in  the  learned  Argument  of 
Ackroyd  v.  Smithson  (a)  founded  in  the  Differact 
between  the  Case  of  Intention  apparent,  and  the  AbtesKt 
of  Intention. 


Secondly,  this  Testator,  as  in  Hancox  v.  Abbey  (b\ 
clearly  iudicates,  that  the  Chambers  should  be  the  first 
Fund  for  Payment  of  his  Legacies ;  and  the  Introductioa 
of  the  Word  "  Legacies"  in  the  residuary  Clause  is  not 
inconsistent  with  this  Construction ;  proceeding  on  the 
Presumption,  that  the  Produce  of  the  Chambers  might 
not  be  sufficient.  There  is  no  Pretence  for  considering 
this  a  Charge  upon  the  Chambers  merely  to  supply  the 
Deficiency  of  the  personal  Estate :  it  is  both  in  Terms 
and  Substance  a  Devise  in  the  first  Instance  to  pay  the 
Legacies;  and  though  the  Testator  uses  the  Word 
"  towards"  his  Meaning  is  "  in"  Payment  If  any  Re- 
liance is  placed  on  the  Word  "  personal"  in  the  residuary 
Clause,  that  Word  is  to  be  found  also  in  Mallabar  i. 


(a)  I  Bro.  C.  C.  503,  see 
particularly  507  to  512. 


(b)  11  Vcs.  179- 


Mallabr, 
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Mallabar  fa)f  and  in  Durour  v.  Motteaux  (b) ;  as  appears 
>y  the  Register's  Book  (cj  ;  and  that  Will  had  no  such 
Words  as  "  and  Performance  of  my  Will"  or  any  other 
Expression  more  favorable  to  the  residuary  Legatee.  So 
lie  Words  "  personal  Estate"  in  the  residuary  Clause  of 
Itis  Will  must  be  understood  not  merely  the  personal 
Property  in  a  strict  Sense,  but  as  comprising  also  the 
Produce  of  this  real  Estate. 
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Mr.  Leach,  and  Mr.   Wingfield,  for  the  Heiress  at 
Law. 


If  any  Distinction  really  exists  between  the  Cases  of 
next  of  Kin  and  residuary  Legatee,  contending  with  the 
Heir  at  Law,  it  is  difficult  to  assign  a  Reason  for  it,  that 
will  be  satisfactory  and  consistent  with  the  settled  Rule, 
that  the  Heir  shall  never  be  disinherited  but  by  express 
Words  or  necessary  Implication.  The  Cases  of  Mallabar 
v.  Mallabar  and  Durour  v.  Motteaux  turned  upon  the 
peculiar  Expressions  used  in  those  Wills  ;  creating  a  com- 
pleat  Conversion  out  and  out,  turning  the  Whole  into  per- 
lonal  Property ;  and  the  Word  u  Residue,"  therefore, 
ipplied  to  both.  This  Charge  on  real  Estate,  merely- 
!<  towards"  Payment  of  the  Legacies,  falls  under  the 
common  Principle,  that  a  Gift  to  a  certain  Extent,  not 


fa)  For.  78. 

(b)  1  Vts.  320. 

(c)  Mr.  Lovat  stated  this 
Will  from  the  Register's  Book 
thus :  The  Testator  gave  all 
his  real  and  personal  Estate 
(by  the  Description  of  all  his 
Lands,  Tenements,  and  Here- 
ditaments, Stock  in  Trade, 
Debts,  &c.)  to  Trustees  upon 
Trust   to  sell   and  dispose 


thereof,  and  thereout  to  pay 
all  the  Testator's  Debts  and 
Funeral  Expences  and  the 
Legacies  and  Gifts  by  the 
said  Will  given,  and  place 
out  and  invest  the  Residue  of 
his  "Personal  Estate  upon 
Securities,  and  divide  among 
several  Persons.— Reg.  Lib. 
l749fB*okA.  Fol.253. 

exhausting 


Ms.  kieUris,  m  Reply. 

There  it  a  nU  Dafereace  humvim  the  Cases  of  ai 
neat  of  Kin,  and  the  iisiaasn  Legatee, 
the  Heir:  the  residuary  Chase  raaeag  the 
which  the  other  Case  wants,  dot  Ac  Heir  was 
The  Intention,  clearly  hwficatrd,  nrost,  as  at  Jfaflsk 
v,  Mallabar  and  Duromr  r.  Mottcaux,  gswe  die  Saraa 
to  the  re»kiuary  legatee :  Irat  taking  this  not  to  be  a  C» 
version  out  and  out,  it  is  a  Devise  for  a  particular  Ps> 
pose,  and  within  Haneox  v.  Abbey. 

Tht  Master  of  the  Rous. 

Two  Questions  were  made  in  this  Cause :  first,  when* 

the  real  Estate  is  not  so  absolutely  converted  into  persona1 

m  to  pass  by  the  residuary  Clause  under  the  Denombstas 

of  personal  Estate :  secondly,  whether,  if  it  does  act  * 

(a)  See  Hilly.  Cock,  Ante,        (b)  l  Bro.  C.  C.  4*4. 
l/»i  and  King  v.  Deniion, 
Ante,  20l. 

piss, 
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,  it  be  not  at  least  the  primary  Fund,  out  of  which 
die  Legacies  are  to  be  paid. 

The  Testator  directs  his  Trustees  to  sell  his  Chambers, 
1ke  only  real  Estate  he  is  stated  to  have  had,  and  to  apply 
jho  Money,  arising  by  such  Sale,  towards  Payment  of  the 
legacies  by  his  Will,  bequeathed.  Stopping  here,  it 
i*mM  be  impossible  to  contend,  that  what  remains  after 
;  Pfcyment  of  the  Legacies,  would  not  be  a  resulting  Trust 
-Jbr  die  Heir ;  no  Disposition  being  made  of  the  surplus 
Vtodnce  of  the  Sale  after  Payment  of  the  Legacies ;  and 
M  Purpose  being  expressed,  for  which  the  Sale  is  directed, 
beyond  Payment  of  them. 


1813. 

Maugham 

v. 
Mason. 


TheTestator  then  gives  some  specific  Legacies  of  Stock ; 
,  which  of  course  cannot  be  the  Legacies,  to  which  the  Pro- 
;4nce  of  the  Sale  of  the  real  Estate  is  to  be  applied. 
There  are  only  Two  pecuniary  Legacies ;  one  of  £  1000 ; 
£«nd  Twenty  Guineas  to  one  of  his  Executors.  Qf  Two 
[Stock  Legacies,  given  only  for  Life,  he  directs  the  Trustees 
upon  the  Death  of  each  Legatee  to  sell  the  Capital ;  and 
to  lay  out  the  Produce  in  Freehold  Lands  and  Tenements, 
to  be  settled  to  the  same  Uses  as  the  Lands  afterwards 
directed  to  be  purchased  with  the  rest  and  Residue  of  the 
personal  Estate.    The  residuary  Clause  is  thus  expressed : 


"And  as,  for  and  concerning,  all  the  rest,  Residue, 
44  and  Remainder,  of  my  personal  Estate  of  what  Nature 
u  or  Kind  soever  after  Payment  of  my  just  Debts,  Legacies, 
*aad  Funeral  Expences,"  he  bequeathed  to  his  Trustees, 
their  Executors,  8tc.  upon  Trust,  to  convert  all  the  rest 
and  Residue  of  his  personal  Estate  into  ready.  Money,  and 
to  lay  out  the  same  in  the  Purchase  of  Freehold  Property  ; 
which  the  Trustees  wore  to  settle  j  jtod  then  he  proceeds, 
to  declare  the  Trusts.,  ...        ' '"     /    ;_ 
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Maugham 
Mason. 

f  Properly  no- 

9  f&sfy  thing  is  the  per- 
'       sonal  Estate  of 
a  Testator,  that 
was  not  so  at 
his  Death :  he 
may  so  ex- 
press himself 
as  to  shew 
something  else 
intended;  but 
where  there  is 
nothing  but  a 
,  Direction  to 
sell  Land  with 
an  Application 
of  the  Money 
to  a  particular 
Purpose,  there 
is  no  Instance 
of  holding  the 
Surplus,  after 
that  Purpose 
answered,  to 
form  Part  of 
the  personal 
Estate,  so  as 
to  pass  by  the 
residuary  Be- 
quest. 


The  Observation  is  perhaps  minute,  that  the  Money, 
produced  by  the  Sale  of  the  real  Estate,  could  not  with 
propriety  be  spoken  of  as  personal  'Property  to  be  con- 
verted into  Money:  at  most  however  this  is  a  general 
Bequest  of  the  Residue  of  his  personal  Estate ;  and  die 
Question  is,  what  was  meant  to  be  included  under  that 
Description.  Properly  speaking  nothing  is  the  personal 
Estate  of  a  Testator,  that  was  not  so  at  his  Death. '  He 
may  certainly  so  express  himself  as  to  shew,  that  some- 
thing else  was  intended ;  but  where  there  is  nothing  bat  a 
Direction  to  sell  Land,  with  Application  of  the  Money  to 
a  particular  Purpose,  and  a  subsequent  Bequest  of  the 
rest  and  Residue  of  the.  personal  Estate,  I  know  of  no 
Case,  in  which  it  has  been  held,  that  the  Surplus,  after 
the  particular  Purpose  is  answered,  forms  Part  of  the 
personal  Estate ;  so  as  to  pass  by  the  residuary  Bequest 
The  mere  Disposition  of  the  Residue  of  personal  Estate 
can  never  solve  the  Question,  what  is  personal  Estate. 
The  Clause  may  be  so  conceived  as  to  shew  the  Sense,  m 
which  those  Words  are  used :  but  here  is  nothing  more 
than  those  Words,  unaccompanied  with  any  Thing  ex- 
planatory of  the  Sense,  in  which  they  were  used. 

It  must  therefore  be  contended  broadly  in  this  Case, 
that,  wherever  a  Will  contains  a  Direction  to  sell  real 
Estate,  and  also  a  residuary  Bequest  of  personal  Estate, 
there  can  be  no  resulting  Trust  for  the  Heir. 

The  Cases  of  Mallabar  v.  Mallabar  (a)  and  Durour  v. 
Motteaux  (b)  have  never  been  understood  to  establish  any 
such  Proposition.  In  the  former,  though  those  two  Cir- 
cumstances concurred,  they  were  not  relied  upon  either  in 
the  Argument  or  the  Decision.  Lord  Talbot  at  first  re- 
sorted to  parol  Evidence ;  but  afterwards,  thought,  the  In- 
tention might  be  satisfactorily  collected  from  die  Will  itself. 

(a)  For.  78.  (6)  1  Ves.  320. 

Durxmr 
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Durour  v.  Jdotteaux  does  not  perhaps  furnish  so 
strong  an  Indication  of  Intention.  From  the  little  Lord 
Hardwicke  is  reported  to  have  said  it  is  difficult  to  as* 
certain;  from  what  Expressions  he  inferred,  that  by  the 
Description  of  all  his  personal  Estate  the  Testator  meant 
to  include  every  Thing  in  the  Residue.  If  any  Stress  is 
to  be  laid  *pon  the  Word  "  all/9  that  Word  does  not 
occur  here :  but  that  Decision  is  generally  accounted  for 
by  the  particular  Manner,  in  which  the  Sale  was  directed, 
and  the  Circumstance  of  the  Testator's  having  blended 
together  the  real  and  personal  Estates  in  one  Gift  to 
Trustees,  to  sell  the  whole  with  his  personal  Estate,  8tc. 


1813. 

Maugham 

v. 

Mason. 


The  blending  the  two  Estates  together  has  always 
been  considered  as  furnishing  an  Argument  for  the  entire 
Conversion  of  the  real  into  personal :  an  Argument,  which 
is  wholly  wanting  in  this  Case.  It  was  observed  (by  Mr. 
Lovat)  that  this  Circumstance  cannot  be  considered  as  very 
decisive  of  the  Intention  either  Way ;  as,  though  they 
were  blended  together  in  Ackroyd  v.  Smithson  (a),  yet 
die  Heir  succeeded  in  his  Claim.  There  the  Question  was 
not  whether  the  Testator  meant  to  dispose  of  real  Estate 
as  Personalty ;  for  he  had  done  so  in  express  Terms ;  but, 
whether  it  was  to  be  converted  for  any  other  Purpose  than 
the  precise  Disposition  expressed.  That  Case  decides, 
that  k  is  not  in  every  Instance,  where  the  Estates  are 
blended,  that  the  Heir  is  excluded ;  but  not,  that  without 
that  Circumstance,  or  some  equivalent  Indication  of  In- 
tention, the  Claim  of  the  residuary  Legatee  can  prevail. 
The  Want  of  a  Circumstance  may  be  very  material  in  the 
one  Way ;  although  the  Existence  of  it  would  not  be  de- 
cisive in  the  other.  I  can  find  nothing  in  this  Will,  thai 
furnishes  a  sufficient  Indication  of  the  Intention  of  the 
Testator  to  make  an  absolute  Conversion  of  his  real  into 
personal  Estate. 

(a)  l  Bro.  C.  C.  503. 

Yowl.  Ee  As 
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v. 

Mason. 


As  to  the  other  Question,  I  do  not  see,  how  it  can  pos- 
sibly bear  an  Argument :  so  numerous  are  the  Cases,  in 
which  much  stronger  Words  have  been  held  insufficient  to 
exempt  the  personal  Estate,  or  to  make  the  real  primarily 
liable.  Some  Stress  was  laid  on  the  Circumstance,  that 
it  is  towards  the  Payment  of  Legacies  only  that  the  Pro- 
duce of  the  real  Estate  is  to  be  applied.  From  a  Direc- 
tion to  pay  a  particular  Debt,  or  a  particular  Legacy,  in 
Contradistinction  to  other  Debts  and  other  Legacies,  the 
Argument,  used  in  Hancox  v.  Abbey  (a),  may  fairly 
enough  arise,  but  where  it  is  to  pay  Debts  generally,  or 
Legacies  generally,  there  is  no  Room  for  its  Application. 
Although  in  the  subsequent  Part  of  his  Will  the  Tes- 
tator gives  only  two  pecuniary  Legacies,  of  any  Amount, 
yet,  if  he  had  given  ever  so  many,  they  would  nil  have 
been  equally  charged  on  the  real  Estate;  but  charged 
in  Aid  of  the  Personal ;  and  not  in  Exclusion  of  it,  or  in 
Priority  to  it. 


Upon  both  Points  therefore  my  Opinion  is  in  favour  of 
the  Heir  at  Law. 


The  Bill  was  dismissed  without  Costs  (1). 
(a)UP«.i;9» 


l)Gibbs  v.  Rumtey,  and    290,396.    Bill  r.  Cock,  Kin§ 
Southou$e  v.  Bote,  pott,  2  Vol.    v.  Densdson,  ante,  ifS,  300. 


LORD 
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LORD  MILSINGTOUN  v.  EARL  OF  PORT-     Lincoln's 
MORE.  Inn  hall, 

Feb.  22. 

THE  Plaintiff  having  obtained  an  Injunction  with*  The  Right  to 

out  serving  the  Defendant  with  a  Letter  Missive  the  Letter 

and  Office  Copy  of  the  Bill,  a  Motion  was  made  to  dis-  Missive  and 

solve  the  Injunction ;  or  that  the  Plaintiff  might  be  direct-  CoPy  of  the 

ed  at  his  own  Expence  to  furnish  the  Defendant  with  an  Bil1 "  P™riJqp 

Office  Copy  of  the  Bill.  of  *<*««*• 

notofParlia- 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Hall,  in  support  of  ment:  attach- 
the  Motion.  ing  therefore 

to  all  Scotch 

ni.     xx  c     ,  ,  a  .i  and 7mA Peers. 

I  ne  Defendant  is  not  bound  to  put  in  an  Answer,  until      T  . 

r  Injunction 

he  has  been  served  with  a  Letter  Missive,  and  an  Office  ^^g^g 

Copy  of  the  Bill ;  and  this  Injunction  having  issued  with-     ^ef  proce88 
out  either  is  a  Nullity.  not  ^  accom- 

panied, is  in- 
It  may  be  questioned,  whether  this  is  not  a  Breach  of  effectual. 
Privilege.  The  Privilege  of  Peerage,  limited  as  it  is  by 
modern  Statutes  (a),  still  requires,  as  an  indispensable 
Condition,  Service  of  the  Letter  Missive,  and  Copy  of 
the  Bill,  accompanying  at  least,  if  not  preceding,  any 
Order  of  the  Court ;  and  in  this  Respect  there  is  no  Dis- 
tinction between  an  English  and  a  Scotch  Peer:  the 
Privilege  attaching  to  the  Defendant  as  a  Peer ;  not  as  a 
Member  of  the  Upper  House  of  Parliament.  Robinson 
v.  Lord  Rokeby  (b)  has  decided,  that  Irish  Peers,  with  the 
Exception  of  those  in  the  House  of  Commons,  are  en- 
titled to  every  Privilege  of  the  Peerage,  except  that  of 

(a)  Stat.  12  and  13  Witt.    (6)  8  Ves.  601. 
3.  c.  3.    Stat,  n  Geo.  2. 
c.  24. 

Ee«  sitting 


420  CASES  IN  CHANCERY.  . 

<  1813.  sitting  in  the  House  of  Lords  (a):  and  therefore  to  the 

Lord  Letter  Missive. 

Milsingtoun 

v.  Sir  Samuel  Romilly,  for  the  Plaintiff,  said,  the  Ap- 

^ar^  °f        plication  in  Robinson  v.  Lord  Rokeby  was  not  opposed: 
ORTMORB#    and  Orders  had  been  frequently  made,  that  upon  the  Ser- 
vice of  an  Injunction  on  a  Peer  a  Letter  Missive  should 
accompany  it. 

The  Lord  Chancellor. 
This  is  Privilege  of  Peerage,  not  Privilege  of  Parlia- 
ment. In  this  Respect  therefore  there  is  no  Distinction 
between  English,  Scotch,  and  Irish,  Peers :  all  being  en- 
titled equally  to  Privilege  of  Peerage ;  though  only  those, 
who  are  in  Parliament,  can  have  Privilege  of  Parliament 
In  both  the  Acts  of  Union  the  Peers  in  Parliaments,  the 
1  16  and  the  48,  have  the  same  Privileges  as  the  English 
Peers;  with  the  Exception  of  those,  who  did  not  take  the 
Oaths ;  with  regard  to  whom  there  was  a  considerable 
Question  as  to  their  franking. 

If  they  have  the  same  Privilege  of  Peerage,  though 
not  of  Parliament,  what  is  their  Privilege  as  to  this  Ques- 
tion ?  With  regard  to  that  I  am  bound  to  consider  every 
Peer  entitled  to  this  Privilege,  who  does  not,  as  many  do, 
voluntarily  waive  it.  The  Question  then  is  as  to  the  Effect 
of  the  Injunction.  I  doubt,  whether  it  has  any  Validity, 
unless  accompanied  with  the  Letter  Missive  and  a  Copy 
of  the  Bill.  I  will  consult  the  Master  of  the  Rolls  upon 
it :  but  at  present  I  think,  I  ought  not  to  make  the  Order; 
conceiving  the  Injunction  to  be  good  for  nothing.  If  a 
Peer  is  entitled  to  an  Office  Copy  of  the  Bill,  and  insists 
upon  it,  I  do  not  see,  how  this  Court  can  make  any  Pro- 
cess effectual  against  him,  until  that  is  done.     I  bad  taken 

(a)  See  Stat.  39  and  40  Geo.  3.  c.  Oj. 

it, 
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it,  that  this  Practice  was  much  older  than  the  Statute  of  1813. 

William  3.    The  Letter  Missive  and  Copy  of  the  Bill  I  j^Jjj 

take  to  be  very  ancient.     There  is  one  Instance  of  it  in  a  Miisingtoun 
very  early  Stage  of  the  Banbury  Case.  v# 

mmmm _ __ _ __ _ „  Earl  of 

PORTMOKE. 


Sir  Samuel  Romilly,  for  -the  Plaintiff,  then  waived  the 
Point ;  and  consented  to  serve  a  Copy  (1). 

(1)  By  Lord  Hardvoickes  not  be  obliged  to  take  out, 

Orders  a  Person  entitled  to  or  pay  for  any  other  Copy  of 

Privilege  of  Parliament,  pur-  such  Bill  upon  his  Appear* 

suant  to  the  Act  of  William,  ance  thereto.    Ord.  Ch.  (Ed. 

having  been  served  with  an  Beam,)  3Q5. 
Office  Copy  of  the  Bill,  shall 
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Before 
The  Lord 
Chancellor. 

1812, 

Feb.  25,  26. 

WiththeJudges 

1812, 

June  15. 19. 

26.29. 

1813, 

Feb.  10. 

March  1 . 

April  13. 

Under  a  De- 


WILKINSON  v.  ADAM(l). 


Justices. 


The  Lord  Chancellor. 
Sir  Alexander  Thompson,  Baron. 
Sir  Simon  Le  Blanc, 
Sir  Vicary  Gibbs, 

JOHN  Wilkinson  by  his  Will,  dated  the  29tb  of 
November,  1806,  devising  to  his  Wife  Mary  Wilkinson 
for  Life  his  Mansion  at  Castle  Head,  and  declaring,  that 
such  Devise,  together  with  the  Annuity  given  to  her,  was 
to  be  taken  in  lieu  of  Dower,  and  giving  her  an  Annuity  of 
vise  by  a  mar-  £ 500,  charged  on  his  real  Estates  and  Iron  Works  therem- 
ried  Man,  hav-  after  devised,  and  also  giving  her  the  Use  of  his  House- 
ing  no  legiti-  hold  Goods,  &c.  at  his  Mansion  at  Castle  Head,  proceeds 
mate  Children,  a8f0uOW8: 
u to  the  Chil- 
«  dren  which  I       „  And  from  and  after  ^  Decease  of  my  said  Wife  j 

"  give  and  devise  unto  Ann  Lewis  (who  now  lives  with 
"  me)  during  the  Term  of  her  natural  Life  provided  she  so 
"  long  continues  single  aud  unmarried  but  not  otherwise 
"  all  that  my  said  Mansion  House  at  Castle  Head  with 
"  the  Appurtenances.  Also  I  give  and  devise  to  the  said 
"  Ann  Lewis  (subject  to  the  Proviso  aforesaid)  the  Use  of 

Preston ,  18  Ves.  288. 


"  may  have  by 
€t  A.  and  liv- 
"  ing  at  my 
"  Decease," 
natural  Chil- 
dren, who  had 
acquired  the 
Reputation  of 
being  his 


(1)  See  Gordon  v.  Gordon, 
1    Meriv.  141,  and  Arnold  v. 


Children  by 

her  before  the  Date  of  the  Will,  entitled,  as  upon  the  whole  Will  in- 
tended, and  sufficiently  described ;  rejecting,  as  a  Description  of  the 
Devisees,  Passages  in  a  written  Book,  unattested ;  of  which  Probate 
was  admitted  under  a  Reference  in  the  Will  to  "  the  Observations  and 
"  Directions,  which  I  shall  leave  in  a  written  Book." 

Whether,  if  there  were  also  legitimate  Children  by  the  same  Mother, 
they  could  take  together  under  the  same  Description,  and  whether 
future  illegitimate  Children  can  take  under  any  Description  in  a  Will, 
Qtutre. 
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u  all  my  Household  Goods,  Plate,  Furniture,  and  other 
"  Chattels  of  what  Kind  soever,  being  at  my  Mansion 
*  House  at  Castle  Head  aforesaid  for  her  Life  which 
"  Devises  are  for  the  separate  and  peculiar  Use  Benefit 
"  and  Enjoyment  of  the  said  Ann  Lewis  during  the  Term 
"  and  on  the  Proviso  aforesaid  and  are  to  be  looked  upon 
"  as  entirely  distinct  from  and  having  no  Reference  to  the 
"joint  Trust  wherewith  she  is  hereinafter  intended  to  be 
"  invested  by  this  my  Will." 

The  Testator  then  devises  all  his  real  and  personal  Pro- 
perty (except  what  he  had  before  given  to  his  said  Wife 
and  Ann  Lewis  for  their  respective  Lives)  to  the  said  Ann 
Lewis,  James  Adam,  William  Vaughan,  Cornelius  Rey- 
nolds, and  Samuel  Fereday,  for  Thirty-one  Years,  to  com- 
mence from  his  Decease,  upon  several  Trusts ;  the  last  of 
which  is  to  purchase  Lands  of  Inheritance ;  to  be  limited 
during  the  Term  of  Thirty-one  Years  to  such  and  the  same 
Uses,  and  upon  the  same  Trusts,  with  those  of  the  Tes- 
tator's Estates  of  Inheritance,  thereby  devised  to  them  in 
Trust ;  and  he  then  proceeds  in  the  following  Words : 


1812-13. 


WlLKITOOK 

v. 

Adam. 


u  And  from  and  after  the  Expiration  of  such  Term  to 
"  the  Children  which  I  may  have  by  the  aforesaid  Ann 
"  Lewis  and  living  at  my  Decease  or  born  within  Six 
"  Months  after  equally  to  be  divided  between  such  Children 
"  and  their  Heirs  Share  and  Share  alike  and  if  but  one  such 
"  Child  to  such  only  Child  and  his  or  her  Heirs  for  ever ; 
"  and  if  no  such  Child  or  Children  be  living  at  my  Death 
"  or  born  within  Six  Months  after  my  Decease,  as  afore- 
"  said,  to  my  Nephew  Thomas  Jones  and  his  Heirs  for 
"  ever ;  and  if  the  said  Thomas  Jones  shall  at  the  Time 
"  of  such  Purchase  be  dead,  in  that  Case  to  such 
"  Person  as  shall  be  the  Heir  of  the  said  Thomas  Jones j 
"  and  to  his,  her  or  their,  Heirs  for  ever ;"  and  after  the 
Expiration  of  the  said  Term  of  Thirty-one  Years,  he 
E  e  4  devised 
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Adam. 


devised 
Words: 


all  other    his    Estates,  &c.    in  the  following 


"To  the  Use  and  Behoof  of  the  Child  or  Children 
"which  I  may  have  by  the  said  Ann  Lewis  as  above 
a  mentioned  to  be  divided  equally  between  them  Share 
<'  and  Share  alike,  and  his,  her  or  their  Heirs  for  ever ;  and 
"  in  Default  of  such  Child  or  Children  born  to  me  ai 
"aforesaid,  then  to  the  Use  and  Behoof  of  my  said 
"  Nephew  Thomas  Jones  and  his  Heirs  for  ever  provided 
"  he  or  they  do  take  the  Name  of  Wilkinson  ;  and  in 
"  case  I  leave  any  Child  or  Children  by  the  said  Ann 
"  Lewis  then  I  give  and  bequeath  to  my  said  Trustees  for 
"  each  and  every  such  Child  per  Year  during  the  Conti- 
"  nuance  of  the  said  Term  of  Thirty-one  Years  such  a 
"  Sum  of  Money  as  they  or  the  major  Part  of  them  in 
"  their  Discretion  shall  think  adeguate  and  sufficient  for 
"  the  Support  Maintenance  Education  and  bringing  up  of 
"  such  Child  or  Children  which  I  may  have  by  the  said 
"  Ann  Lewis  as  aforesai4  during  so  long  of  the  said 
"  Term  as  he  she  or  they  may  happen  to  live  but  not  to 
"  exceed  the  Sum  of  <£200  in  each  Year  for  each  and 
<<  every  such  Child  or  Children ;  and  it  is  my  Will  and  I 
"  do  hereby  expressly  limit  give  and  appoint  the  said  Sum 
"  of  £200  per  Year  to  the  said  Ann  Lewis  for  her  own 
"  peculiar  and  separate  Use  for  ber  Care  Management  and 
"  Guardianship  of  the  said  Children  during  such  Time  as 
"  she  continues  such  Guardianship ;  and  I  charge  my 
"  Estates  with  the  Payment  thereof  accordingly/'     * 

After  directing,  that  his  Trustees  should  at  the  Expiration 
of  the  said  Term  of  Thirty-one  Years,  render  an  Account 
to  the  Persons  then  entitled  in  Reversion  or  Remainder  to 
his  several  Estates  of  Inheritance  so  devised  or  purchased, 
and  assign  and  deliver  his  Leasehold  and  personal  Pro- 
perty, he  proceeds  thus : 

«  And 


CASES  IN  CHANCERY. 


435 


"  And  it  is  my  Will  and  I  do  hereby  direct  that  im- 
u  mediately  after  the  Expiration  of  the  said  Term  of 
t€  Thirty-one  Years  all  my  real  and  personal  Estate  and 
"  Effects  not  hereinbefore  by  this  my  Will  otherwise  dis- 
"  posed  of  shall  be  vested  in  the  Child  or  Children  which 
"  I  may  have  by  the  said  Ann  Lewis  as  above-mentioned 
"  (except  such  Part  thereof  as  is  before  devised  to  the  said 
"  Ann  Lewis  for  her  own  Use  during  her  natural  Life 
*  and  continuing  single  and  unmarried)  and  his  her  or  their 
"  Heirs  for  ever  Share  and  Share  alike  and  in  Default  of 
"  such  Child  or  Children  born  to  me  as  aforesaid  then  the 
u  same  to  vest  in  the  said  Thomas  Jones  his  Heirs  Exe- 
u  cutors  Administrators  and  Assigns  to  his  and  their  own 
"  Use  upon  the  Condition  aforesaid.  And  it  is  my  Will 
"  and  I  do  hereby  farther  direct  that  immediately  on  the 
"  Decease  or  Marriage  of  the  said  Ann  Lewis  (which 
"  shall  first  happen)  the  Mansion  House  at  Castle  Head 
"  and  also  the  Household  Goods  and  Furniture  so  de- 
"  vised  to  her  as  aforesaid  shall  vest  in  my  said  Child  or 
"  Children  born  to  me  by  her  as  aforesaid  equally  between 
"  them  and  in  Default  of  such  Issue  then  to  the  said 
"  Thomas  Jones  his  Heirs  Executors  Administrators  and 
"  Assigns  upon  the  Condition  aforesaid." 
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The  Testator  then  appointed  Ann  Lewis  Executrix, 
and  his  other  Trustees  Executors  of  his  Will;  and  having 
directed  the  Legacies,  in  a  Schedule,  annexed  to  his  Will, 
to  be  paid,  requests,  that  his  Body  may  be  privately  in- 
terred in  his  Garden  at  Castle  Head  in  a  Place,  prepared 
for  that  Purpose,  or  within  a  Building  called  the  Chapel  at 
Rrymbo,  or  in  his  Garden  at  Bradley,  "  in  such  Manner 
"  as  is  directed  in  the  Book  hereinafter  referred  to,  and  at 
"  the  nearest  of  the  said  Places  where  I  shall  happen  to 
"  die.  Lastly  it  is  my  earnest  Wish  and  Desire  that  the 
u  Observations  and  Directions  which  1  shall  leave  (in  a 
u  written  Book)  for  the  better  Improvement  of  my  Estates 

"  and 
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"  and  carrying  on  the  different  Works  as  'well  as  other 
"  Matters  be  followed  and  attended  to  as  much  as  if  they 
"  were  inserted  in  this  my  Will." 

The  Will  was  re-published  on  the  26th  of  March,  1*07, 
and  the  5th  of  January,  1808 :  in  each  Instance  in  the 
Presence  of  Three  subscribing  Witnesses ;  and  on  the 
latter  Occasion,  he  added  a  Codicil ;  directing,  that  the 
Term  of  the  Trust  should  be  for  Twenty-one  Yean 
from  his  Decease  instead  of  Thirty-one  Years. 

On  the  6  th  of  January,  1808,  the  Testator  added 
another  Codicil  substituting  William  Smith  in  the  Place 
of  Reynolds  as  a  Trustee  and  Executor;  and  at  die 
same  Time  he  re-published  his  Will ;  in  each  Instance 
stating,  that  he  re-published  "  the  Contents  of  this  and 
"  the  preceding"  Eight  or  Nine  Sheets  as  and  for  hit 
last  Will  and  Testament 


The  Testator  died  in  July,  1808 ;  and  upon  his  Death  a 
Manuscript  Book  was  found ;  containing  with  a  great  Va- 
riety of  other  Matter  Eight  Entries,  not  attested  so  as  to 
pass  real  Estates,  but  which  were  proved  in  the  Preroga- 
tive Court  of  Canterbury  as  testamentary.  Some  of  those 
Entries  were  as  follows : 

"  Register  of  my  Children  by  Ann  Lewis  which  for 
"  more  certainty  is  entered  by  John  Wilkinson;  Mary 
"  Attn,  born  July  27th,  1802,  about  Eleven  o 'Clock; 
"  Jonina,  born  August  6th,  1805,  about  Four  o' Clock; 
"  John,  born  October  the  8th,  1806,  Half  past  Eight 
?  o'Clock  in  the  Morning." 

"  Bradley,  March  26th,  1807.  Whereas  in  my  last 
"  Will  and  Testament  re-published  this  Day  it  is  limited 
"that  the  Child  or  Children  which  should  be  entitled  to 

"Co-shares 
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u  Co-shares  of  my  Estate  real  and  personal  as  is  more 
"  felly  explained  there  should  be  born  to  me  of  the 
a  Body  of  Ann  Lewis  within  Six  Months  of  my  Decease. 
"  Now  I  do  hereby  declare  that  such  Limitation  as  to 
"  Time  should  not  operate  absolutely  to  the  Deprivation 
€t  of  any  Child  or  Children  which  may  be  born  of  the 
"  Body  of  the  said  Ann  Lewis  within  the  utmost  Bounds 
"  (after  my  Decease)  prescribed  by  Law  for  Gestation 
"  and  I  therefore  hereby  authorize  my  said  Trustees  to 
"  make  such  Provision  for  such  Child  or  Children,  if  any 
"  such  there  be,  as  they  or  the  major  Part  of  them  may 
"  think  right  according  to  the  Circumstances  of  the  Case ; 
u  and  farther  least  Doubts  should  ar^se  as  to  the  Expres- 
"  sion  '  Children  born  to  me  by  the  said  Ann  Lends9  I 
"  hereby  declare  that  my  Meaning  is  to  include  a  Daughter 
"  of  said  Ann  Lewis  called  Mary  Ann,  now  about  Five 
"  Years  old,  another  Daughter  of  the  said  Ann  Lewis  called 
"  Jonina,  now  about  Two  Years  old,  and  a  Son  of  the  said 
"  Ann  Lewis  called  John,  about  Six  Months  old ;  and 
"  farther ;  whereas  in  my  said  Will  it  is  expressed  that  the 
"  said  Ann  Lewis  should  have  for  her  own  peculiar  and 
"  proper  Use  ,§£200  during  the  Time  of  her  Guardianship 
"  of  my  said  Child  or  Children  my  Intention  was  and  is 
"  that  such  Annuity  should  continue  to  her  during  her 
"  natural  Life  provided  she  remains  so  long  unmarried  in 
"  the  same  Manner  as  my  Bequest  to  her  of  my  Mansion 
"  House  and  Appurtenances  at  Castle  Head  and  on  pre- 
"  cisely  the  same  Conditions;  my  Idea  being  at  the  Time 
"  of  making  my  Will  that  she  should  be  considered  the 
"  natural  Guardian  of  her  Children  during  Life.  This 
u  Explanation  is  therefore  given  to  prevent  a  different 
"  legal  Construction  being  put  on  that  Term  or  Expres- 
"  sion." 
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"  Bradley,  4th  June,  1808.    Memorandum.    Whereas 
in  my  last  Will  and  Testament  duly  published  mention 
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"  is  made  of  Ann  Lewis  as  the  Guardian  of  my  Children 
"  by  her  the  said  Ann  -Lewis,- which  Expression  is  only  to 
"  be  understood  as  a  Mark  of  my  Regard  for  her  and 
"  Wish  that  such  Children  should  not  be  taken  from  her 
"  during  their  tender  Age  for  any  Purpose  but  that 
"  of  Education,  nevertheless  my  Intention  and  Will  ii 
"  that  in  all  Things  of  Importance  and  particularly  in  the 
"  Education  of  such  Children  described  by  the  Names  of 
u  Maty  Ann,  Jonina  arid  John,  or  any  other  Children 
"  which  may  be  born  of  the  Body  of  the  said  Ann  Lewis 
"  as  in  my  Will  particularly  described  the  Direction  and 
"  Management  should  be  in  my  said  Trustees,  the  Survivors 
"  of  them,  and  of  such  new  Trustees  as  may  be  appoint- 
"  ed  pursuant  to  my  said  Will  and  may  choose  to  act,  any 
"  Thing  in  my  said  Will  to  the  contrary  in  anywise  not- 
"  withstanding ;  and  farther,  I  hereby  express  my  Will 
"  and  Desire  that  my  said  Children  may  assume  and  take 
"  the  Name  of  Wilkinson  in  addition  to  their  present 
"  Name  of  Lewis,  and  that  my  Trustees  would  take  such 
"  Steps  for  that  Purpose  as  may  be  requisite ;  and 
"  whereas,  in  my  Will  1  have  mentioned  that  after  my 
"  Decease  my  Body  should  be  buried  at  Castle  Head, 
11  Bradley  or  Btymbo,  or  such  of  those  Places  as  I  should 
"  happen  to  be  at  or  nearest  to  the  Time  of  my  Decease, 
"it  is  not  to  be  understood  that  I  hereby  determine  the 
"  final  Place  of  depositing  my  Corpse;  but  if  I  do  not  die 
"  at  Castle  Head  my  Body  in  one  of  the  Iron  Cases  pro- 
"  vided  for  that  Purpose  shall  be  removed  thither  by  die 
"  first  convenient  Opportunity  there  to  remain." — Signed 
«  John  Wilkinson.99 


The  Testator's  Wife,  who  died  in  his  Life-time,  in 
December,  1806,  having  never  had  any  Children,  he 
left  Maty  Ann  and  Eliza  Wilkinson,  the  Children  of  his 
Brother,  his  Co-heiresses  at  Law.  His  Nephew  and 
Devisee  Thomas  Jones,  who  took  the  Sirname  of  Wil- 
kinson, 


CASES  IN  CHANCERY. 


429 


Idnson,  filed  the  Bill;  alledging,  that  Ann  Lewis  was  never 
married  to  the  Testator ;  and  any  Children  she  had  by 
bun  were  illegitimate ;  and  praying,  that  the  Will  and  Two 
Codicils  may  be  established;  and  the  Trusts  thereof 
carried  into  Execution:  that  the  Trustees  may  be  de- 
creed to  convey  to  the  Plaintiff  and  his  Heirs  the  real 
Estate  of  the  Testator,  subject  to  the  Estate  and  Interest 
of  Ann  Lewis;  8cc. 

The  Trustees  by  their  Answer  alledged,  that  the  Testa- 
tor previously  to  the  Execution  of  his  Will  at  Three  se- 
veral Times  caused  to  be  written  in  a  certain  Book  certain 
testamentary  Papers,  containing  Directions  for  the  Im- 
provement and  Management  of  his  Affairs  after  his  Death ; 
and  on  the  Day  of  the  Date  of  his  Will  he  wrote  another 
testamentary  Paper  in  such  Book ;  which  Four  testa- 
mentary Papers  were  proved  in  the  Ecclesiastical  Court 
as  Codicils ;  that  by  his  Will  he  referred  to  such  written 
Book :  that  he  left  Three  other  Codicils  in  such  Book ; 
the  first  made  s^on  after  his  Will :  the  second  bearing 
Date  the  26th  of  March,  1807  :  and  the  third  dated  the 
4th  of  January,  1808:  all  which  together  with  another 
Codicil,  dated  the  3 1st,  of  January,  1808,  written  in  such 
Book,  had  been  proved  in  the  Ecclesiastical  Court:  that 
the  Testator  acknowledged  Mary  Ann  Wilkinson,  Jonina 
Wilkinson,  and  John  Wilkinson,  to  be  his  Children ;  and 
frequently  declared,  that  he  had  pipvided  for  them  by  his 
Will  as  such.  The  Defendant  Ann  Lewis  stated,  that  she 
cohabited  with  the  Testator  for  many  Years  previous  to 
and  at  the  Time  of  his  Death ;  and  their  Cohabitation 
was  well  known  to  the  Testator's  Wife,  while  she  lived ; 
the  Testator  being  very  desirous  of  having  Children  of  bis 
own,  to  whom  he  might  leave  his  Property ;  and  not  ex*' 
peering  any  from  his  Wife :  that  during  such  Cohabitation 
the  Testator  had  Three  Children  by  her,  now  living : 
namely,  Mary  Ann  Wilkinson,  born  the  27th  of  July, 

1802, 


1812-13. 


Wilkinson 

V. 

Adam. 


430 


CASES  IN  CHANCERY. 


1812-13. 


Wilkinson 

v, 
Adam. 


1802,  at  the  Testator's  Dwelling-house  at  Bradley: 
Jonina  Wilkinson,  born  on  the  6th  of  August,  1805,  at 
the  Testator's  same  Dwelling-house ;  and  John  fVilkinso*, 
born  the  8th  of  October,  1806,  at  the  same  House; ad- 
mitting, that  she  never  was  married  to  him ;  that  he  always 
acknowledged  them  as  his  Children  by  her ;  and  usually 
called  them  by  his  Sirname ;  by  which  they  went ;  and  they 
were  looked  upon  by  all  Persons,  acquainted  with  then, 
as  the  Testator's  Children  by  her ;  that  they  were  brought 
to  and  placed  at  his  Table ;  and  were  always  maintained 
and  educated  at  his  Expence,  as  being  his  Children.  Tk 
Answer  submitted,  that  the  said  Three  Children,  bom 
before  the  Date  of  the  Will,  had,  when  his  Will  aad 
Codicils  were  made,  acquired  Names  of  Reputation,  aad 
also  the  Reputation  of  being  the  Children  of  the  saM 
Testator  by  Ann  Lewis:  that,  having  acquired  such  Names 
and  Reputation,  and  being  also  sufficiently  designated  ■ 
his  Will  and  Codicils,  they  fell  within  the  Description  m 
his  Will ;  or  were  to  be  considered  as  the  Persons  thereby 
intended  ;  and  that  they  were  entitled  to  all  his  real  aad 
personal  Estates,  except  what  he  specifically  deposed  o£ 

Another  Manuscript  Book  was  found  among  the  Testa- 
tor's Papers;  which  was  represented  as  a  Duplicate  of 
that,  from  which  the  Passages,  admitted  to  be  proved  at 
Part  of  the  Will,  were  taken :  but  during  the  Argument 
it  was  said,  that  there  was  considerable  Variance  between 
them ;  and  that  the  Probate  had  been  taken,  not  from  the 
Original,  but  from  that  which  was  supposed  to  be  Ac 
Duplicate. 


After  the  Argument  the  Lord  Chancellor  suggested, 
whether  the  Question,  What  Papers  constituted  die  Will 
as  to  the  real  Estate,  must  not  go  to  a  Jury ;  or  be  stated 
as  a  Case  for  the  Opinion  of  a  Court  of  Law ;  his  Lord- 
ship declaring,  that  he  had  no  Doubt,  these  Books  could 


.- .  i 
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not  be  so  considered.  After  some  Consideration  it  was 
agreed,  as  the  most  convenient  and  expeditious  Course, 
that  the  Case  should  be  re-argued  before  the  Lord  Chan- 
cellor, assisted  by  some  of  the  Judges.  Upon  the  second 
Argument  the  Plaintiff's  Counsel  confined  his  Claim  to 
the  real  Estate. 
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Sir  Samuel  RomUli/,  Mr.  Hart,  Mr.  Bell,  Mr.  Wing- 
field,  and  Mr.  D.  F.  Jones,  for  the  Plaintiff. 

The  Plaintiff  claims  these  Estates  under  the  Will  of  his 
Uncle  for  Default  of  those  Persons,  to  whom  they  are 
devised  in  Preference  to  him.  These  Defendants,  what- 
ever might  have  been  the  Testator's  Intention  in  their 
Favor,  are  as  much  out  of  the  Case,  as  if  they  were 
naturally  dead,  or  had  never  existed.  They  are  not  to  Be 
considered  as  the  Testator's  Children.  Their  Title  will 
be  set  up,  first,  upon  the  Will  itself,  and  the  Codicils, 
attested  by  Three  Witnesses :  Secondly,  by  an  Attempt 
to  connect  with  the  Will  Papers,  relating  only  to  the  per- 
wnal  Estate ;  so  as  to  give  them  Effect  as  to  the  real 
Estate.  It  is  laid  down  certainly,  that  there  is  no  Dis- 
tinction between  "  procreatis"  and  "  procreandis"  (a) ; 
upon  technical  Reasoning,  that  the  Limitation  might  have 
do  Effect,  if  it  would  not  include  a  Child  already  born : 
but  the  plain  Construction  of  this  Will  is,  that  Children 
to  be  born  at  a  future  Time  were  intended ;  and  there  is 
jo  Devise  to  Children  already  born :  but  if  such  Children 
an  be  considered  the  Objects,  yet,  being  illegitimate, 
here  is  no  Description  sufficient  in  Law  to  enable  them 
o  take.  The  Expression  of  the  Will  throughout  points 
o  future  Children;  and  he  might  have  looked  to  legiti- 
nate  Children  by  Ann  Lewis ;  who  after  the  Death  of 


(a)   See  Doc  on  the  De- 
nise  of  James  v.  Hatiett,  1 


Maule  and   Sehn/n'a    Rep. 
124. 
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his  Wife  was  to  be  placed  in  his  Mansion-house ;  and 
seems  to  have  been  regarded  by  him  as  a  second  Wife: 
a  Circumstance,  that  strongly  fortifies  the  Construction, 
that  he  had  future  Children  only  in  his  Contemplation;  if 
the  Words  were  not  so  free  from  Ambiguity,  so  ckarij 
referring  to  future  Children,  that  it  is  unnecessary  to  hate 
Recourse  to  the  probable  Intention :  "  the  Children  which 
'<  I  may  have  by  the  aforesaid  Ann  Lewis,  and  living  at 
"  my  Decease,"  &c.  the  latter  Part  of  the  Description 
being  restrained  by  the  preceding  Words ;  with  which  nbo 
the  subsequent  Expression  "  Children  born  to  me*  of 
ambiguous  Import,  capable  of  either  Sense,  is  connected 
by  the  relative  Term  "  such."  The  single  Instance  of 
Words,  applicable  to  Children  then  born,  is  in  the  Di- 
rection for  Maintenance,  "  in  case  I  leave  any  Child  or 
""Children  by  the  said  Ann  Lewis?  which  tannot  haie 
the  Effect  of  extending  by  Inference  the  former  Descrip- 
tion, so  plainly  expressed. 

If  after-born  Children  were  intended,  they  cannot  pot- 
sibly  take.  The  Case  of  Metham  v.  The  Duke  of  Dew* 
shire  (a)  only  confirmed  what  was  the  Law  before ;  that  ille- 
gitimate Children  can  take  only  by  a  Name  of  Reputation; 
which  must  be  acquired  after  their  Birth.  If  die  Interim 
was  to  give  to  the  Children  he  already  had,  those  Children 
cannot  take.  A  Testator  cannot  give  either  to  his  own 
illegitimate  Children,  or  to  those  of  another  Man,  otherwise 
than  t>y  Description;  either  by  a  Name  acquired,  or  by 
some  remarkable  Quality  or  Defect ;  by  which  the  Person 
may  be  distinguished ;  and  the  Rule  of  Law.  does  not 
admit  Evideuce,  that  the  Person  so  described  is  the  Quid 
of  any  one,  if  not  legitimate.  The  Rule  is  laid  down  by 
Lord  Coke  (6),  according  to  Blodwell  v.  Edwards  {c\  the 


(a)  IP.  WM.52Q. 

(*)  Co.  Ut.  3,  b. 

(c)  Cro.  EliM.  509,  Moor. 


430.  2  Rol.  Abr.  43.  JVcy, 
35. 
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most  accurate  Report  of  which  is  in  Croke,  that  a  Bas- 
tard, having  gotten  a  Name  by  Reputation,  may  purchase 
by  his  reputed  or  known  Name  to  him  and  his  Heirs  5 
although  he  can  have  no  Heir  but  of  his  Body.  Then  he 
gives  an  Instance^  that  a  Bastard  shall  not  take  a  Remain* 
der  under  the  Description  of  Issue ;  because  in  Law  he  is 
not  Issue;  for  "  Qui  es  damnaio  Coitu  nascuntur  inter 
"  Liberos  non  computentur;  and,  as  Littleton  saith,  a 
u  Bastard  is  Quasi  rndlius  Filius ;  and  can  have  no  Nam£ 
"  of  Reputation,  as  soon  as  he.  is  born.  So  if  it  is  a  Man 
4t  make  a  Lease  for  Life  to  J3.,  the  Remainder  to  the 
"  eldest  Issue  Male  of  B.  to  be  begotten  of  the  Body  of 
"  Jane  S.,  whether  the  same  Issue  be  legitimate  or  illegi- 
"  timate,  and  B.  hath  Issue  a  Bastard  on  the  Body  of 
"  Jane  S.,  this  Son  or  Issue  shall  not  take  the  Remain- 
"  der;  for  by  the  Name  of  Issue,  if  there  had  been  no 
"  other  Words,  he  could  not  take ;  and  a  Bastard  cannot 
"  take  but  after  he  hath  gained  a  Name  by  Reputation,  that 
"  he  is  the  Son  of  2?.,  &c. ;  and  therefore  he  can  take  no  Re* 
"  mainder,  limited  before  he  be  born :  but  after  he  be  born, 
"  and  that  he  hath  gained  by  Time  a  Reputation  to  be 
"  known  by  the  Name  of  a  Son,  then  a  Remainder,  li- 
"  mited  to  him  by  the  Name  of  Son  of  his  reputed  Father, 
"  is  good:  but  if  he  cannot  take  the  Remainder  by  the 
u  Name  of  Issue  at  the  Time,  when  he  is  born,  he  shall 
"  never  take  it" 


1812-13. 

Wilkinson 

y. 

Adam. 


There  are  some  Terms  ambiguous  here,  as  to  taking  as 
a  Son,  after  he  has  acquired  a  Name  by  Reputation :  but 
it  is  settled,  that  there  must  be  something  more  than  a  mere 
Acknou  ledgment  of  him  as  the  Child  of  that  Person  to 
enable  a  Bastard  to  take.  This  Subject  received  much 
Consideration  in  the  Case  of  Gidfrey  v.  Davis  (a) :  a 
Decision  by  Lord  Alvanhy  much  against  his  Inclination, 
conviuced  of  the  clear  Intention  in  favor  of  the  illegitimate 
Children,  proved  by  the  strongest  Evidence  of  the  '1  es- 
(a)  6  Ve$.  43. 

Vol.  I.  F  f  tator's 
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1812-13.        tator's  great  Intimacy  with  Harwood  and  his  Family,  and 
Wilkinson      Knowledge,  that  he  had  no  legitimate  Children,  and  that 
v  .    those  were  treated  by  him  as  his  Children.    Cartwright  v. 

Adam.  Vamdry(a)  is  a  Case  of  .as  great  Hardship,  and  as  clear 
Intention  for  the  illegitimate  Child,  and  the  stronger 
Evidence,  that  she  was  always  considered  by  the  Father  at 
one  of  his  Children.  In  Harris  v.  Stewart,  another  Case 
before  Lord  Loughborough,  in  which  your  Lordship  was 
Counsel,  immediately  after  the  Birth  of  an  illegitimate 
Child  the  Parents  married ;  and  had  several  other  Child- 
ren :  the  eldest,  though  illegitimate,  was  brought  up  will 
the  rest  without  Distinction ;  and  was  proved  to  have  beet 
a  Favorite  with  the  Uncle ;  who  by  his  Will  gave  all  his 
Property  to  his  Sister,  the  Mother,  for  Life,  and  after  her 
Decease  to  be  equally  divided  among  all  the  Children ;  in- 
tending certainly  to  include  the  eldest;  who  had  no  other 
Provision ;  Lord  Loughborough,  regretting,  that  the  Per- 
son, who  drew  the  Will,  had  not  the  Caution'  to  name 
the  Children,  was  under  the  Necessity  of  deciding  will 
great  Reluctance,  that  the  eldest  took  nothing.  These 
Cases  have  gone  a  great  Way  towards  ascertaining  the 
Sensje  of  what  is  stated  in  Text  Writers  as  to  a  Bastard 
acquiring  a  Name  by  Reputation ;  which  must  be  under- 
stood as  giving  a  Capacity  to  take  by  that  Name,  merely 
as  a  Description ;  not  as  a  Child,  by  a  Claim  of  Kindred. 
In  a  late  Case,  Earle  v.  Wilson  (b),  the  Master  of  the 
Rolls  upon  these  Authorities,  laying  down  the  Principle 
and  Doctrine  in  the  same  Way,  would  not  hold  a  natural 
Child  entitled  under  the  Description  "  such  Child  or 
"  Children  as  A.  may  happen  to  be  etisient  of  by  me." 

If  this  Testator  had  lived  long  enough  to  marry  Jim 
Letcis,  and  had  legitimate  Children  by  her,  which  was  the 
Case  of  Cartwright  v.  Vawhry  and  Kenebel  v.  ScrqfUm  (c ), 


(a)  5  Vet.  530. 
(J)  17Ke«.528. 


(c)  2  East.  530. 


could 
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could  the  illegitimate  Children  possibly  have  taken  with 
the  legitimate;  and  is  the  Construction  to  depend  upon 
the  Event  ?  He  seems  to  have  contemplated  that  Event ; 
to  have  considered  her  very  much  as  his  Wife;  subste 
tutwg  her  after  his  Wife's  Death  in  the  Possession  of  his: 
Mansion-house,  with  the  Household  Furniture,  &c.  and 
imposing  upon  ber  the  Condition  not  to  marry.  The 
Intention  is  clear,  at  least,  that  after-born  Children  also 
should  take ;  and  it  would  be  extremely  difficult  upon  the 
Words  to  hold  the  Devise  good  as  to  those  already  born, 
and  not  as  to  those  afterwards  born.  The  enormous 
Inconvenience  and  Danger  of  admitting  Evidence  to  de- 
termine, who  is  the  Father,  demonstrate  the  Wisdom  of 
the  Rule  of  Law.  In  an  Inquiry  as  to  the  Child  of  a 
married  Man  the  Fact  admits  no  Doubt:  in  the  other 
Case  it  depends  upon  the.  Caprice  of  the  Woman ;  pro- 
ducing all  that  Uncertainty  in  Property,  to  prevent  which 
these  Rules  were  established. 


1812-13. 

Wilkinson 

v. 

Ada*. 


The  second  Question  is,  whether  in  construing  this  Will 
the  Court  can  take  into  Consideration  these  Papers,  which 
have  been  treated  as  Codicils :  this  Book,  which  is  repre- 
sented as  Part  of  the  Will,  upon  the  Reference  after  the 
Nomination  of  Executors  to  some  Book,  which  he  wiM 
leave.  It  is  now  clearly  settled,  that  real  Estate  cannot 
be  disposed  of  by  a  Will  with  three  Witnesses,  referring  to 
some  future  Instrument,  not  executed  with  the  Forms  and 
Solemnities,  required  by  the  Statute  (a).  The  Law  on 
that  Subject  is  clearly  recognised  and  confirmed  in  Ha- 
berghim  v.  Vincent  (b).  The  Reference  in  this  Will  to 
a  written  Book  is  confined  to  one  Subject,  the  better  Im- 
provement of  his  Estate  and  carrying  on  the  different 
Woiks  an<J  other  Matters  to  be  attendedto  in  the  Execution 
of  the  Tru&ts ;  which  must  be  restrained  to  other  Matters 


(a)  Stat.  29  Ch.  2,  c.  3. 


(b)  2  Ve*.  jun.  204. 
Ff2 


of 
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1812-13.       of  the  same  Kind  with  those  before  specified :  a  mere 
Wilkinson     Direction  to  the  Trustees  as  to  the  Management  of  the 
„.  Estate :  but,  if  reciting,  that  there  was  some  Ambiguity  in 

Adam.  &*  Will,  he  had  expressly  referred  to  some  Book  or  Paper, 
to  be  written  and  executed  not  according  to  the  Statute  of 
Frauds,  explaining,  who  were  his  Devisees,  that  could  not 
be  taken  into  Consideration :  his  Intention  could  not  be  so 
explained.  This  Book  however  contains  nothing  supple- 
mental to  the  Devise,  to  remove  the  Doubts,  occasioned 
by  the  imperfect  Expression  of  his  Will  as  to  his  Devisees. 
It  is  a  Book,  in  which  Memorandums  and  Observation! 
were  made  from  Time  to  Time,  and  all  those  Tarts  were 
'written  after  the  Date  of  the  Will.  This  is  not  therefore 
a  Paper  then  existing ;  which  might  perhaps  be  made 
Part  of  the  Will ;  if  so  clearly  referred  to,  described  and 
identified,  by  the  Will  as  to  amount  to  Incorporation, 
according  to  Mr.  Justice  Wilson'sOplmon  (a)  in  Habcrg- 
Jiam  v.  Vincent,  and  your  Lordship's  in  Smart  v.  Prujcm 
(b) :  but  if  by  this  Sort  of  Reference  a  future  testamen- 
tary Paper,  which  he  is  .to  leave,  can  have  Effect,  though 
written  afterwards,  or  by  some  subsequent  Act  made  Part 
of  his  Will,  all  the  Security,  required  by  the  Legislature, 
not  only  as  to  the  Form  of  the  Will,  but  also  as  to  the 
Sanity  of  the  Testator  at  the  Time,  would  be  entirely  lost 
From  both  those  Cases  it  is  clear,  that  a  farther  Charge 
upon  real  Estate  without  Re-execution  according  to  ths 
Statute  can  be  valid  only  in  the  Shape  of  Debts  and  Lega- 
cies. How  could  the  Ecclesiastical  Court  exercise  a  Dis- 
cretion by  selecting  Parts  of  this  Book ;  granting  Probate 
of  some  Parts ;  omitting  others,  to  which  the  Will  more 
particularly  refers :  in  what  Manner,  and  for  what  Purpose, 
these  abstract  Passages  were  selected,  not  appearing? 

Thirdly,  as  to  the  supposed  Re-publication:  there  isnooe 
having  any  Reference  to  this  Book  or  any  of  these  Codi- 

(«)  2  Vc*.  jun.  828.  (*)  6  Vt$.  500. 
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cik  :  the  Re-publication  is  only  of  the  Will  itself,  as  a        1812-13. 
Devise  of  real  Estate  merely ;  and  after  the  Decisions,  that      Wilkinson 
have  taken  place,  it  cannot  be  maintained,  that  any  of  Vm 

these  Codicils  are  by  the  Effect  of  Re-publication  made         Adam. 
Part  of  this  Will.     The  Judges  of  late  have  cautiously 
avoided  farther  breaking  in  upon  the  Statute  of  Frauds ; 
as  appears  in  the  Cases,  referred  to  in  Pigott  v.  Waller  (a). 

Mr.  Richards,  Mr.  Hottist,  Mr.  Leach,  Mr.  Benyon> 
and  Mr.  Preston,  for  the  infant  Children,  Defendants. 

■  The  Proposition,  denying  the  Title  of  these  Children: 
to  the  real  Estate,  which  upon  the  clear  Intention  in  their 
Favor  is  admitted  as  to  the  Copyhold  and  personal  Estates, 
appears  singular  out  of  a  Court  of  Justice.  The  Court, 
deciding  against  them,  must  be  satisfied,  that  they  decide 
against  the  real  Intention,  and  the  clear  Evidence,  that  they 
were  acknowledged  as  the  Testator's  Children  by  Ann 
Lewis..  Being  a  married  Man  at  the  Date  of  the  Will, 
though  not  at  the  Re-publication,  he  must,  when  making 
die  Will,  have  intended  natural  (Children;  and  the  Court  is 
as  much  bound  by  the  Intention  in  Favor  of  illegitimate 
Children  as  legitimate,  when  it  can  be  ascertained.  The 
Question  is  only,  whether  this  Will,  does  not  clearly  and 
decisively  shew,  that  the  Testator  had  no  other  Object 
than  his  natural  Children.  That  Object  is  expressed  in 
the  Will  by  the  plainest  Terms,  the  Children  he  may  have 
by  Arin  Lewis ;  not  having  in  contemplation  Marriage  with 
her ;  and  therefore  meaning  the  Children  he  then  had,  and 
probably  those  he  might  have,  by  her  in  a  single  State. 
It  seems  to  be  admitted,  that  if  he  had  used  the  Description 
"  natural  Children  by  her/'  it  would  have  been  sufficient ; 
and  the  Terms  he  has  used  are  under  the  Circumstances 
equivalent.    The  Word  "  Childreu,"  which   certainly, 

(*)  7  Ves.  98. 

F  f  3  taken 
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1 812-13.       taken  simply  with  out  Qualification,  must  be  interpreted  law- 
Wi  lTin  son     ^u'  Children,  is  in  this  Will  by  necessary  Construction  to  be 
Vt  understood  the  natural  Children,  which  he  has  or  may  have 

Adam.  by  Ahn  Lewis.  The  Policy  of  the  Law  does  not  permit 
a  Devise  to  the  natural  Children  a  Person  may  have  is 
future ;  not  acknowledging  sUch  a  Relation,  before  it  actu- 
ally exists  ;  but  there  is  no  Rule,  preventing  an  illegitimate 
Child  from  taking,  who  by  coming  into  Existence  has 
acquired  a  Capacity  to  take.  The  Decision  in  Earle  v. 
Wilson  against  an  illegitimate  Child  in  Ventre  does  not 
apply  to  these,  who  were  in  Existence.  That  be  meant 
to  substitute  Ann  Lewis  for  hb  Wife  is  an  impossible 
Constiuction,  not  only  from  the  Presumption  of  a  Devi- 
sor, that  the  Devisee  will  survive  him,  but  by  the  express 
Condition,  upon  which  she  is  to  succeed,  that  she  shall 
remain  unmarried.  The  Word  "  may"  does  not  necessa- 
rily import  Futurity ;  as,  "  the  Possessions,  that  1  may 
"  have  I  will  give,"  or  "  In  case  I  shall  leave  any  Cbil- 
"  dreii,"  though  apparently  future,  would  include  Posses- 
sions, or  Children,  he  had  at  that  Time ;  but,  admitting  that 
to  be  an  equivocal  Expression,  its  Sense  is  determined  by 
the  whole  Context  with  the  additional  Words,  «  and  liviag 
14  at  my  Decease."  Considered  upon  the  Principle  of 
construing  a  Will,  with  reference  to  the  Intention,  there  is 
no  Doubt,  that  this  includes  all  the  Children  by  Ann  Lewis, 
born  or  to  be  born,  if  living  at  his  Decease :  u  and"  being 
a  mere  unnecessary  expletive ;  who  misst  necessarily  be 
natural  Children ;  and  are  designated  as  particularly  as  if 
named ;  which  is  not  necessary :  the  Mode  of  pointing 
them  out  being  indifferent.  This  Intention  is  plain  from 
other  Parts  of  the  Will :  the  Clause,  giving  Maintenance; 
and  the  anxious  Provision  against  her  Marriage ;  which 
would  have  withdrawn  her  Attention  from  these  Children. 
The  Name  by  Reputation,  required  by  the  old  Authorities, 
docs  not  uccessarily  mean  a  Name  by  Baptism. 

Second!} : 
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Secondly:  upon  the  Evidence,  if  it  cau  be  admitted, 
there  is  no  Doubt.  Upon  the  Question,  how  far  a  Paper 
unexecuted  can  be  considered  as  inserted  in  a  Will  duly 
executed,  it  is  not  contended  as  to  Papers  to  be  afterwards 
written ;  as  if  he  had  mentioned  a  Paper,  in  which  he 
should  afterwards  name  the  Devisees ;  but  this  Book  is 
sufficiently  identified  to  enable  the  Court  to  consider  as 
incorporated  those  Parts,  that  were  written  at  the  Date  of 
the  Wjll ;  though  the  whole  cannot  be  read.  Thus  the 
Entry  as  to  these  Children  in  the  Book,  which  is  proved  to 
have  been  there,  when  the  Will  was  made,  being  incorpo- 
rated, those  Children  must  be  considered  as  if  they  were 
named  in  the  Will.  It  is  asserted,  that  the  Introduction  of 
this  Book  is  making  a  Will  by  parol  Evidence.  Whatever 
may  be  the  Nature  of  the  Reference  in  the  Will  to  another 
Instrument,  it  must  be  introduced  by  parol  Evidence :  but 
your  Lordship  has  suggested  a  Difficulty  in  another  Form ; 
whether  there  is  upon  the  Face  of  the  Will  a  Description 
of  this  Book  sufficient  to  satisfy  the  Court,  that  the  Book 
produced  is  the  Book  referred  to.  The  only  Two  Authorities 
upon  the  Objection,  so  put,  afford  no  Principle  applicable 
to  this  Case :  Smart  v.  Prujean  (a)  and  Doe  on  the  Denfise 
of  Sibthorpe  v.  Taylor;  cited  (b)  by  Buller,  Justice,  in 
Habergham  v.  Vincent ;  proceeding  on  the  Ground,  that 
it  was  a  subsequent  Codicil.  The  Effect  of  all  this  Evi- 
dence is,  that  this  Book  answers  the  Description  in  the 
Will,  "  Observations  and  Directions  for  the  better  Im- 
u  provement  of  my  Estates,  and  carrying  on  the  different 
"  Works  as  well  as  other  Matters ;"  satisfying  the  Rule, 
upon  which  the  Paper  was  rejected  in  Smart  v.  Prajean, 
that  the  Reference  must  be  to  a  Paper,  which  on  Proof  of 
its  Existence  will  be  identified  by  its  Contents.  The  Eccle- 
siastical Court,  granting  Probate  of  this  Instrument,  have 
decided,  that  it  is  Part  of  the  Will,  which  can  only  be  by 

(a)  6  Fes.  560.  (b)  2  Ves.  jun.  232. ' 

Ff4  this 
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1812-13.        this  Reference :  the  Registers  of  the  Children's  Births  not 

Wilkinson      teing  *u  lne*r  Nature  testamentary.     The  Evidence  as  to 

Vm  this  Book  proves,  that  it  was  always  kept  with  the  Will ; 

Adam  an<*  a  Duplicate  of  it  was  also  kept.    There  is  therefore 

no  doubt  of  the  Identity. 

The  Effect  of  the  Re-publication,  which  is  of  every 
Thing  contained  in  those  eight  Sheets  of  Paper,  and  every 
Thing  referred  to,  is  to  bring  the  Will  down  to  that. Date; 
as  after-purchased  Lands  will  pass  under  a  general  Devise 
by  the  mere  Effect  of  a  subsequent  Re-publication.  This 
then  must  be  considered  as  a  Will  of  the  5  th  of  January, 
2808,  and  as  speaking  of  the  Book  at  that  Date.  The 
Evidence  is,  that  at  each  Re-publication  the  Book  was 
with  the  Testator,  and  these  Entries  were  made  by  him 
before  the  Re-publication ;  that  he  kept  the  Original  and 
Duplicate;  carrying  oue  with  him  ;  and  leaving  the  other 
at  his  general  Residence ;  and  never  did  any  Act  of  Re- 
publication without  having  the  Book  with  him.  This 
Book  is  therefore  to  be  considered  as  incorporated  in  the 
Will  at  the  Time  of  the  last  Re-publication ;  and  tbea 
these  Entries  are  decisive.  The  Codicil  republishing 
gives  Effect  to  the  Will  and  every  thing  incorporated  io  it 
down  to  the  Date  of  the  Re-publication.  The  Cases  upon 
this  Subject  were  much  considered  in  the  two  last :  Barnes 
v.  Crowe  (a),  and  Pigott  v.  Waller  (b) ;  which  have  settled 
the  Law.  The  Mode  of  Exprtssion  concerning  this 
Book,  "  which  I  shall  leave,"  as  a  future  Act,  affords  no 
necessary  Conclusion,  that  the  Book  was  not  then  in 
Existetice :  that  particular  Expression  applying,  not  to  the 
Creation  of  the  Book,  but  to  the  Act  of  leaving  it  at  his 
Death. 


Sir  Arthur  Piggott,  and  Mr.  Daniel,  for  the  Co- 

(«)  4  Bro.  C.  C.  2.  1  Fes.  (b)  7  Fes.  98. 

jun.  *S6. 
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heiresses  at  Law,  contended,  that  the  Devise  to  the  illegiti- 
mate Children,  if  it  could  not  take  Effect  in  their  Favor, 
would  prevent  any  other  Person's  taking  under  the  Will ; 
so  as  to  let  iu  the  Claim  of  the  Heir  at  Law ;  and  also, 
that  the  Difference  between  the  Terms  of  Thirty-one  and 
Twenty-one  Years  was  an  Interest  in  real  Estate  undis- 
posed of:  but,  the  Lord  Chancellor  having  upon  the  first 
Argument  expressed  his  Opinion  against  these  Claims,  they 
were  not  pressed  in  the  second. 


1812-13. 

Wilkinson 

v. 

Adam. 


Sir  Samuel  Romilty,  in  Reply. 

The  Rule  of  Law  cannot  be  disputed ;  that  the  Word 
"  Child"  in  a  Will  or  Grant  must  be  understood  a  legiti- 
mate Child ;  unless  some  additional  Description  proves, 
that  an  illegitimate  Child  was  intended ;  which  must  be  a 
necessary  Conclusion  certainly.     The  Question  in  these 
Cases  is,  how  it  is  possible  for  an  illegitimate  Child  to  take 
under  the  general  Description  of  "  Child ;"  as  he  certainly 
.  may,  if  pointed  out  by  some  peculiar  Quality :  some  per- 
sonal Defect ;  as  being  blind,  deaf,  or  dumb  ;  or  by  a  par- 
ticular Residence ;  in  all  which  Cases  the  Individual  is  so 
distinctly  marked,  that  no  other  Person  can  be  supposed. 
If  Lord  Coke  meant  to  assert,  that  a  Grant  or  Devise 
might  be  made  to  an  illegitimate  Child  by  the  Descrip- 
tion of  "  Child,"  which  is  by  no  means  probable,  that  has 
been  long  over-ruled;  particularly  in  Godfrey  v  Davis  (a) ; 
where  Lord  Alvanley  with  great  Clearness,  but  great 
Reluctance,.as  against  the  plain  Intention,  held  that  not  to 
be  the  Meaning  of  the  Passage  in  the  first  Institute  (b) ; 
but  that  some  Person  must  be  shewn,  who  had  acquired 
the  Reputation  of  being,  the  Child  of  that  Father.     The 
Expression,  "  the  Children  which  I  may  have,"  which  is 
represented  as  not  importing  future  Children  only,  but 


(a)  6  Ves.  43. 


(h)  Co.  Lilt.  3,b. 


referring 
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1812-13.        referring  also  to  those  already  born,  admit*  either  a  prospec- 
tive,  or  retrospective,  Sense,  or  both  ;  as  it  is  used  inde- 
finitely, or  with  a  definite  Meaning.    A  Man  speaking  of 
A  such  Estate  as  he  "  may  purchase,"  certainly  means  in 

future :  if  of  such  as  he  may,  have  purchased  at  the  Time 
of  his  Death,  he  means  both  past  and  future :  so  saying, 
he  villi  give  such  Information  as  he  may  have  To-morrow 
is  future :  but  it  would  be  inaccurate  to  say,  "  sit  down; 
"  and  I  will  give  you  such  Information  as  I  may  have."  The 
Conclusion  is,  that  this  Expression,  when  used  indefinitely, 
has  a  future  Sense ;  but  is  both  retrospective  apd  prospec- 
tive, when  it  refers  to  some  future,  definite  Period.  The 
Difficulty  upon  the  Defendant's  Construction  from  the 
additional  Description, ."  and  living  at  my  Decease"  re- 
moving all  Doubt,  the  Word  "  and"  upon  that  Construc- 
tion having  no  Use,  compels  them  to  reject  that  Word,  ast 
mere  expletive:  a  Measure,  to  which  the  Courts  never 
resort,  if,  the  Word  being  retained,  the  Sense  is  perfect;  and, 
being  rejected,  is  perfectly  different:  still  less  would  they 
be  disposed  to  adopt  that  Course  for  the  Purpose  of  aiding 
the  Claim  of  illegitimate  Children  under  ao  ambiguous 
Phrase.  The  Clause,  directing  Maintenance,  in  case  he 
shall  leave  any  Child  or  Children  by  Ann  Lewis,  taking  the 
whole  together,  aud  particularly  the  Conclusion,  in  the 
same  Terms  as  before  "  such  Child  or  Children,  which  / 
"  may  have?  shews,  that  he  looked  to  future  Children. 

The  Answer  to  the  Objection,  from  speaking  of  his 
Children  by  another  Womau  in  the  same  Will,  iu  which 
he  .supposes  his  Wife  will  survive  him,  is,  that  a  Testator, 
making  his  Will,  generally  contemplates  a  Variety  of 
Events.  If  beyond  the  Devise  to  these  Children  be  bad 
made  no  ulterior  Disposition,  that  Argument,  though  not 
conclusive,  .would  have  more  Force:  but,  taking  into 
View  the  Probability,  that  he  might  have  no  Children,  such 
as  are  described,  and  under  that  Impression  devising  over 

to 
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to  a  Person,  nearly  connected  with  him  in  Blood,  who  1612-13. 
lived  with  him  under  the  Expectation,  resulting  from  that  w  %~r~ 
natural  Connection,  can  it  be  maintained,  that  be  must 
have  had  in  Contemplation,  that  all  these  Events  would  Adam. 
happen  ;  and  that  he  could  not  intend  a  conditional  Devise 
to  his  Wife,  if  she  should  survive;  and,  if  not,  con- 
templating his  Marriage  with  Ann  Lewis :  and  devising  to 
her  Children?  The  Condition,  that  she  shall  continue 
single  And  unmarried,  does  not  affect  this  Construction. 
A  Provision  for  a  Widow,  while  she  continues  single  and 
unmarried,  is  not  unusual ;  and  is  understood  not  as  having 
never  been  married,  but  as  continuing  in  that  single  State 
of  Widowhood.  That  Restriction  from  a  subsequent 
Marriage,  so  frequently  imposed  by  old  Men,  with  the 
other  Circumstances  of  the  Devise  to  Ann  Lewis,  raise 
the  strongest  Inference  of  an  intended  Marriage  with  her ; 
and  the  Inclination  of  the  Courts  is  uniform  in  Favor  of 
Legitimacy;  of  which  AUop  v.  Stacy  {a)  is  a  strong  In- 
stance ;  where  upon  'that  Principle,  a  Child  being  born 
Forty  Weeks  and  Ten  Days  after  the  Husband's  Death 
the  Question  was  left  to  the  Jury ; .and  the  Child  was  held 
legitimate. 

No  Instance  has  occurred  of  legitimate  and  illegitimate 
Children  taking  under  one  Description  in  a  Will ;  which 
would  overthrow  the  Rule,  and  the  Principle,  upon  which 
these  Cases  have  been  decided :  the  Preference  given  to 
legitimate  Children;  strongly  exemplified  by  supplying 
the  Want  of  a  Surrender  of  Copyhold,  and  giving  loterest, 
not  expressed,  upon  a  Legacy ;  refuting  it  to  illegitimate 
Children:  not  considering illegitimateChildren  unfavorably 
as  Individuals ;  but  disavowing  the  Knowledge  of  a  Viola- 
tion of  the  Law,  and  avoiding  the  difficult  Inquiry  upon 
the  Fact  of  Legitimacy.     If  it  is  to  depend  upon  Repu- 
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Ution,  what  can  be  more  vague,  more  productive  of 
Difficulty  and  Uncertainty  ?  Reputed :  by  whom  ?  By  the 
World  ?  One  of  these  Children  was  but  Six  Weeks  old, 
when  the  Will  was  made ;  incapable  therefore  of  having 
gained  a  Reputation.  There  are  many  Instances  of  Chil- 
dren the  reputed  Children  of  more  Fathers  than  one.  Id 
the  Case  of  the  Berkeley  Peerage  if  Lord  Berkeley  had 
made  a  general  Bequest  to  all  his  "  illegitimate  Children," 
those,  who  by  the  Decision  of  the  House  of  Lords  were 
illegitimate,  could  not  have  taken;  not  being  so  reputed; 
but  being  acknowledged  as  legitimate  by  him.  Melkam 
v.  The  Duke  of  Devonshire,  it  is  true,  is  against  this 
Argument :  but  the  Point  does  not  appear  to  have  been 
considered :  nor  the  Consequences,  to  which  the  Rule,  as 
there  laid  down,  establishing  a  Bequest  to  all  u  the  oa- 
"  tural  Childreun  would  reach. 


Some  important  Observations  arise  upon  the  Facts,  now 
disclosed.  It  has  not  been  sworn  either  here  or  in  the 
Spiritual  Court,  that  there  is  no  other  Book,  that  can 
answer  the  Description  in  the  Will,  except  that,  which 
has  been  proved ;  which  is  the  Duplicate.  Adam  swears, 
he  found  this  Book  with  the  Will:  but  does  not  say, 
he  found  no  other.  Probate  has  been  granted  only  of 
those  Parts  of  the  Book,  relating  to  the  Children,  not  of 
those,  relating  to  the  Iron  Works.  Upon  this  very  vague 
Description  it  is  material  to  ascertain,  that  there  is  no  other 
Book  or  Paper.  A  Book,  that  he  shall  leave,  does  not 
necessarily  refer  to  a  Book,  already  written ;  but  it  does 
necessarily  refer  to  a  future  Act.  In  Smart  v.  Prvjean 
the  Person,  with  whom  the  Paper  was  left,  was  de- 
fined :  but  these  Directions  may  be  in  his  Account  Books, 
in  his  Chest  of  Drawers,  any  where.  Nothing  can  be 
more  vague  and  indefinite :  supposigg  these  Books  to  be 
the  same :  though  they  vary  in  many  Respects.  A  Passage 
in  the  Will  directs  his  Burial  to  take  place  "in  such 
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"  Manner  as  is  directed  in  the  Book  hereinafter  referred 
"  to :"  but  the  Book  produced  contains  no  such  Direction. 
The  Specimen  of  an  Epitaph  cannot  be  the  Direction  as 
to  his  Funeral  alluded  to.  This  is  decisive  Evidence,  that 
the  Court  has  not  before  it  the  Book ;  that  the  Book  re-  - 
ferred  to  is  some  other  Book $  which  cannot  now  be  pro- 
duced^ and  this  shews  the  Danger  and  Uncertainty  of 
proceeding  on  such  Evidence :  the  Book  produced  in 
no  Way  answering  the  Description.  What  Parts  of  this 
Book  be  intended  to  be  Part  of  his  Will  should  be  shewn 
clearly.  It  is  said  the  Re-publication  and  the  Codicils 
make  the  Book  Part  of  the  Will;  but  the  utmost  Effect 
of  the  Re-publication  is  to  make  the  Will  speak  at  that 
Date.  If  therefore  the  Book  had  been  more  particularly* 
described,  by  the  binding,  the  Place,  where  it  would  be 
found,  &c  and  he  had  destroyed  that  Book,  and  placed 
another,  answering  the  Description,  in  the  same  Place, 
that  would  not  by  the  Effect  of  the  Re-publication  be  Part 
of  his  Will.  This  Book  therefore  cannot  have  Effect  as  a 
Codicil.  The  particular  Terms  of  the  Re-publication> 
expressing  Eight  Sheets  of  Paper,  exclude  any  Idea  of  a 
Re-publication  of  Codicils,  generally.  The  Mischief  with 
reference  to  the  Statute  of  Frauds  is,  that  there  is  no 
Security  for  the  Sanity  of  the  Testator  at  the  future 
Time. 


1812-13. 

Wilkinson 

v. 

-  Adam. 


The  Lord  Chancellor  during  the  Argument,  and  at  its 
Close,  made  the  following  Observations. 


The  Cases,  as  far  as  they  have   gone,  have  raised 
Doubts,  even  as  to  a  Paper,  antecedently  existing,  but       Unattested 
clearly  and  undeniably  referred  to  in  a  Will :  but  I  take  it  Paper,  clearly 
to  be  decided,  and  there  is  no  Doubt,  that  a  Paper,  made  referred  to  in  a 
afterwards,  could  never  be  Part  of  the  Will;  for  the  Devise  of  real 

Estate,  consi- 
dered Part  of  the  Will,  if  made  previously :  not  if  subsequent. 

Three 
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Legacies  by 
an  unattested 
Paper  included 
under  a  Charge 
of  Legacies  on 
a  real  Estate 
by  a  Will  duly 
attested :  but 
the  Produce  of 
the  Sale  of  a 
real  Estate  can- 
not be  directly 
disposed  of  by 
an  unattested 
Paper. 


Three  Witnesses,  required  by  the  Statute,  are  Witnesses 
to  the  Sanity  of  the  Testator,  and  to  all,  that  is  necessary 
to  constitute  a  good  Will.  The  Consequence  is,  ths>t  tbt 
subsequent  Paper  has  not  the  Ceremonies,  neceflSry  to 
constitute  a  Devise  of  Land.  The  Cases  upon  a  Charge 
of  Legacies  by  a  Will  with  Three  Witnesses  apply  to  this; 
and  though  it  is  settled,  that  Legacies,  given  by  an  un- 
attested Paper,  will  be  included  in  that  Charge,  that  his 
been  met  at  least  with  this  Symptom  of  Disapprobatioo, 
that  it  is  remarked  as  a  solitary  Case ;  and  if  by  a  Will  duly 
attested  the  Devisor  directs  an  Estate  to  be  sold,  though 
be  could  have  exhausted  that  Fund  by  Legacies,  he  could 
not  by  a  Will  unattested  give  away  any  Part  of  it. 

I  know  no  Law  against  devising  to  the  Children  of  a 
Woman,  whether  natural,  or  not ;  as  that  creates  no  Un- 
certainty. The  Difficulty  arises  upon  a  Devise  to  the 
Children  of  a  particular  Man  by  a  Woman,  to  whom  be 
is  not  married.  This  Testator  upon  the  same  26th  of 
March,  1807,  on  which  he  republished  the  Will,  maid 
one  of  these  Entries  in  the  Book ;  and  clearly  after  the 
Re-publication ;  which  is  expressly  recited ;  and  he  pro- 
ceeds by  this  Paper  to  say,  that  Children,  though  not 
born  within  Six  Months  after  lib  Death,  shall  take,  if 
born  within  the  longest  Period  allowed  for  Gestation ;  and 
that  is  explained  in  such  a  Way,  that  the  Devisees  would 
take,  whether  his  natural  Children,  or  not;  as  he  there 
describes  them  only  as  her  Children.  Is  it  possible  tbea 
by  an  unattested  Paper,  made  on  the  same  Day,  but  after 
a  Re-publication  of  his  Will  duly  attested,  to  vaiy  in  Two 
Respects  so  material  the  Description  of  his  Devisees; 
introducing  as  Devisees  of  real  Estate  Children,  born 
more  than  Six  Months  after  his  Decease ;  and,  though 
by  the  Will  it  was  necessary  to  shew,  that  they  were  his 
reputed  natural  Children,  this  Codicil  making  it  necessary 

on'y  f&Agfedott'they  were  her's? 

I  do 


CASES  IN  CHANCERY.  447 

I  do  not  see,  how  I  can  take  one  Part  of  this  Book  as        1 812-13. 
forming  his  Will  less  than  another ;  unless  the  Manner  of     Wilkinson 
the  Description  necessarily  leads  me  to  select  some  Parts,  ^ 

and  reject  others ;  and  then  what  am  I  to  select,  and  what  Adam. 
reject?  The  Spiritual  Court  must  either  take  the  Whole, 
or  select  those  Parts,  which  fall  under  the  true  Meaning  of 
the  Description  in  the  Will,  "  Directions  and  Observa- 
?  tions  for  the  better  Improvement  of  my  Estates  and 
"  carrying  on  the  different  Works  as  well  as  other 
41  Matters ;"  and,  if  the  Whole  is  taken,  hov?  is  it  pos- 
sible to  execute  sqch  a  Will?  Many  of  these  Directions 
are  dated  before  the  Will ;  many  with  only  one  Witness : 
several  are  left  standing  withqut  Remark.:  others  crossed 
out ;  and  the  Reason  stated,  that  he  had  made  a  Will  of 
the  Date  1806.     How  is  it  possible  to  say,  that  what  is  ^ 

not  crossed  out  is  not  a  Part  of  the  Will  ?  If  I  am  to 
take  this  Book  as  a  Will,  disposing  of  real  Estate,  I  must 
be  informed,  what  Parts  of  it  form  the  Will,  of  which  I 
am  to  declare  the  Trusts. 

Some  Points  of  this  Case  admit  no  Doubt.  It  is  im- 
possible to  make  out  the  Two  Points,  contended  for  the 
Heir:  first,  that  the  Will  means  illegitimate  Children; 
who,  though  incapable  themselves  of  taking,  would  pre- 
vent the  Plaintiff  from  taking;  and  so  gifo  Title  to  the 
Heir.  That  cannot  be  maintained;  as,  if  illegitimate 
Children  are  meant,  there  is  no  Rule  of  Policy,  which 
prevents  the  Court  from  saying,  that  tbey  are  intended; 
in  other  Words,  if  they  are  sufficiently  described,  there  is 
no  Rule,  that  prevents  their  taking :  but,  if  they  are  not 
sufficiently  described,  b\it  legitimate  Children  are  the 
Persons  to  take,  then,  as  there  aire  no  legitimate  Children, 
there  is  no  prior  Taker  described  before  the  Plaintiff. 
There  is  no  Doubt  therefore,  that  the  Existence  of  those 
Children,  if  they  cannot  take,  does  not  form  a  Bar  to  the 
Plaintiff's  taking.  ' 

The 
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The  next  Point,  contended  for  the  Heir,  arises  upon 
the  Codicil,  reducing  the  Term  of  Thirty  one  Years, 
created  by  the  Will,  to  Twenty-one  Years ;  that  the  Differ- 
ence is  an  Interest  in  real  Estate  undisposed  of:  but  this 
is  merely  a  Substitution  of  one  Term  for  the  other;  the 
Effect  is  precisely  the  same  as  if  a  Term  of  Twenty-one 
Years  had  been  originally  created ;  and  there  is  no  Interest 
undisposed  of. 


The  following  written  Opinion  was  sent  by  Baron 
Thompson  and  the  Justices  Le  Blanc  and  Gibbs  to  the 
Lord  Chancellor, 


The  Question,  to  which  our  present  Opinion  will  be 
confined,  is,  whether  the  Three  natural  Children  of  Job 
Wilkinson  by  Ann  Lewis,  born  before  the  making  of  his 
Will  of  November  29th,  1806,  are  entitled  to  take  his 
real  Estate  by  force  of  that  Will  alone. 

The  Facts,  out  of  which  this  Question  arises,  are  these. 
Mr.  Wilkinson,  being  seised  of  a  very  considerable  real 
Estate,  and  possessed  of  personal  Property  to  a  very  large 
Amount,  on  the  29th  November,  1806,  made  his  Will,  duly 
executed  and  attested  for  passing  real  Estates.  At  this 
Time  he  had  a  Wife  Mary  Wilkinson  still  living,  but  no 
Children  by  her.  A  Woman  of  the  Name  of  Ann  Lewis 
was  living  with  him  $  by  whom  he  had  Three  natural  Chil- 
dren :  Mary  Ann,  born  July  7th,  1802 ;  Jonina,  born 
August  6th,  1805;  and  John,  born  October  8th,  1806. 
All  these  Children  at  the  Time,  when  the  Testator  made 
his  Will,  had  acquired  the  Character  and  Reputation  of 
being  his  natural  Children  by  Ann  Lewis.  The  Testator's 
Wife  Mmry  Wilkinson  died  in  December,  1806.  Subse- 
quent to  her  Death  the  Testator  re-published  his  Will  in 
sence  of  Three  Witnesses.    On  the  14tb  of  July, 
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1808,  the  Testator  died ;  leaving  tbe  said  Ann  Lewis  and 
bis  said  Three  natural  Children  by  her  surviving  him. 

From  the  material  Parts  of  this  Will,  as  they  bear  upon 
the  present  Question,  we  think,  it  most  certainly  appears, 
that  the  Testator  meant  the  above-mentioned  Devise  to 
operate  in  favor  of  his  illegitimate  Children,  born  and  to 
be  bom,  by  Ann  Lewis ;  and  that  he  had  illegitimate 
Children  only  in  his  Contemplation. 

The  Manner,  in  which  he  describes  the  Children  them* 
selves,  and  Ann  Lewis,  their  Mother,  as  living  with  him, 
whilst  his  Wife  was  then  alive,  the  Mode,  in  which  he  ap- 
points her  Guardian  of  such  Children,  the  limiting  her 
Annuity  and  her  Compensation  for  the  Guardianship  to 
the  Time  of  her  continuing  single  and  unmarried,  together 
with  many  other  Passages  in  the  Will,  appear  to  us  to 
place  this  Intention  beyond  all  possible  Doubt. 

it  has  been  said,  that  the  Testator  might,  when  he  made 
Us  WHl,have  looked  to  the  Possibility  of  his  Wife's  dying 
before  him,  of  his  marrying  Ann  Lewis,  and  of  his  having 
Children  by  her;  and  that  such  Children  may  have  been 
the  Objects  of  his  intended  Bounty  under  tbe  above  Be- 
quest:  but  it  is  impossible  for  any  Man,  looking  through 
tbe  whole  of  this  Will,  to  suppose,  that  he  entertained  aay 
such  Intention ;  or  that  he  had  any  such  Objects  w  view; 
and  it  is  observable,  that  he  has  evidently,  contemplated  * 
State  of  Things,  in  which  the  Event  of  his  Marriage  with 
Ann  Lewis  would  have  been  impossible  ;  and  yet  his  ChiU 
dren  by  her  are  still  to  take ;  for  he  has  bequeathed  his 
Mansion  House  at  Castle  Head,  and  certain  other  Parts 
of  Us  Property,  to  Ins  Wife  for  her  Life,  and  after  her 
Decease  to  Ann  Lewis  for  her  life,  and  after  the  Decease 
of  both  to  his  Children  by  Ann  Lewie.  Now,  supposing 
thea*  several  Bequests  to  takeplac*  in  the  Order,  in  which 
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they  stand,  die  Wife  of  the  Testator  must  have  survive 
him ;  and  his  Children  by  Ann  Lewis  must  consequently  ha 
been  illegitimate.  We  think  therefore,  that  his  illegithuf 
Children,  born  and  to  be  born,  of  Ann  Lewis  were  thei 
tended,  and  probably  the  sole  intended,  Objects  of  I 
Bounty.  We  also  think,  that,  if  he  had  any  illegitima 
Children  by  her,  after  his  Will  was  made,  such  future  Cfci 
dren  could  not  have  taken  for  the  Reason,  which  is  to  1 
found  in  all  the  Authorities  upon  this  Subject ;  that  i 
illegitimate  Child  can  only  take  by  his  reputed  Name  c 
Child ;  and  that,  until  be  is  born,  he  cannot  acquire  th 
Name  by  Reputation. 


But  with  respect  to  the  Three  Children,  who  werebon 
before  the  making  of  the  Will,  the  Depositions  pro* 
most  abundantly,  that  they  had  then  acquired  the  Repots 
tion  of  being  the  Children  of  the  Testator  by  Ann  Lem 
and  thinking  for  the  Reasons  above  given,  that  they  were th 
intended  Objects  of  the  Testator's  Bounty,  we  think,  tb 
they  are  intended  to  take  the  real  Estate  under  the  W3 
itself  without  the  Aid  or  Explanation  of  any  other  Paptfi 


It  has  been  argued,  though  not  much  pressed,  that  tki 
Devise  applies  only  to  future  illegitimate  Children ;  andi 
therefore  void :  but,  looking  to  the  different  Parts  of  th 
Will,  we  think,  it  clearly  appears,  (if  that  were  necessaij 
that  the  Testator  had  in  his  actual  Contemplation  the  1 
legitimate  Children,  who  were  then  born,  as  well  as  thou 
whom  he  might  afterwards  have  by  Ann  Lewis.  It  in 
also  urged,  that,  as  the  Testator  re-published  his  Will  afr 
the  Death  of  his  Wife,  and  when  the  Event  of  his  man] 
ing  Ann  Lewis  was  thereby  brought  within  his  own  Powe 
it  is  fairly  to  be  presumed,  that  under  the  Description  c 
his  Children  by  Ann  Lewis  he  meant  such  Children  ash 
might  have  by  her  if  be  should  afterwards  marry  her :  bs 
we  think,  that  in  the  Construction  of  this  Devise  die  In 

tentioi 
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tention  of  the  Testator  is  to  be  collected  from  the  State 
of  Things  at  the  Time,  when  he  made  his  Will,  not  when 
lie  re-published  it ;  and  We  also  think,  that,  if  the  Altera- 
tion, which  took  place  in  the  Interval  between  the  making 
and  re-publishing  his  Will,  were  taken  into  the  Account, 
enough  would  still  remain  to  shew,  that  his  illegitimate 
Children  by  Ann  Lewis  were  the  Objects,  whom  be  had 
in  view. 

It  was  also  contended,  and  this  appears  to  have  been  the 
main  Stress  of  the  Argument,  that,  admitting  the  Inten- 
tion of  the  Testator  to  be  clear  in  favor  of  his  illegitimate 
Children  by  Ann  Lewis,  that  illegitimate  Children,  born 
before  the  Will,  are  included,  and  that  the  Claimants 
had  acquired  the  Name  and  Reputation  of  being  die  Chil- 
dren of  the  Testator  by  Ann  Lewis,  still  by  the  settled  and 
established  Rules  of  Law  they  cannot  take  under  the 
general  Description'  of  Children  in  this  Bequest }  and  a 
Passage  in  Coke,  Litt.  3.  b.  was  cited,  and  much  comment- 
ed upon,  as  supporting  this  Doctrine.  It  is  there  said, 
that "  a  Bastard  having  gotten  a  Name  by  Reputation  may 
u  purchase  by  his  reputed  or  known  Nattie  to  him  and  his 
"  Heirs ;  although  he  can  have  no  Heir  but  of  his  Body1. 
44  A  man  makes  a  Lease  to  B.  for  Life,  Remainder  to  the 
"eldest  Issue  Male  of  B.  and  die  Heirs  Male*  Sfliis 
*  Body.  B.  hath  Issue  a  Bastard  Son.  He  shall  not  take 
m  the  Remainder ;  because  in  Law  he  is  not  his  Issue ;  for 
f  Qui  ex  damnato  Coitu  nascuntur  inter  Liberos  non  com* 
"patenter;  and,  as  Littleton  saith,  a  Bastard  is  quasi  nul- 
"  KUs  Filius,  and  can  have  no  Name  of  Reputation  as  soon 
"as -he  is  born.  So  it  is,  if  a  Man  make  a  Lease  for 
**  Life  to  JB.  the  Remainder  to  the  eldest  Issue  Male  of 
u  B.  to  be  begotten  on  the  Body  of  Jane  S.  whether  the 
"  same  Issue  be  legitimate  or  illegitimate.  B.  hath  Issue 
"  a  Bastard  on  the  Body  of  Jane  S.  This  Sen  or  Issue 
<*  shall  not  take  the  Remainder ;  for  (as  it  hath  been  said) 
Gg2  "by 
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1SU-1S.       «i>y  the  Name  of  Issue,  if  there  had  been  no  other  Words, 

WILKINSON     "  ^e  COW'd  DOt  tolce  >  "^   ^  **   ^ath   ">eeD  fk^8°  8**^  ft 

^  a  Bastard  cannot  take  but  afterhehath  gained  a  Name  by 

Adam.  "  deputation,  that  he  is  the  Son  of  B.  &c. ;  and  therefore 
"he  can  take  no  Remainder,  limited  before  he  be  born: 
"but  after  he  beborn,  and  that  he  hath  gained  by  Tunas 
"Reputation  to  be  known  by  the  Name  of  a  Sod,  theas 
"  Remainder,  limited  to  him  by  the  Name  of  the  Son  of 
"his  reputed  Father,  is  good.  But,  if  he  cannot  take  the 
"  Remainder  by  the  Name  of  Issue  at  the  Time,  when  be 
"  is  born,  be  shall  never  take  it" 

Illegitimate  We  collect  from  this  Passage,  that  an  illegitimate  Child 
Child  cannot  cannot  take  by  die  Description  of  Child  of  his  reputed 
take  by  the  Father,  until  he  has  acquired  the  Reputation  of  being  sack 
Description  of  Child :  but  that  after  he  has  acquired  the  Reputation  «f 
Child  of  his  bdng  8Uch  Chad  he  may  ^  by  that  Deacriptioa.  Ss 
rep*Jd*^er'  Lord  Macclesfield  uppers  to  have  understood  it  in  At 
^uiredth  OmotMMamyi.  The  Duke  <tf  Devon  (a),  hereafter  r* 
Re^tauon^f  kned  to;  md  **  &***  °f  '**  ItoUs  m  Ae  Casaaf 
being  such  ^arle  v.  fVilson  (b)  recognizes  this  as  die  Doctrine  adopt* 
Child.  ***  *rf-*cted  upon  by  Juord  Macclesfield  in  the  above  men- 

tioned Case  of  Methem  v.  The  Duke  of  Devon. 

.  It  was  admitted  in  Argument  by  one  of  the  Counsel, 
who  opposed  the  Claim  of  the  Children,  that,  taking  4» 
Intention  to  be  clear  in  favor  of  illegitimate  Children  if 
the  Devise  had  been  to  the  Testator's  Three  Children  by 
Ann  Lewis,  it  would  have  been  a  sufficient  Designation 
of  them :  but  he  insisted,  that  illegitimate  Children  coaM 
never  take  under  the  general  Description  of  Children,  us 
Class;  and  he  pointed  out  several  Inconveniences,  which 
be  supposed  would  arise  out  of  an  Enquiry  into  the  Fact, 
whether  the  several  Claimants  were  or  were  not  die  Chit 
dren  of  the  Testator. 

(a)  I  R  WW.5%9.  rftJ17  Fer.528. 
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But  it  appears  to  us,  that  the  Enquiry  must  be  die  same       1812-13. 
in  Substance,  whether  the  Bequest  were  to  the  Testator's    ^tILKiMsoh 
Three  illegitimate  Children  by  Ann  Lewis,  or  to  his  it  ^ 

legitimate  Children,  generally,  by  her ;  that  in  the  latter,  as 
well  as  the  former,  Case  the  Enquiry  would  not  be  into 
the  Fact,  but  into  the  Reputation  of  their  being  such ; 
and  that  the  Inconveniences  pointed  out  could  never  arise ; 
because  it  is  not  the  Fact  of  the  Relationship,  but  the 
Reputation  of  it,  which  is  to  be  enquired  into  in  both 
Cases, 


In  the  former  Case  we  should  have  to  enquire,  whether 
each  of  the  Persons,  who  presented  himself  as  one  of  the 
Three  Children,  designated  by  the  Will,  had,  or  had  not, 
at  the  Time  of  the  Will  acquired  the  Reputation  of  being 
•wh  Child :  in  the  latter  the  Nature  of  the  Enquiry  would 
be  precisely  the  same;  though  it  might  be  directed  to  a 
dtfferent  Number  of  Objects. 


The  Case  of  Godfrey  v.  Davis  (a)  was  cited  as  an  Au- 
thority against  the  Claim  of  the  illegitimate  Children  in 
the  present  Case.  That  was  a  Bequest  in  Remainder  to 
the  eldest  Child  Male  or  Female  of  William  Harwood; 
and  the  Master  of  the  Rolls  held,  that  an  illegitimate 
Child  of  William  Harwood  could  not  take ;  although  it 
wae  known  to  the  Testator  at  the  Time  of  making  his 
Will,  that  William  Harwood  had  only  illegitimate  Chil- 
dren :  but  there  William  Harwood  was  a  single  Man:  the 
Event  of  his  marrying  and  having  legitimate  Children 
might  fairly  be  looked  to;  and  there  was  nothing  apparent 
upon  the  Face  of  the  Will,  or  to  be  collected  from  the 
State  of  William  Harwood9 s  Family,  which  shewed,  that 
the  Testator  meant  by  the  Word  "  Child"  to  describe  an 
illegitimate  Child.    In  the  present  Case,  we  think,  the 


(a)  6  Ves.  43. 
Gg3 
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Will  itself  points  clearly  and  manifestly  at  illegitimate 
Children. 

It  has  also  been  urged  against  this  Construction  of  the 
Devise  in  favour  of  the  illegitimate  Children,  that,  what- 
ever the  Intention  of  the  Testator  might  be,  it  was  at  least 
a  possible  Event,  that  the  Testator  might  survive  his  Wife, 
and  marry  Ann  Lewis,  and  have  Children  by  her;  k 
which  Event  those  legitimate  Children  would  answer  tat 
Description  of  the  Testator's  Children  by  Ann  Lewis; 
and  must  necessarily  take  under  the  Will ;  and  that  it  is  an 
established  and  inflexible  Rule  of  Law,  that  legitimate  and 
illegitimate  Children  cannot  take  together  under  the  general 
Description  of  Children.  We  will  take  the  former  Part 
of  this  Proposition  to  be  true ;  and  we  think  it  is  so.  It 
was  possible,  that  the  Testator  might  outlive  his  Wife,  and 
marry  Ann  Lewii,  and  have  legitimate  Children  by  her: 
the  Words  of  the  Devise  are  large  enough  to  include  sock 
Children ;  and  there  appears  no  express  Intention  to  ex- 
clude them ;  though  probably  the  Testator  had  them  not 
in  Contemplation.  We  incline  to  think,  therefore,  that 
such  Children  would  take  under  the  Devise  :  but  the  Con- 
clusion, drawn  from  thence,  that  under  the  Circumstance! 
of  this  Case  the  illegitimate  Children  cannot  take  wits 
them,  is  not,  as  we  think,  well  founded.  We  think,  that 
the  illegitimate  Children  take,  because  they  were  clearly 
meant;  and  that  if  legitimate  Children  of  the  Descripnoo 
above  mentioned  would  also  take,  it  is  because  the  Words 
are  large  enough  to  reach  them ;  and  the  Testator  ex- 
pressed  no  Intention  to  exclude  them ;  though  he  did  not 
contemplate  their  Existence.  When  born  they  would 
answer  the  Description  of  his  Children  by  Ann  Lewis; 
and  being  born  in  Marriage,  though  after  the  Will,  the 
Devise  would  as  to  them  be  free  from  all  legal  Ob- 
jection. 

It 
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It  is  said,  that  this  Doctrine  is  opposed  by  the  Authority 
of  several  Decisions ;  and  the  Cases  of  Cartwright  v. 
Vawdry  (a),  and  Kenebelv.  Scrqfton  (b),  are  cited,  and 
relied  on,  for  this  Purpose.  In  the  Case  of  Cartwright  v. 
Vawdry  the  Testator  gives  his  real  and  personal  Estates  to 
his  Executors,  in  Trust  to  apply  a  reasonable  Part  of  the 
Produce  in  the  Maintenance,  &c.  of  all  and  every  such 
Child  or  Children  as  be  might  happen  to  have  at  his  Death, 
equally  Share  and  Share  alike,  until  such  (c)  of  them 
should  attain  Twenty-one  or  Marriage ;  then  to  pay  such 
of  them  as  became  of  Age  or  married  One-fourth  of  the 
whole  Income.  The  Testator  had  one  Daughter,  Mary, 
who  was  always  treated  as,  and  supposed  to  be,  legitimate; 
but  was  actually  born  before  Marriage,  and  Three  younger 
legitimate  Daughters.  Mary  filed  a  Bill  for  her  Share  as 
a  Child.  The  others  were  desirous,  that  she  should  share : 
but  two  were  under  Age.  It  was  contended,  that  the  Di- 
vision into  Fourths  by  the  Testator  shewed  clearly,  that  he 
meant  to  include  Mary,  as  a  Child  :  but  the  Chancellor 
(Lord  Loughborough)  says,  "  It  is  impossible  in  a  Court 
"  of  Justice  to  hold,  that  an  illegitimate  Child  can  take 
"  equally  with  lawful  Children  upon  a  Devise  to  Children ;" 
and  he  proposes,  that,  as  all  were  desirous  of  giving  Mary 
her  Share,  the  Cause  should  stand  over,  until  the  youngest 
Daughter  should  attain  Twenty-one ;  which  was  ordered 
accordingly ;  and  the  Case  does  not  appear  to  have  been 
again  heard  of  in  Court  It  cannot  therefore  be  con- 
sidered as  a  Decision.  Lord  Loughborough  may  have 
thought,  that  the  Intent  of  the  Testator  to  include  bis 
illegitimate  Daughter  was  not  sufficiently  manifest ;  and  the 
Doctrine,  laid  down  by  him,  may  be  considered  as  ap- 
plicable to  those  Cases  only,  in  which  the  Word  "  Chil- 
"  dren''  is  used  generally,  without  a  clear  Intent;  as  we 
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think,  there  appears  here  oo  the  Part  of  the  Testator  to 
include  illegitimate  Children.  We  do  not  therefore  think, 
that  it  bears  with  any  Weight  upon  the  present  Case. 

In  regard  to  Kenebelv.  Sera/ton  the  Testator  James  Brad* 
show,  having  devised  all  his  real  and  personal  Estate  to  t 
Trustee,  declared  the  Uses  thereof  in  the  following  Words: 
"  I  give  all  my  personal  Estate  whatsoever  and  whereso» 
"  ever,  &c.  to  my  dearly  beloved  Mary  Ann  Simpson  oat 
"  of  the  Daughters  of  J.  Simpson,  &c.  for  her  sole  Use  and 
"  Benefit  for  ever ;  and  I  will  that  out  of  the  Rents,  &c  of 
"  my  said  Estates  my  said  Trustee  shall  pay  unto  the  sad 
"  M.A.Simpson  an  Annuity  o££\50  for  her  Life;  and ia 
"  case  I  shall  have  any  Child  or  Children  by  her  who  shall 
"  be  living  at  my  Decease  then  I  order/'  &c.;  and  hi 
proceeds  to  make  a  Provision  for  such  Children.  Tht 
Will  bore  Date  the  28th  of  January,  1795 ;  and  the  Tes- 
tator had  one  Male  Child  by  Mary  Ann  Simpson  thea 
living.  This  Child  died  on  the  9th  of  June,  1795;  and 
on  the  29th  of  August  in  the  same  Year  the  Testator  ia* 
termarried  with  the  said  Mary  Ann  Simpson ;  and  bad 
Three  Children  by  her;  Two  of  whom  were  the  Defend* 
ants  in  the  Cause,  the  .other  having  died.  The  Question 
was,  whether  the  Marriage  of  the  Testator  and  the  Birth 
of  these  Children  after  the  Date  of  the  Will  operated  as 
an  implied  Revocation  of  it;  and  the  Court  of  Kings 
Bench  were  of  the  Opinion,  that  they  did  not  so  operate; 
holding,  that  those  Children  might  take  under  the  Will 

Perhaps  it  might  have  been  well  decided  upon  the  Facts 
of  that  Case,  that  it  did  not  sufficiently  appear,  that  the 
Testator  intended  to  include  illegitimate  Children  in  the 
Devise;  inasmuch  as  both  he  and  Mary  Ann  Simpson 
were  single  at  the  Time,  when  he  made  his  Will ;  and  there 
was  no  Impediment  to  their  marrying,  and  having  legitimate 
Children;  who  might  be  the  intended  Objects  of  his 
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Bounty.  From  the  Language  of  the  Judgment  however 
it  certainly  seems,  that  the  Court  thought,  that  the  Testator 
meant  to  provide  for  Children  of  a  different  Character  and 
Denomination  from  legitimate;  and  yet  they  determine, 
that  legitimate  Children  may  take  under  the  Bequest  In 
every  View  of  the  Case  we  think  that  they  might ;  because 
the  Terms  of  the  Devise  were  large  enough  to  comprehend 
them :  but  nothing  is  said  in  that  Judgment,  from  which 
we  can  collect,  that  where  a  Devise  evidently  points  at 
illegitimate  Children,  and  where  legitimate  Children  are 
admitted  under  it,  because  the  Words  are  large  enough  to 
reach  them,  the  illegitimate  Children  cannot  take  together 
with  the  legitimate:  nor  that  even  in  the  Case  then  before 
the  Court,  if  the  illegitimate  Child  had  been  living,  he 
would  not  have  been  permitted  to  take  with  the  legitimate 
Children. 


1612-13. 
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But  if  it  is  an  established  and  inflexible  Rule,  that  legi- 
timate and  illegitimate  Children  can  in  no  Case  take  to- 
gether under  the  Description  of  Children,  we  should  rather 
be  disposed  to  say  in  the  present  Case,  that  legitimate 
Children  could  not  take,  notwithstanding  the  generality  of 
the  Words,  than  that  illegitimate  Children  should  be  ex- 
cluded to  the  Disappointment  of  the  clear  and  manifest 
Intention  of  the  Testator.  It  is  observable,  that  in  the 
present  Case  there  are  no  legitimate  Children  to  contend 
with  the  illegitimate :  but  we  have  reasoned  it  on  the  Sup- 
position, that  there  were  both ;  as  much  of  the  Argument 
was  founded  on  the  Possibility  of  that  Event. 


We  have  stated  the  Grounds,  upon  which  independent 
of  any  Authority  to  the  direct  Point  our  Opinion  in  Favor 
of  the  Children  is  founded ;  and  the  Manner,  in  which  k 
appears  to  us,  that  the  Arguments  and  Authorities,  urged 
against  the  Claim  of  these  Children,  may  be  answered : 
but  there  is  one  Authority  directly  to  the  Point,  that  ille- 
gitimate 
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gitimate  Children,  born,  and  reputed  as  such,  before  the 
Will,  may  take  as  a  Class  under  the  general  Description 
of  Children.  We  allude  to  the  Case  of  Met  ham  against 
the  Duke  of  Devon  (a).  , 

That  Case  arose  upon  a  Devise  of  £SO0O  by  the  late 
Earl  of  Devon  to  all  the  natural  Children  of  his  Son  the 
late  Duke  of  Devon  by  Mrs.  Heneage ;  and  the  Question 
was,  whether  the  natural  Children  of  Mrs.  Heneage,  bora 
after  the  Will,  should  take  a  Share  of  the  of  3000.  No 
Question  was  made  but  that  the  Children,  born  before 
the  Will,  might  legally  take;  and  the  Chancellor  (Lord 
Macclesfield)  in  stating  the  Objection  to  the  Claim  of 
Children,  born  after  the  Will,  clearly  explains  the  Ground, 
upon  which  he  thought  the  Children,  born  before  the 
Will,  might  take  under  that  Bequest. 

He  says,  that  Bastards  cannot  take,  until  they  have 
gained  a  Name  by  Reputation;  and  again  afterwards, 
that  a  Bastard  could  not  take,  until  he  had  a  Reputation 
of  being  such  a  one's  Child  ;  and  that  Reputation  could 
not  be  gained,  before  the  Child  was  born.  It  is  evident, 
therefore,  that  under  the  Description  of  all  the  natural 
Children  of  his  Son  by  Mrs.  Heneage ,  the  Lord  Chancel- 
lor thought,  that  all,  who  had  acquired  the  Reputation  of 
being  s(ich  Children,  before  the  Will  was  made,  might 
legally  take;  and  consequently  that  the  Euquiry  must  be, 
not  who  were  in  point  of  Eact  such  Children,  but  who 
had  acquired  the  Reputation  of  being  so. 

For  these  Reasons  we  think,  that  the  Three  Children  of 
the  Testator  John  Wilkinson  by  Ann  Lewis,  who  had 
acquired  the  Reputation  of  being  such  Children  before  the 

(a)  l  P.  Will.  529. 
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Date  of  his  Will,  are  entitled  to  his  real  Estates  under  the 
Will  alone,  without  the  Aid  of  any  other  Papers. 

A.  Thompson, 
S.  Le  Blanc, 
V.  Gibbs. 
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The  Lard  Chancellor. 

I  have  been  favoured  with  the  Opinion  of  the  Three 
Judges  oh  the  second  Point ;  how  far  this  Book  is  to  be 
considered  as  describing  the  Individuals,  who  are  to  take 
under  the  Will.  The  Judges  state  their  Opinion  in  the 
following  Terms : 

"  Upon  this  Point,  as  it  regards  the  real  Estate,  we 
"  agree  in  thinking,  the  Testator  does  not  refer  to  die 
"  Book,  as  containing  the  Description  of  the  Persons  to 
"  take  under  the  Will;  and  it  cannot  be  resorted  to  as  Part 
"  of  his  Will  for  the  Purpose  of  ascertaining  them." 

This  is  expressed  in  very  cautious  and  particular  Terms; 
from  which  I  understand,  they  do  not  go  the  Length  of 
saying,  that  no  Part  of  the  Book  can  be  considered  as  Part 
of  the  Will.  I  believe,  they  intended  that :  but  it  may 
mean,  that,  attending  to  the  particular  Manner,  in  which 
the  Testator  in  that  Book  refers  to  Subjects,  as  to  which 
he  gives  Directions,  the  Reference  is  nut  to  that  Part  of 
the  Book ;  or  that  it  does  not  make  it  Part  of  the  Will.  I 
collect  however  their  Opinion,  that  it  must  be  by  Force  of 
the  Will  itself,  that  these  natural  Children  are  to  take ;  and 
that  they  cannot  have  the  Benefit  of  the  Contents  of  this 
Book  as  a  Description  of  them. 


1813, 
Feb.  10. 


As  this  is  a  Case,  furnishing  Questions,  not  only  of  con- 
siderable 
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siderable  Importance,  but  of  Difficulty,  and  which  proba- 
bly may  go  to  the  Home  of  Lords,  I  should  not  think  it 
right  to  state  merely  my  Opinion  upon  the  Two  Points 
without  the  Reasons ;  and  before  the  Conclusion  of  [the 
Cause  I  shall  have  an  Opportunity  of  conversing  with  the 
Judges,  and  understanding  precisely  the  Grounds,  on  which 
they  proceeded. 


181?» 
March  l. 


The  Lord  Chancellor. 

This  is  a  Case,  in  which,  the  Testator  being  a  married 
Man  at  the  Date  of  his  Will,  his  Wife  then  living,  mi 
having  no  legitimate  Children,  it  is  proved  as  a  Fact,  ttat 
he  had  Three  infant  Children,  born  of  a  Woman,  named 
Arm  Lewis ;  which  Three  Children,  it  appears  proved,  had 
gained  the  Reputation  of  being  his  natural  Children. 
After  the  Execution  of  his  Will  he  appears  to  have  fre- 
quently re-published  it :  but  it  is  only  material  to  notice, 
that  he  did  re-publish  it,  after  he  had  in  a  Book  expreadj 
stated  by  a  Paper,  not  attested  by  Three  Witnesses,  whs 
were  the  Individuals  he  meant  by  the  Description  of  cer- 
tain Devisees  in  his  Will.  He  re-published  the  Will  by  t 
Codicil,  duly  attested,  of  a  Date  subsequent  to  that  De- 
scription ;  and  one  Question,  that  was  made,  is,  whether 
that  Book  is  to  be  taken  to  be  Part  of  the  Will  as  to  the 
real  Estate. 


The  Two  concluding  Clauses  of  the  Will,  which 
be  taken  as  speaking  from  the  Moment  of  the  last  Re-pub- 
lication, have  Reference  to  the  Book,  which  has  been  pro- 
duced ;  and  it  was  particularly  pointed  out  by  Mr.  Preston, 
that  in  one  of  these  Codicils,  proved  in  the  Ecclesiastical 
Court,  the  Testator  takes  Notice  of  the  Place,  where  he 
wishes  to  be  buried.    Upon  this  Question  the  Judges  have 
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certified  their  Opinion,  thtt  this  Book  cannot  be  retorted 
to  for  the  Purpose  of  explaining,  who  are  die  Persons, 
iotrndrd  to  take;  and  I  take  them  to  have  expressed  their 
Opinion  so,  in  order  to  avoid  concluding  the  Question, 
whether  that  Book  might  be  resorted  to  as  Evidenceof  the 
Reputation,  to  fix  the  Character  of  Children  upon  these 
Three  Devisees.  I  say  nothing  at  present  upon  that 
Question ;  as  I  remain  of  the  Opinion  I  expressed;  that  I 
$nd  no  Authority  to  justify  me  in  holding,  that  this  Book 
yith  reference  to  the  Devisees  can  be  taken  as  Part  of  the 
Will  as  to  the  real  Estate.  It  is  not  necessary  to  examine^ 
how  far  all  the  Dicta  to  be  found)  where  a  Will,  attested 
by  Three  Witnesses,  refers  to  an  antecedent  Paper,  can  be 
supported:  but  there  was  no  Period  of  this  Testators 
life,  in  which  it  cwld  he  asserted,  that,  if  he  had  died  at 
ihat  Moment,  any  Book  whatsoever  would  have  formed 
Part  of  his  Will.  The  Book  was  ambulatory  to  the  last 
Moment  of  his  Existence;  and  it  is  impossible  upon  (he 
Principle  of  the  Case  of  Smart  v.  Pnyean  (a)  to  main* 
tain,  that  this  Book  was  Part  of  the  Will  as  .to  die  real 
Estate.  If  it  could  have  been  so  considered,  it  would  not 
have  been  necessary  to  consider  the  other  Question  upon 
the  Will ;  as  those  Papers  would  have  given  a  distinct 
Description  of  the  Persons  intended :  but,  if  they  are  not 
to  be  taken  as  Part  of  the  Will,  it  is  necessary  to  consider 
the  Testator's  Meaning,  as  it  is  to  be  collected  agreeably 
to  the  Rules  of  Law  upon  the  Will  itself. 


1812-13. 

WlLKIMON 
V. 

Adam. 


This  is,  as  I  have  observed,  the  Will  of  a  Man,  married, 
his  Wifeliving  at  the  Time,  having  *k>  legitimate  Children ; 
bat  Three  Infants  sufficiently  proved  to  be  at  that  Time 
his  reputed  Children  by  Ann  Lewis.  The  Question  is, 
whether  those  Three  Children,  who  had  gained  the  Re* 
potation  of  being  the  Children  of  this  Testator  previously 


(a)  6  V#<  5G0. 


v 
to 
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1812*13.        to  the  Will,  can  take  the  Property,  devised  by  these 

W  lkinson     Words  >  bein8  iUegitimate ;  or  whether  the  Construction  if 

v  not  to  be  such  Children  as  he  might  have  by  Ann  Lewis 

Adam.        feg*lly ;  in  ca»e  his  Wife  should  die ;  and  he  should  many 

jinn  Lewis,  and  have  legitimate  Children  by  her. 

The  Rule  cannot  be  stated  too  broadly,  that  the  Descrip- 
"  Child,"  &c.  ti°n,  "  Child,  Son,  Issue,"  every  Word  of  that  Species, 
primd facie         must  be  taken  primi facie  to  mean  legitimate  Child,  Son, 
means  legiti-      or  Issue :  but  the  true  Question  here  is,  whether  it  appean 
mate.  by  what  we  call  sufficient  Description,  or  necessary  Impli- 

cation, that  the  Testator  did  mean  these  illegitimate  Chil- 
dren ;  and,  to  view  the  Case  as  accurately  as  is  necessity 
'  for  the  Purpose  of  a  .Determination  of  that  Question,  we 
must  consider,  what  would  have  been  the  Effect,  not  ody 
with  reference  to  Children  who  had  at-the  Time  of  making 
the  Will  gained  the  Reputation  and  Character  of  being  his 
Children,  but  also  as  to  future  illegitimate  Children ;  who, 
though  not  to  be  considered  as  his  Children  at  the  Moment 
of  their  Birth,  might  have  acquired  that  Character  before 
his  Death ;  and  we  must  see,  what  would  have  been  die 
Effect ;  if  it  had  happened,  that,  surviving,  his  Wife,  he 
had  married  Ann  Lewis ;  and  had  legitimate  Children  hy 
her.  The  Case  has  been  very  ably  argued  upon  the  View 
of  all  these  Events. 

In  all  the  Cases,  that  I  have  seen,  having  Relation  to 
this  Question,  the  illegitimate  Children,  if  they  were  to 
take,  must  have  taken,  not  by  any  Demonstration,  arising 
out  of  the  Will  itself,  but  by  the  Effect  of  Evidence 
dehors,  read,  or  attempted  to  be  read,  with  a  View  to 
establish,  not  out  of  the  Contents  of  the  Will,  but  by 
something  extrinsic,  who  were  intended  to  be  the  De- 
visees ;  and  if  my  Judgment  upon  this  Case  is  supposed 
to  rest  upon  any  Evidence  out  of  the  Will,  except  that, 
which  establishes  the  Fact,  that  there  were  Individuals,  who 

hat* 
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had  gained  by  Reputation  the  Name  and  Character  of 
his  Children,  that  Conclusion  is  drawn  without  sufficient 
Attention  to  the  Grounds,  on  which  the  Judgment  is 
formed :  my  Opinion  being,  that,  taking  the  Fact  as  esta- 
blished, that  there  were  Children,  who  had  gained  the  Re- 
putation of  being  his  Children,  it  does  necessarily  appear 
on  the  Will  itself,  that  he  intended  those  Children.  If 
that  Principle  is  just,  and  this  Case  fulls  within  its  Reaeh, 
all  die  Cases  cited  are  inapplicable  to  this. 

In  the  Case  of  Godfrey  v.  Davis  (a),  whatever  was 
proved  in  the  Cause,  nothing  resulted  from  the  Will  itself, 
shewing,  that  the  Testator  knew  those  Circumstances, 
which  were  reasoned  upon.  There  is  no  Doubt,  that  Child 
might  have  been  Persona  designatd:  but  the  Question  was, 
where  the  Will  furnished  nothing  but  the  general  Descrip- 
tion "  the  Child  of  William  Harwood"  those  Terms  were 
a  sufficient  Indication  of  that  Intention.  The  Question 
then,  consistently  with  that  Case,  will  be,  what  is  necessary 
in  a  Will,  describing  the  Devisee  under  the  general  Term 
"  Child,"  to  enable  the  Court  to  say,  there  is  sufficient  in 
that  Will  particularly  to  point  out,  and  manifestly  and 
incontrovertibly  to  shew,  that  the  Testator  intended  a 
natural  Child;  taking  the  whole  Description  together. 
With  that  Decision  I  perfectly  agree :  my  Opinion  being, 
that  there  was  not  enough  in  that  WiH  to  shew,  that  the 
natural  Child  was  the  Persona  designate*  Harwood  was 
a  single  Man;  who  might  marry;  and  might  have  legiti- 
mate Children  :  but  the  Question  in  this  Case  is  as  to  a 
Man,  married  at  the  Time  of  making  the  Will ;  and  stating 
incontrovertibly,  that  he  thought  his.  Wife  would  survive 
him.  What  could  he  mean  by  describing  these  as  his 
Children :  the  Children  of  a  Person,  who,  it  is  plain,  sup* 
posed,  he  should  die,  before  he  could  get  rid  of  the  Con- 
nection be  had  by  Marriage  with  another  Woman. 

(a)  6  Ves.  43. 

The 
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The  Case  of  Cartwright  v.  Vawdry  (a)  also  appears  to 
me  to  be  rightly  decided  i  by  the  Language  of  the  Wifl 
in  that  Case  the  Testator  appears  to  have  had  in  Contem- 
plation, that  there  might  be  more,  or  fewer,  Children  tt 
her  Death  than  there  were,  when  he  made  his  Will :  whkk 
is  very  material  to  this  Case.  Though,  it  is  true,  there  were 
Three  legitimate  Children,  and  One  illegitimate,  the 
Circumstances  of  the  Direction  to  apply  the  Income  is 
Fourths  can  only  afford  a  Conjecture ;  as,  if  between  the 
Time  of  his  Will  and  his  Death  One  or  Two  of  thest 
Children  had  died,  the  Division  in  Fourths  would  have 
been  just  as  inapplicable,  as  it  was  in  the  Case,  that  hap- 
pened. The  Question  therefore  only  cornea  to  thb; 
whether  the  single  Circumstance  of  his  directing  the 
Maintenance  in  Fourths  compelled  the  Court  to  hold  ay 
necessary  Implication,  that  the  illegitimate  Child  was  H 
take  by  Implication  with  the  others,  as  much  as  if  she  lad 
been  in  the  clearest  and  plainest  Terms  Persona  designate  t 
and  my  Opinion  is,  that  this  Circumstance  is  by  no  Mesat 
sufficient  That  Testator,  it  is  clear,  had  made  a  Will, 
which,  though  his  Death  followed  so  quick,  would  hate 
operated  in  favor  of  all  his  Children,  however  numetoe* 
they  might  have  been ;  and  in  favor  of  subsequent  legiti- 
mate Children,  even  if  every  legitimate  Child  he  hai 
before  had  died.  It  was  therefore  impossible  to  say,  he 
necessarily  means  the  illegitimate  Child ;  as  it  is  not  possi- 
ble to  say,  he  meant  those  legitimate  Children.  That  Will 
would  have  provided  for  Children,  living  at  the  Time  of  hv 
Death,  though  not  at  the  Date  of  his  Will.  It  could  Hot  be 
taken  to  describe  Two  Classes  of  Children,  both  legitimate 
and  illegitimate.  Without  extrinsic  Evidence  it  was  im- 
possible upon  the  Will  itself  to  raise  the  Question.  The 
Will  itself  furnished  no  Question,  whether  legitimate  or 
illegitimate  Children  were  intended:  but  the  Question, 
upon  which  the  Court  was  to  decide,  was  furnished  by 
Matter,  arising  out  of,  not  in,  the  Will. 

(a)  5  Vet.  53a 

TV 
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The  Case  of  Kcnebelv.  Scrafton(a)  had  for  a  con-        1812-13. 
siderable  Time  very  great  Weight  with  me  upon  this    w  v-"v"*' 
Question.    The  Point,  immediately  before  the  Court,  was, 
whether  the  Will  of  that  Testator,  who  was  an  unmarried         Ad  \m. 
Man,  was  revoked  by  his  Marriage  and  the  subsequent 
Birth  of  Children.     The  Opinion  of  the  Court,  con- 
sistently with  former  Authorities  was,  that,  a*  Marriage    Marriage 
alone  will  not  revoke  a  Will,  though,  connected  with  the  alone  not  a 
Birth  of  a  Child,  it  will,  yet  those  Two  Circumstances  Revocation  of 
would  not  have  that  Effect ;  the  Will  containing  a  Provi-  a  Will ;  as  with 
sion  for  Children,  if  the  Testator  should  have  any.  the  Birth  of  a 

Child  it  is. 

Upon  what  can  be  collected  from  what  was  said  by  the  Exception, 
Court  and  from  the  Argument,  there  was  nothing  upon  whCre  the  Will 
the  Face  of  that  Will,  raising  a  necessary  Implication,  provides  for 
that  legitimate  Children  were  not  to  take  ;  or  that  legiti-  Children. 
mate  and  illegitimate  Children  could  not  take  together,  as 
it  has  been  argued  here,  under  the  same  Description.  It 
would  be  very  difficult  to  make  out,  that  they  can  so  take  : 
but  that  was  not  a  Difficulty,  with  which  the  Court  had 
to  contend  in  that  Case.  If  the  Court  had  thought, 
that  those  Words  meant  illegitimate  Children,  the  neces- 
sary Effect  of  the  subsequent  Birth  of  Children  would 
have  been,  that  the  Will  would  have  been  revoked.  We 
may  conjecture,  that  he  meant  illegitimate  Children,  if  he 
did  not  marry:  yet  notwithstanding  that  may  be  con- 
jectured, the  Opinion  of  the  Court  was,  as  mine  is,  that, 
where  an  unmarried  Man,  describing  an  uumarried  Woman 
as  dearly  beloved  by  him,  does  no  more  than  makiug  a 
Provision  for  her  and  Children,  he  must  be  considered  as 
intending  legitimate  Children ;  as  there  is  not  enough  upon 
the  Will  itself  to  shew,  that  he  meant  illegitimate  Chil- 
dren ;  and  my  Opinion  is,  that  such  Intention  must  appear 
by  necessary  Implication  upon  the  Will  itself. 

With  regard  to  that  Expression  "  necessary  Implica-  l4rj°J 

(a)  2  East.  530. 
Vol.  I.  H  h  "  lion/' 
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Implication. 
Necessarylm- 
plication  im- 
ports, not  natu- 
ral Necessity, 
but  so  strong 
Probability, 
that  an  Inten- 
tion to  the 
contrary  can- 
not be  sup- 
posed. 

Bastard  may 
take  by  Pur- 
chase, if  suffi- 
ciently de- 
scribed; and 
having  ac- 
quired the  Re- 
putation of  the 
Child  oi  that 
Person. 


"  tion,"  I  'will  repeat  what  I  have  before  stated  from  a 
Note  of  Lord  Hardwicke's  Judgment  in  Coriton  v. 
HeUier(l);  that  in  construing  a  Will  Conjecture  must  not 
betaken  for  Implication :  but  necessary  Implication  means, 
not  natural  Necessity,  but  so  strong  a  Probability  of  In- 
tention, that  an  Intention  contrary  to  that,  which  is  im- 
puted to  the  Testator,  cannot  be  supposed. 

I  do  not  notice  Earle  v.  Wilson  (a)  and  all  the  other 
Cases  ;  as  they  only  go  to  this ;  that  the  Description  of 
Son,  Child,  &c.  means  prima  facie  legitimate  Son,  &o ; 
and  all  the  Cases,  from  the  Passage  in  Lord  Coke  (b), 
establishing,  that  a  Bastard  may  take  by  Purchase,  if 
sufficiently  described,  amount  to  no  more  than  he  most 
make  that  out  upon  the  Will  itself. 

It  was  stated  with  great  Force,  that  a  Decision  in 
favor  of  these  Children  would  introduce  Evidence,  which 
no  Court  ought  to  endure;  that  the  Mother  must  be 
called,  for  the  Purpose  of  enquiring  from  her,  whether 
the  illegitimate  Children  were  begotten  by  the  Testator, 
or  by  other  Persons.  That  is  not  so.  All  the  Cases, 
which  negative  the  Possibility  of  a  natural  Child  taking 
under  the  general  Description  of  "  the  Child,  of  which  A. 
"  is  ensient  by  me/'  &c.  are  Authorities,  that  this  is  not 
the  Species  of  Evidence,  by  which  the  Court  enquires,  who 
are  meant :  but  the  Evidence  of  that  is,  that  A.  has  acquired 
the  Name  and  Character  of  Son,  or  Child,  by  Reputa- 
tion ;  and,  whatever  Disappointment  it  may  be  supposed 
a  Testator  would  feel,  if,  having  had  no  Concern  with 
the  Creation  of  that  Child  he  could  see  what  was  going 
on,  yet,  that  Child,  if  it  had  obtained  the  Reputation 
of  being  his  Child,  would  take  under  that  Description ; 
(a)  1?  Ves.  538.  (b)  Co.  Lit.  3.  b. 

(1)  This  Case  is  mentioned    923,  and  3  Burr.  1631,  and 
4  Bro.  C*  C.  460.  461.  cited    now  reported  2  Cos.  34a 
by  Lord  Mansfield  in  2  Burr. 
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though  if  he  had  been  aware  of  the  real  Fact,  he  would  1814-13. 

have  prevented  that  by  an  Alteration  of  his  Will:  but  the  Wilkinson 

true  Question  is,  had  the  Child  acquired  a  Name  and  Cha-  v> 

racter,  that  entitled  the  Court  to  say,  that  Child  is  the  Adam. 
Person  to  take  ? 

It  was  stated,  very  ably,  that  this  might  have  done,  if 
the  Description  had  been  by  a  Nick-name,  a  bodily  In- 
firmity, the  Place  of  Birth,  or  Residence,  of  the  Child ; 
and  it  seems  to  be  admitted,  that,  if  the  Testator  had 
spoken  of  his  Three  Children  by  Ann  Lewis,  that  would 
have  done:  but  it  is  said,  they  cannot  be  described  as  a 
Class.    If  that  Description  would  have  done,  the  Ground 
must  be,  that  the  Evidence  establishes,  who  are  to  take 
by  Reputation  :  not  as  Evidence  of  the  Fact.     If  you  are 
to  enquire,  who  was  the   Father  of  the  Children,  you 
must  do  so  in  the  same  Manner,  when  he  does  not  state 
their  Number :  but  in  that  Case  also,  if  it  can  be  proved, 
that  there  are  Three  Children,  who  had  acquired  the  Re- 
putation of  being  his  Children,  they  would  take ;  and,  if 
he  had  mentioned  Three  Children,  and  only  Two  could 
be  found,  who  had  the  Reputation  of  being  his,  those 
Two  only  would  take  ;  though  Three  were  mentioned ; 
not  being  expressly  named  in  his  Will. 

It  was  strongly  urged  farther,  that  though  he  might  give 
to  Three  Children  by  a  Description,  amounting  to  designa- 
Ho  Personarum,  he  could  not  give  to  natural  Children,  as  a 
Class ;  supposing  he  had  used  those  Words,  instead  of 
any  equivalent  Expression.    Upon  that  Question,  whether 
he  could  give  to  natural  Children,  as  a  Class,  whatever 
might  have  been  my  Opinion,  if  this  were  res  Integra,  the 
Case  of  Metham  v.  The  Duke  of  Devon  (a),  which  has 
determined,  that  a  Testator  may  give  to  natural  Children 
as  a  Class,  has  never  been  disturbed  ;  and  if  it  is  to  be 
now  disturbed,  this  is  not  the  Place  for  that. 
(«)  1  P.  Will  52Q. 

Hh2  It 
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It  is  farther  contended  however,  that,  if  natural  Chil- 
dren, then  born,  may  takfe  as  a  Class,  future  natural 
Children  cannot.  It  is  quite  unnecessary  now  to  decide 
that  Question.  Here  are  no  after-born  Children ;  and, 
with  regard  to  the  Expression  "  which  I  may  have," 
though  obviously  future,  yet  upon*  the  whole  it  is  clear, 
that  by  those  Words  the  Testator  meant  to  describe  Per- 
sons then,  at  the  Date  of  the  Will,  in  Existence.  Whe- 
ther the  Cases  cited  from  Lord  Coke  (a),  which  are  all 
Cases  of  Deeds,  have  necessarily  established,  that  no  fu- 
ture illegitimate  Child  can  take  under  any  Description  in 
a  Will,  whether  that  is  to  be  taken  as  the  Law,  it  is  not 
necessary  to  decide  in  this  Case.  I  will  leave  that  Point, 
where  I  find  it,  without  any  Determination.  It  was  far- 
ther argued  with  great  Force,  that,  if  this  Testator  had 
lived  until  the  Death  of  his  Wife,  as  he  did,  and  had 
afterwards  married  Aim  Lewis,  and  had  legitimate  Chil- 
dren by  her,  those  Children  must  have  taken  ;  and  legiti- 
mate and  illegitimate  Children  cannot  both  take  under  the 
same  Description ;  and  it  would  be  very  difficult  to  per- 
suade me,  that  they  can:  but,  if  my  Opinion  is  right, 
that  upon  the  Contents  of  this  Will  the  Testator  is  proved 
to  have  intended  illegitimate  Children,  that  Question 
never  could  have  arisen  ;  as  then,  though  the  Devise  is  to 
illegitimate  Children;  Marriage  and  the  Birth  of  legitimate 
Children  would  have  the  same  Effect  as  upon  a  Devise 
to  any  Stranger. 


The  Question  therefore  comes  round  to  this ;  whether 
upon  the  Contents  of  this  Will  it  is  possible  to  say,  he 
could  mean  at  the  Time  of  making  that  Will  any  but 
illegitimate  Children :  a  married  Man ;  with  a  Wife,  who, 
he  thought,  would  survive  him;  providing  for  auother 
Woman,  to  take  after  the  Death  of  bis  Wife,  and  for 


(a)  Co.  Lit  3.  b. 


Children 
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Children  by  that  Woman  :  it  is  impossible,  that  he  could 
mean  any  Thing  but  illegitimate  Children ;  and,  if  that 
Devise  would  have  comprehended  legitimate  Children, 
that  would  be  by  an  Operation  of  Law,  that  would  have 
been  an  entire  Surprise  upon  him ;  a* be  could  not  mean 
legitimate  Children  by  this  Will.  If  the  Will  itself 
shews  that,  without  any  other  Evidence  than  what  proves, 
who  were  reputed  to  be^his  Children,  and,  that  being 
established,  the  Will  itself  shews,  he  meant  to  provide  for 
them,  so  providing  for  them  as  necessarily  to  shew,  that 
they  are  his  Devisees,  there  is  no  Authority,  that  the 
Devisees,  whose  Character  is  so  necessarily  to  be  col- 
lected from  the  Will,  are  not  capable  of  taking. 

The  Conclusion  is,  that  these  Three  Children  are  upon 
die  Will  itself,  the  whole  taken  together,  without  looking 
at  the  Book,  entitled  to  take  as  the  Devisees  of  this 
Testator. 


The  Injunction  was  dissolved;  and  the  Bill  dismissed  (a), 
(a)  Swaine  v.  Kennefley,  post. 


4G9 
1812-13. 

Wilkinson 

v. 
Adam. 


SWAINE  v.  KENNERLEY. 


1813, 
Feb.J. 


JAMES  Swaine  by  his  Will,  dated  the  24th  of  August,     Under  the 

1796,    devised  his  real   Estates  to  John  Kent  and  Description  of 
Samuel  Kennerley,  their  Heirs  and  Assigns,  upon  Trust  "  Children"  in 

*  Will  illegiti- 
mate Children,  existing  at  the  Date  of  the  Will,  not  entitled,  unless 
proved  by  the  Will  itself  to  be  intended ;  and  Evidence  can  be  received 
only  for  the  Purpose  of  collecting,  who  had  acquired  the  Reputation  of 
Children. 

An  only  legitimate  Son  therefore  held  entitled  as  Devisee. 
Hh3  by 
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1613.  by  Mortgage  or  Sale  to  raise  the  Sum  of  <£2100,  and 

Swaine       'a^  out  ^e  8anac  m  t^e*r  own  Raines  in  the  Purchase  of 
m  Freehold  Lands.  &c.  and  settle  the  same  to  the  Use  of 

v.  *  p 

Kbnnerley.  *H  anc*  evei7  the  Child  and  Children  of  the  Testator's 
late  Son  Thomas  Swaine  deceased  equally  to  be  divided 
between  or  amongst  them,  to  hold  as  Tenants  in  Com- 
mon and  not  as  Joint  Tenants,  and  to  the  respective 
Heirs  of  the  Body  or  Bodies  of  all  and  every  such  Child 
and  Children  issuing. 

The  Testator's  Son  Thomas  Swaine  left  Three  Chil- 
dren :  of  whom  the  Plaintiff  only  was  legitimate :  the 
other  Two  Thomas  and  John  Swaine  being  born  before 
Marriage.  The  Bill  prayed  a  Declaration,  that  the 
Plaintiff  was  entitled  as  Tenant  in  Tail  in  Equity  to  the 
whole  .£2100,  &c.  All  the  Children  were  living  at  the 
Date  of  the  Will. 

Mr.  Hart,  and  Mr.  Roupell,  for  the  Plaintiffs ;  and 
Sir  Samuel  Romilh/,  and  Mr.  Agar,  for  the  Deft* 
dantsj  declined  to  argue  this  Case;  as  it  must  depend 
upon  the  Decision  of  Wilkinson  v.  Adam  (a).  After 
that  Decision  this  Cause  was  set  down  for  Judgment 


The  Lord  Chancellor. 

Upon  looking  into  the  Papers  in  this  Cause  I  am 
clearly  of  Opinion,  that  no  Person  except  the  legitimate 
Child  can  take  under  this  Devise,  for  this  Reason;  tint 
the  Will  itself  does  not  prove,  that  the  Testator  meant 
an  illegitimate  Child ;  and  according  to  the  Opinion,  ex- 
pressed in  Adam  v.  Wilkinson,  I  cannot  go  into  the  Cir- 
cumstances of  Evidence  to  raise  a  Construction.  The 
Will  must  prove,  that  illegitimate  Children  are  intend- 

(a)  Ante:  the  preceding  Case. 

ed; 


CASES  IN  CHANCERY.  471 

ed;  and  extrinsic  Evidence  can  be  received  only  for  the  1813. 

Purpose  of  collecting,  who  had  acquired  the  Reputation        Swaink 
of  being  Children  of  the  Person,  named  in  the  Will.  Vt 

■  Krnverlby. 


The  Decree  was  made  accordingly. 


Rolls. 

BULLOCK  v.  FLADGATE.  1813, 

March  13. 15. 

THE  Bill  was  for  a  specific  Performance  of  a  Contract     Effect  of  a 
for  the  Sale  of  an  Estate.    The  Answer,  submitting  private  Act  of 
to  perform  it,  if  the  Plaintiff  could  make  a  good  Title,  Parliament, 
stated,  that  by  the  Abstract  it  appeared,  that  by  Indentures,  declaring  an 
dated  the   18  th  and  19th   of  November,  1763,  on   the  Estate  vested 
Marriage  of  Elizabeth  Lant  and  John  Bullock,  Sir  John  in  Trustees  and 
Philips  by  the  Direction  of  Elizabeth  Lant,  in  whom  the  their  Heirs  in 
Estates  were  by  a  former  Settlement  and  Will  vested  in  T^ustto  sdI» 
Fee-simple,  conveyed  to  Francis  Buller,  George  Elliot,    x        * 
and  John  St.  Leger  Douglas,  upon  Trust  after  the  Marriage    f  «     . 
to  permit  Elizabeth  Lant  during  her  Life  to  receive  the   1    Mtmff  the  ' 
Rents  and  Profits  for  her  separate  Use,  and  after  her  De-  j™!  p^  out- 
cease,  leaving  Issue  by  John  Bullock,  to  the  Use  of  John  standing  under 
Bullock  for  Life ;  with  Remainder  to  the  Use  of  Buller,  a  prior  Settle- 
Elliot  and  Douglas,  and  their  Heirs,  during  the  Life  of  ment. 
John  Bullock,  upon  Trust  to  preserve  Contingent  Re-    Power  to  ap- 
mamders ;  with  Remainder  to  the  Use  of  the  first  and  point  Estates, 
other  Sons  of  the  Marriage  successively  in  Tail,  and  of  the  to  be  purchased 
Daughters,  as  Tenants  in  Common  iu  Tail ;  a^d  for  De*  with  Money, 
fault  of  such  Issue  to  the  Use  of  such  Person  or  Persons,  Proa*uced  by 
and  for  such  Estate  and  Estates  as  Elizabeth  Lant  should  the  Sale  of 
notwithstanding  her  Coverture  by  any  Writing  under  her  otherE8tete«» 

Hand  and  Seal,  attested  by  Two^or  more  credible  Wit-  weU  executed 

by  an  Appoint- 
ment, operating  directly  on  the  original  Estates. 

H  h  4  nesses, 
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ncsses,  or  by  her  last  Will  and  Testament  duly  executed, 
appoint;  and,  in  Default  of  such  Appointment,  to  the 
Use  of  Elizabeth  Lant,  her  Heirs  and  Assigns  for  ever. 

By  a  private  Act  of  Parliament,  1 2  Geo.  S,  recking 
the  Settlement  of  1763,  it  was  enacted,  that  the  settled 
Estate  should  from  the  1st  of  July,  1772,  be  vested  in 
John  Saint  Leger  Douglas  and  John  Cook,  their  Heirs 
and  Assigns,  freed  and  absolutely  discharged  from  all  the 
Trusts,  Estates,  Charges,  &c.  in  the  Settlement  limited* 
upon  the  Trusts  following :  that  the  Trustees  should  with 
the  Consent  and  Approbation  of  John  Bullock  and  Eliza- 
beth his  Wife  in  Writing  make  sale,  dispose  of,  and  con- 
vey, the  Premises ;  and  lay  out  the  Money,  so  arising,  m 
the  Purchase  of  Estates  in  Fee-simple,' to  be  settled  to  die 
same  Uses  as  declared  in  the  Settlement ;  and  that  the  Per- 
sons, to  whom  the  Trustee  should  sell,  should  hold  and 
enjoy  "  freed  and  absolutely  acquitted,  exonerated,  and 
.  '  uscharged,  of  and  from  all  and  every  the  Uses,  Trusts, 
"  Estates,  Charges,  Powers,  Provisoes,  Limitations  and 
"  Agreements,  in  the  said  hereinbefore  recited  Indenture 
"  of  Settlement,  made  on  the  Marriage  of  the  said  John 
•'  Bullock  and  Elizabeth,  his  Wife,  limited,  provided, 
"  declared,  or  agreed,  of  and  concerning  the  said  Pre- 
"  mises  respectively;"  and  that  the  Receipts  of  the  Trus- 
tees should  be  sufficient  Discharges  to  the  Purchasers,  &c. 


It  was  farther  enacted,  that  until  the  Sale  die  Trustees 
should  stand  seised  of  the  Premises,  so  vested  in  them, 
in  Trust  to  permit  and  suffer  the  Rents,  Issues  and  Pro- 
fits, to  be  received  and  taken  by  the  Person,  who  oogfat 
or  would  have  been  entitled  to  receive  the  same,  in  case 
that  Act  had  not  been  made.  The  Act  contained  a  dame, 
saving  to  the  King  and  all  other  Persons  (except  John 
Bullock  and  Elizabeth,  his  Wife,  and  their  Issue,  and  the 
Heirs  and  Assigns  of  Elizabeth  Bullock,  and  the  Trustee! 
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in  the  Marriage  Settlement,  their  Heirs,  Sec.  and  all  Per- 
sons, claiming  any  Use,  Estate,  Trust,  &c.  in  the  Pro- 
perty by  virtue  of  the  Settlement,  and  their  respective 
Heirs,  &c.)  all  such  Estates,  Rights,  Titles,  Interest,  &c. 
as  they  had  before  passing  the  Act,  or  would  have  had,  in 
case  the  same  had  not  passed. 


1813. 


Bullock 


Fladgatb. 


No  Part  of  the  Estate  having  been  sold  according  to 
the  Directions  of  the  Act,  Elizabeth  Bullock  by  her  Will, 
dated  the  31st  of  January ,  1780,  and  duly  attested,  de- 
vised and  appointed  the  Premises  to  the  Use  of  Sir  James 
hake  and  the  said  John  Cook,  their  Heirs  and  Assigns,  in 
Trust  for  John  Bullock  for  Life,  and  after  his  Decease  in 
Trust  that  Lake  and  Cooke,  or  the  Survivor  of  them,  his 
Heirs  or  Assigns,  should  sell ;  and  apply  the  Money,  aris- 
ing therefrom,  in  the  first  Place  in  Payment  of  several 
Legacies ;  and  the  Residue  to  and  amongst  all  and  every 
die  Child  and  Children  of  the  Plaintiffs,  Jonathan  Josiah 
Christopher  Bullock  and  Juliana  Elizabeth,  his  Wife, 
who  should  be  living  at  the  Death  of  the  Testatrix's 
Husband,  and  to  his,  her,  and  their,  Executors  and  Ad* 
ministrators  equally,  &c. 


By  Indentures  dated  the  12th  and  13th  of  May,  1780, 
Bullock  and  his  Wife  conveyed  the  Estates  to  Sir  James 
Lake  and  his  Heirs,  to  the  Use  of  John  Bullock  for  life; 
with  Remainder  to  the  Use  of  Douglas  and  Cook  and  their 
Heirs,  during  the  Life  of  John  Bullock,  upon  Trust  to 
preserve  Contingent  Remainders ;  with  Remainders  to  the 
Use  of  Elizabeth  Bullock  for  life,  and  the  first  and  other 
Sons  successively  in  Tail,  and  the  Daughters,  as  Tenants 
in  Common  in  Tail ;  Remainder  to  the  Use  of  such 
Persons,  and  for  such  Estates,  as  Elizabeth  Bullock 
whether  cwert  or  sole,  by  Deed  or  Writing  by  her  sealed 
and  delivered  in  the  Presence  of  and  attested  by  Two  or 
more  Witnesses,  or  by  her  Will,  or  any  Writing  purport- 
ing 
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nig.  to  be  her  Will,  signed  by  her  in  the  Presence  of  and 
attested  by  Three  or  more  Witnesses,  should  direct,  limit, 
or  appoint,  and,  in  Default  thereof,  to  the  Use  of  the 
Plaintiff  Juliana  Elizabeth  the  Wife  of  Jonathan  Jociak 
Christopher  Bullock,  her  Heirs  and  Assigns  for  ever. 

,  Elizabeth  Buttock  died  in  1793;  never  having  had 
'Issue,  or  made  any  Appointment  under  the  Power,  re- 
served by  the  Deeds  of  May,  1780;  and,  being  illegiti- 
mate, she  left  no  Heir. 

By  Indentures,  dated  the  13th  and  14th  June,  1800; 
die  Plaintiffs  Jonathan  Josiah  Christopher  Bullock  and 
Juliana  Elizabeth,  his  Wife,  conveyed  to  Charles  ArmU 
and  his  Heirs ;  to  hold,  subject  to  the  Life  Estate  of  Jab 
Bullock,  to  the  Use  of  Sir  James  Lake  and  John  CM, 
their  Heirs  and  Assigns  for  ever,  upon  and  for  so  many  of 
the  Trusts,  Ends,  Intents  and  Purposes,  &c.  by  the  WV 
of  Elizabeth  Bullock  expressed,  as  were  then  existing  un- 
determined and  capable  of  taking  Effect.  Since  the 
Execution  of  those  Deeds  John  Bullock  died. 


The  Answer  submitted,  that  under  the  Circumstances 
John  Bullock  and  Elizabeth  his  Wife  had  not,  nor  hid 
either  of  them,  ever  any  Power  to  appoint  the  equitable 
Reversion  in  Fee-simple  of  the  Premises,  expectant  oa  the 
Determination  of  the  precedent  equitable  Estates,  created 
by  the  Marriage  Settlement ;  and  that  the  legal  Estate  is 
Fee-simple  was  not  vested  by  the  Act  of  Parliament  m 
Douglas  and  Cook,  or  either  of  them ;  but  after  that  Act 
passed  remained  vested  in  Elizabeth  Bullock;  and  had 
escheated  to  the  Crown ;  and,  if  John  and  Elizabeth  Bul- 
lock, or  either  of  them,  ever  had,  before  the  Act  passed, 
any  Power  to  appoint,  the  equitable  Reversion  in  Fee- 
simple,  the  same  Power  could  not  be  exercisecf  after  the 
Act  passed. 

Sir 
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Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr.  Trower,  for 
the  Plaintiffs,  contended,  against  the  first  Objection  of 
the  Purchaser,  that  the  legal  Fee,  remaining  in  Elizabeth 
Buttock,  had  by  her  Death  without  Issue  escheated  to  the 
Crown,  that  the  Object  of  the  Act  of  Parliament  was  to 
vest  die  Estate  in  the  Trustees  to  sell ;  giving  diem,  not 
such  Estate  as  the  Trustees  under  the  Settlement  had,  but 
an  absolute  Estate  in  Fee,  devested  of  all  the  Uses  and 
Equities  under  the  Settlement ;  that  they  might  convey 
the  absolute  Fee  to  a  Purchaser : 
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Secondly,  to  the  Objection,  that  the  Power  of  Ap- 
pointment was  not  over  the  Estates,  originally  settled,  but 
over  those  only,  directed  to  be  purchased  with  the  Money, 
produced  by  the  Sale,  that  Mrs.  Bullock  had  a  Right  to 
elect,  that  the  Sale,  which  was  to  take  place  only  with 
her  Consent,  should  not  be  made ;  according  to  Pearson 
v.  Lane  (a) ;  and  her  Power  operated  equally  upon  the 
original  Estates,  not  sold. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Shadwell,  for  the  De- 
fendant 

Though  the  legal  Estate  was  intended  to  be  transferred 
to  the  Trustees  by  the  Settlement  of  1763,  and  the  Con- 
veyance was  calculated  to  have  that  Effect,  nothing  passed 
but  an  equitable  Interest:  the  legal  Estate  remain- 
ing in  Elizabeth  Bullock,  in  whom  it  was  then  vested, 
has  in  the  Events,  that  have  taken  Place,  escheated  to  the 
Crown;  and  there  is  no  Jurisdiction  to  enforce  the 
Equities,  that  may  subsist  against  Individuals.  In  all  such 
Cases  a  private  Act  of  Parliament  is  considered  merely  as 
a  Form  of  Conveyance,  removing  Disabilities;  but  con- 


fa)  17  Vet.  101. 


strued 


476 


CASES  IN  CHANCERY. 


1813. 


Bullock 

v. 
Fladgate. 


strned  upon  the  same  Principle  as  ordinary  Convey- 
ances to  be  controlled  and  regulated  by  die  Object  of 
the  Parties,  with  reference  to  the  Nature  of  the  Sub- 
ject.^ The  sole  Object  M'as  to  convey  the  Estates,  dis- 
charged of  the  prior  Uses  and  Trusts ;  in  other  Words  to 
extinguish  all  those  Trusts  and  Uses.  In  the  Construc- 
tion of  such  an  Act  the  Court  understands  the  Legislature 
as  intending  no  more  than  to  transfer  such  Title  as  the 
Parties  are  stated  to  have  had  vested  in  them.  There  was 
no  Intention  to  transfer  any  legal  Estate  from  Mrs.  Bul- 
lock ;  who,  it  is  assumed,  had  not  the  legal  Estate.  The 
whole  Effect  therefore  was  to  transfer  to  Trustees  for  Sale 
such  Estate  as  the  other  Trustees  had,  discharged  of  all  the 
Trusts  of  the  Settlement.  The  Case  of  Pearson  v.  Lau 
has  no  Application.  The  Court  is  pressed  to  give  to  this 
Act  of  Parliament,  which  has  totally  annihilated  the  Power 
of  Appointment,  an  Operation  beyond  the  express  De- 
claration of  its  Object ;  which  is  limited  to  vesting  the 
Estates  in  Trustees  cleared  from  all  the  Trusts  of  die  ori- 
ginal Settlement ;  leaving  all  other  Interests,  as  they  stood: 
consequently  leaving  in  Mrs.  Bullock  the  Estate  in  Fee, 
which  none  of  the  Parties  contemplated  as  being  in  her. 
In  Westley  v.  Clarke  the  Parties,  who  applied  for  the 
Act  of  Parliament,  being  Tenants  in  Tail,  might  btie 
barred  the  Estates  by  their  own  Act :  but  Mr.  and  Mis* 
Bullock  were  only  Tenants  for  Life. 


March  15. 


The  Master  of  the  Rolls. 

Two  Objections  are  made  to  this  Tide :  first,  that  the 
legal  Estate  was  not  vested  in  the  Trustees  under  die  Act 
of  Parliament :  secondly,  that  the  Appointment  by  Mrs. 
Bullock  of  the  beneficial  Interest  in  this  Property  is  not  a 
valid  Appointment,     By  the  Act  the  Property  is  settled 

upoo 
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upon  and  vested  in  Douglas  and  Cook,  their  Heirs  and 
Assigns.  There  is  nothing  imperfect  or  ambiguous  in 
that  Enactment:  whatever  Mistake  there  might  be  with  * 
regard  to  the  Persons,  in  whom  the  legal  Estate  was  before 
vested.  The  clear  Intention  of  the  Legislature,  and  of 
the  Parties,  was,  that  it  should  then  be  placed  in  these 
Trustees.  The  Clause  does  not  take  the  Estate  out  of 
this,  or  that,  particular  Person;  but  vests  it  by  general 
Words ;  which  must  have  their  Effect  against  all,  and 
upon  the  Estates  of  all,  whose  Rights  are  not  saved  by 
the  subsequent  Part  of  the  Act :  consequently  as  against 
Mrs.  Bullock  and  her  Estate  just  as  much  as  they  would 
have  had  against  Douglas  and  Elliot,  if  the  Estate  had 
been  vested  in  them. 

But  it  is  said,  the  Effect  of  these  Words  is  qualified  and 
restrained  by  the  added  Words  "  freed  and  absolutely  ac- 
"  quitted,  exonerated,  and  discharged,  of  and  from  all 
t€  and  every  the  Uses,  Trusts,  Estates,  Charges,  Powers, 
€t  Provisoes,  Limitations  and  Agreements,  in  the  said  t 
"  hereinbefore  recited  Indenture  of  Settlement." 

The  Argument,  as  I  understand  it,  is,  that  the  Estate  is 
vested  in  these  Trustees  no  farther,  and  to  no  other  Effect, 
than  to  free  it  from  the  Trust  and  Limitations  of  the  Mar- 
riage Settlement;  and  Mrs.  BullocV*  Estate  in  Fee  not 
being  derived  under  that  Settlement,  but  having  Existence 
independently  of  it,  was  not  affected  by  the  Act.  There 
is  however  nothing  restrictive  or  qualifying  in  these  Words 
which  seem  rather  to  be  added  for  the  Purpose  of  Am- 
plification, to  express  how  large  and  absolute  an  Estate 
the  Trustees  were  to  take.  It  is  declared,  unnecessarily 
and  superfluously  perhaps,  that  the  Trustees  should  not 
only  have  the  Estate  vested  in  them,  but  so  vested  as  to  be 
freed  and  discharged  from  the  Trusts  of  the  Marriage 
Settlement :  the  only  Trusts,  to  which  it  was  supposed  it 
could  be  subject.     That  is  very  different  from  vesting  it  in 

them 
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them  to  the  Intent  only  of  being  freed,  and  for  the  single 
Purpose  of  freeing  it,  from  those  Trusts. 


v. 

FL  A  DO  ATE. 


With  regard  to  Mrs.  Bullock's  Power  of  Appointment 
it  is  clear,  that  it  depended  upon  Default  of  Issue  of  the 
Marriage :  not,  as  was  attempted  to  be  argued,  on  there 
being  Issue  living  at  her  Death,  which  should  afterwardi 
fail.  The  only  Reason  for  applying  for  the  Act  was  die 
Possibility  of  the  Existence  of  Issue  of  the  Marriage. 
Putting  them  out  of  the  Question,  none  having  been  bora, 
there  was  no  one  but  Mr.  and  Mrs.  Bullock,  who  had  any 
Interest  in  converting  the  Estate  into  Money,  and  with 
that  Money  purchasing  other  Lands.  If  that  had  been 
done,  it  is  admitted,  that  the  Estate  purchased  would  hue 
been  subject  to  her  Power  of  Appointment.  I  apprehend, 
that  Equity  will  uphold  an  Appointment  of  the  Estate 
iteelf  as  amounting  substantially  to  the  same  thing;  on 
which  Principle  it  is  that  Appointments,  deviating  con- 
siderably from  the  letter  of  the  Powers,  under  which  they 
Power  to  ap-  were  made,  have  frequently  been  supported.  It  has  been 
point  an  Estate  held,  that  a  Power  to  appoint  an  Estate  in  Land  includes 
indudesaPow-  a  pOWer  to  dispose  of  the  Estate, and  appoint  the  Produce: 
er  tojlispose  of  the  ^me  £ffect  hag  ^^  g;ven  in  ^  more  doubtfili  q^ 

of  a  Power  to  charge  an  Estate ;  and  a  Power  to  appoint 
the  Money  produced  t>y  an  Estate,  directed  to  be  sold,bti 
been  considered  as  a  Power  to  appoint  the  Estate  itself. 
During  all  the  Litigation,  in  the  Case  of  Standen  v.  Stmt- 
den  (a),  it  was  never  doubted,  that  the  Widow  had  the 
Power  to  appoint  the  Estate  itself:  the  only  Question  wis, 
Case  of  a  Power  whether  her  Will  was  a  valid  Execution  of  that  Power: 
to  charge ;  and  Jet  ue  Testator  had  directed  the  Estate  to  be  sold ;  and 
a  Power  to  ap-  the  Letter  of  the  Power  was  confined  to  the  Produce  of 
point  the  Mo-  the  Sale, 
ney,  produced 
by  an   Estate,  («)  2  F«.  jun.  589. 

directed  to  be  sold,  has  been  considered  as  a  Power  to  appoint  the  Estate  itself. 

Supposing 


the  Estate  and 
appoint  the 
Produce. 

The  same  Ef- 
fect has  been 
given  in  the 
more  doubtful 
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Supposing  Mrs.  Bullock's  first  Appointment  good,  as 
1  think  it  was,  there  is  no  Difficulty  upon  what  afterwards 
took  place ;  the  Parties  interested  against  her  Appoint- 
ment having  by  Arrangement  among  themselves  agreed 
to  give  Effect  to  it. 

There  is  no  Ground  therefore  for  either  of  these  Ob- 
jections; and  the  Plaintiff  must  have  a  Decree  for  a 
specific  Performance. 
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TfTlLLIJM  Barton  by  his  Will,   dated   the   30th      Condition 
of  September,  1809,  bequeathed  all   his  personal  requiring  the 
Estate  to  Trustees  upon  Trust  to  be  converted  into  Mo-  Consent  of  E»- 
ney;  and,  after  satisfying  his  Debts,  &c.  to  be  invested  ecutors  to  Mar' 
and  the  interest  applied  unto  and  equally  amongst  his  Son    ..   ,  p" 

William  and  Daughters  Elizabeth,  Mary,  and  Margaret;  ~      , 
One-fourth  Part  of  the  Principal  to  be  paid  unto  his  Son,  riecj  Jn  fa^et* 
when  he  should  attain  Twenty-one ;  and  One-fourth  Part  tator's-  Life 
unto  each  of  his  Daughters,  when  and  as  they  should  wjth  his  Con- 
respectively  attain  the  Age  of  Thirty  Years ;  and  in  case  gent  or  subse- 
any  of  them  should  die  in  the  mean  Time  leaving  Issue,  quent  Approba- 
then  he  directed  that  the  Part  or  Share  of  him  or  her  so  tion. 
dying  should  go  and  be  divided  untolmd  equally  amongst    That  Fact  not 
such  Issue :  but  if  any  of  them  should  die  without  Issue,  *}e*n6  Prov«d» 
the  Part  or  Share  of  him  or  her  so  dying  should  go  and  be  ^  InquXrv  was 
divided  equally  amongst  such  of  them  as  should  be  then       ectea* 
living  and  the  Issue  of  such  of  them  as  should  be  then 
dead.     He  farther  declared  his  Will  to  be,  that,  if  any  of 
his  Daughters  should  marry,  before  they  should  attain  the 
Age  of  Thirty  Years,  with  the  Consent  and  Approbation 
of  any  Two  of  his  Executors,  or  of  any  One  of  his  Exe- 
cutors, 
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V. 
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cutors,  if  there  should  be  but  One  then  living,  her  Fourth 
Part  or  Share  of  the  Principal  Money  then  out  at  Interest 
should  immediately  become  vested  in  her,  and  be  forthwith 
paid  to  her,  her  Executors,  Administrators,  or  Assigns; 
and  that  if  any  of  his  Daughters  should  marry  without  the 
Approbation  aud  against  the  Consent  of  Two  of  his  Exe- 
cutors, or  One  of  them,  if  there  should  be  but  One  then 
living,  her  Fourth  Part  or  Share  of  the  said  Principal 
Money  and  all  contingent  Sums  should  be  continued  oat 
at  Interest  during  her  Life ;  and  the  Interest  thereof  should 
be  yearly  paid  to  her ;  but  the  Principal  should  go  unto, 
and  be  equally  divided  amongst,  such  of  her  said  Brother 
and  Sisters  as  should  be  then  living,  and  the  Issue  of  such 
of  them  as  should  be  then  dead. 


The  Testator's  Daughter  Elizabeth  married  the  Plaintiff 
Parnell  in  her  Father's  Life-time,  in  February,  1 8 10 :  she 
attained  Twenty-one  in  July  following ;  and  the  Testator 
died  in  August,  1810. 

The  Bill  alleged,  that  the  Marriage  had  taken  place  with 
the  Testator's  Consent  and  Approbation,  with  whom  fast 
Daughter  Elizabeth  afterwards  lived  upon  the  same  Term 
as  before  her  Marriage  ;  and,  submitting  that  immediately 
upon  the  Testator's  Death  she  became  entitled  to  an  abso- 
lute Interest  in  One* fourth  of  the  Residue  of  his  personal 
Estate  without  waiting  to  attain  the  Age  of  Thirty,  prayed 
a  Declaration  accordingly. 


The  Executors  by  their  Answer  denied,  that  the  Mar- 
riage took  place  with  the  Consent  or  Approbation  of  the 
Testator ;  and  that  Elizabeth  afterwards  lived  with  him 
upon  the  same  Terms  of  Affection  as  before  her  Marriage: 
on  the  contrary  insisting,  that  the  Marriage  was  against  his 
Approbation,  and  that  after  the  Marriage  he  had  shewn  a 
Disposition  to  prevent  the  Plaintiff,  the  Husband,  from 

receiving 
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receiving  the  Provi#ons  intended  by  the  Will  for  Elixa  1613. 

Par nell 

The  Plaintiffs  entered  into  no  Proof.  *• 

Lyotf. 

Mr.  Hart,  and  Mr.  Home,  for  the  Plaintiffs,  contended, 
that  the  Plaintiff  Elizabeth  became  entitled  to  her  Legacy 
absolutely  the  Moment  of  the  Testator' 9  Death ;  having 
previously  attained  Twenty-one ;  that,  though  the  Answer 
attempts  to  throw  some  Doubt  upon  the  Father's  Consent, 
and  the  Terms,  on  which  she  lived  with  hjm  after  her  Mar- 
riage, he  made  no  Alteration  of  his  Wijl ;  which  he  scarcely 
would  have  suffered  to  stand,  had  he  disapproved  the  Con- 
nection ;  the  Condition,  therefore,  was  virtually  complied 
with ;  and  the  Consent  of  the  Executors  must  be  construed 
at  a  Provision,  to  operate  only  in  the  Event,  that  his 
Daughters  should  not  marry  in  his  Life-time j  in  wbicb 
'  the  Executors  were  to  stand  in  loco  Parentis. 

Mr.  Richards,  and  Mr.  Bell,  for  the  Defendants. 

The  Plaintiff  is  not  absolutely  entitled ;  unless  she  lives 
to  the  Age  of  Thirty.  Nothing  can  be  clearer  than  this 
Clause  of  the  Will ;  expressly  requiring  the  Consent  of 
the  Executors ;  not  providing  for  a  Marriage  with  the  Tes- 
tator's Consent  in  his  Life-time.  The  Court  cannot,  insert 
Terms,  which  would  render  his  Consent  equivalent :  but 
the  Executors  positively  deny,  that  the  Manage  took 
place  with  the  Testator's  Consent :  and  the  Plaintiffs  have 
produced  no  Evidence  to  shew  that.  The  Event,  there- 
fore, has  not  happened,  upon  which  she  was  to  take.  No 
Maxim  is  clearer,  than  that  in  the  Case  of  a  Condition 
precedent,  if  it  be  impossible,  the  Property  never  shall 
vest  [a).   Marriage  in  this  Instance  with  the  Consent  of  the 

Executors 

(a)  Co\LUt.  206;  agree*    Rule  of  the  Civil  Law*  di$r 

ing  in  Substance  with  the    tinguishing  between  Condi- 

Vol.  J.  H  tjon* 
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Executors  was  a  Condition  precedent ;  which  most  have 
been  complied  with  to  give  the  Legatee  the  Property  it 
the  Age  of  Twenty-one.  The  Argument,  that  this  is  an 
Interest,  to  be  enlarged  on  the  Performance  of  a  Condi- 
tion, is  not  more  favorable  to  the  Plaintiffs :  the  Condi- 
tion, being  precedent,  must  be  performed  to  have  the  Effect 
contended  for: 


Mr.  Hart,  in  Reply. 

The  Object  of  the  Testator,  collected  from  the  whole 
Will,  was  to  prevent  an  improvident  Marriage  before  die 
Age  of  Thirty ;  providing  the  Consent  of  those,  better 
qualified  to  judge  of  the  Prudence  of  the  Connection 
than  young  and  inexperienced  Women.  Can  it  be  con- 
ceived, that  he  intended  any  Thing  more  than  a  Substitution 
of  the  Judgment  of  others  after  his  Decease;  not  preclud- 
ing his  own  Judgment,  while  living?  In  Substance  this  re- 
sembles the  late  Case  of  Coffin  v.  Cooper.  The  Testator 
gave  the  Residue  of  his  Property  to  his  Children  at 
Twenty-one ;  adding  a  Proviso,  that  if  any  of  his  Daugh- 
ters married  with  the  Consent  of  his  Trustees,  such  Dangh* 
ter  was  to  take  immediately  Two-thirds  of  her  Portion! 
the  other  Third  to  be  settled  to  her  separate  Use :  if  with- 
out such  Consent,  then  making  a  different  Disposition. 
One  of  the  Daughters  married  in  the  Testator's  Life-time, 
without  his  Consent :  but  he   afterwards   approved  the 


tions  impossible,  and  difficult 
to  perform: — Plane  conditio 
diffkdis  hue  nonpertinet,  quart- 
tumvis  propter  Persona,  cui 
apposita  est,  qualitatem  ali- 
amve  causam  vidcatur  imposri- 
bilis:  sednisi  condition  parea- 
tur,    rclictum    in    tettamento 


non  capitur.  Finge  Liberie' 
tern  Servo  telictam  hmc  cmH* 
tione,  "  Si  keredi  rnilUes  dt- 
«  dent:9  Hicnondetrehit* 
conditio,  ted  imttilis  erii  dd» 
Ubertatie,  &c.  (Vtnn.  Cmm. 
Just.  Inst.  1 2. 1. 14.) 


Marriage 
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Marriage.    The  Court  considered  the  Clause  substan- 
tially complied  with  (a). 


The  Master  of  the  Rolls. 

Supposing,  for  the  Sake  of  the  Argument,  that  Mrs. 
Parnell  married  with  Consent  of  her  Father,  it  is  difficult 
to  conceive,  however  the  Will  may  be  expressed,  that  he 
could  mean  a  less  beneficial  Provision  for  her,  than  if  she 
had  married  after  his  Death  with  Consent  of  his  Executors. 
A  Husband,  approved  by  them,  would  have  been  let  into 
the  immediate  Possession  of  her  Fortune ;  for  such  is  the 
Effect  of  making  it  payable  to  her  on  her  Marriage  with' 
their  Consent.  It  would  be  strange,  that  he  should  have 
meant,  that  a  Husband,  approved  by  himself,  should  be  in 
so  much  worse  a  Condition,  as  to  have  only  the  Interest, 
until  she  should  attain  the  Age  of  Thirty,  and  no  Part  of 
the  Capital  in  the  Event  of  her  Death  under  that  Age, 
His  Intention  must  have  been  that  upon  a  proper  Mar- 
riage the  Daughter  should  have  her  Portion:  but  in  Words 
the  Testator  has  spoken  only  of  a  Marriage,  taking  place 
after  his  Death ;  that  being  the  only  Marriage,  the  Pro- 
priety of  which  could  be  ascertained  by  the  Consent  of 
Executors.  It  is  impossible  however,  that  he  could  intend, 
if  the  Propriety  of  the  Marriage  should  be  ascertained  by 
himself,  that  the  same  Effect  should  not  be  produced :  but 
certainly  there  is  some  Difficulty  upon  the  Words.  It  is 
therefore  satisfactory  to  find,  that  the  Construction,  which 
the  Reason  of  the  thing  seems  to  require,  is  sanctioned  by 
Authority.  In  Clarke  v.  Berkeley  (b)  under  a  Devise 
upon  Trust  to  convey  to  the  Testator's  Daughter,  in  case 


(a)  Clark  tt  ux.  v.  Lucy, 
MS.  5  Vin.  Ab.  pi.  6.  Prod- 
gers  v.  Langham,  l  Sid.  133. 
lKib.4B6.  On  Conditions  in 


restraint  of  Marriage,  gene- 
rally,  see   Clark  v.   Parker, 
19  Vcs.  and  Cases  there  cited* 
(«)  2  Vcrn.  720. 


181& 

PARNgEt* 

V. 

Lyox. 

March  8. 


I  i  2 


she 
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.  she  married  with  the  Consent  of  Two  of  the  Trustees 
and  her  Mother,  and  if  she  died  before  Marriage,  or  mar- 
ried without  such  Consent,  to  other  Uses,  die  Daughter 
having  married  in  her  Father's  Life-time  with  his  Consent, 
Lord  Cowper  decreed  a  Conveyance  according  to  the  Will; 
declaring,  that  the  Condition  was  dispensed  with  by  having 
the  Testator's  own  Consent ;  which  was  more  to  be  re- 
garded than  the  Consent  of  Trustees,  to  whom  he  had 
delegated  a  Power  to  consent  in  case  of  Marriage  after 
his  Decease.  In  Crommelin  v.  Crommelin  (a)  Lord 
Rosslyn  proceeded  upon  the  same  Principle;  holding  sock 
a  Condition  not  applicable  to  a  Daughter,  who  married, 
and  became  a  Widow  during  her  Father's  Life. 

Upon  the  Authority  of  these  Two  Cases  therefore  I 
hold,  that,  if  this  was  a  Marriage  with  Consent  of  the 
Father,  it  is  equivalent  to  Marriage  with  Consent  of  the 
Executors  after  his  Death;  and  would  equally  entitle  her 
to  Payment  of  the  Portion. 

It  is  said,  it  ought  to  have  been  proved,  that  the  Mar- 
riage was  with  his  Consent;  and  in  Strictness  it  ought: 
but  in  such  a  Case  I  shall  direct  an  Inquiry  into  the  Fact: 
the  Master  to  state  any  special  Circumstances. 


yi,r.  Hart  suggesting  an  Addition  to  the  Inquiry,  fix, 
whether  the  Father  afterwards  approved,  the  Master  of  tk 
Rolls  said,  he  meant  that;  and  Mr.  Richards  said,  it  would 
come  in  under  the  Direction  to  state  special  Circum- 
stances ( I ). 

(a)  3  Ves.  227- 


(l)  Hemings  v.  Munckky,  mid  v.  'Goldsmid,  Coop. 225* 
lCor,38-  D'Jguilarv.  Drink-  and  Pollock  v.  Croft,  l  Idair 
water,  post,  2  Vol.  224.  Gold-    utk,  181. 

BISCOP 
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1813, 
Feb.  XI. 
BISCOE  v.  PERKINS.  April*. 

J7INCENT  John  Biscoe  by  his  Will,  dated  the  1th  of    Trustee  to 

October,  1768,  disposing  of  his  Freehold,  Copyhold,  preserve  Con- 

and  Leasehold,  Estates,  to  his  Executors,  until  his  Son  l>ng^nt  Re- 

Vincent  Hilton  Biscoe  should  attain  the  Age  of  Twenty-  m*nde™Join- 

. ,    »*       .    ,  ^  i. .  •    -^      ,    mgmaReco- 

one  Years,  with  Remainders  in  the  Event  of  his  Death  v       ^.^  tne 

without  Issue  Male  under  Twenty-one  to  the  second  and  Remainder- 
other  Sons  of  the  Testator,  attaining  Twenty-one,  sue-  man  in  Tail, 
cessively,  proceeded  in  the  following  Manner :  '     having  attained 

Twenty-one* 
"  And  my  Will  and  Meaning  farther  is,  that  if  my  said  held  no  Breach 
«  Son  Vincent  Hilton  Biscoe  shall  have  attained  his  said  of  Trust;  and 
"  Age  of  Twenty-one  Years  at  the  Time  of  my  Death   ^  a  gi^f^ 
"  or  if  he  had  not  then  attained  the  said  Age,  then  so  Performance. 
"  soon  after  as  he  shall  have  attained  his  said  Age,  I  do      Devise  to 
**  give  and  devise  the  said  Freehold  and  Copyhold  Mes-  Trustees,  their 
"  suages,  &c.  to  my  Executors  hereinafter  named  and  their  \*1™L  °'f  ?r 
"  Heirs,  Executors  and  Administrators,  for  and  during  the  ^    .     ,   « 
«'  life  of  my  said  Son  Vincent  Hilton  Biscoe,  to  the  Intent  togUpp0rt  Con- 
"  to  support  the  Contingent  Remainders,  in  this  my  Will  tingent  Re- 
*  after  limited,  so  that  tbe  same  may  not  be  destroyed ;  mainders,  in 
€t  but  in  Trust  nevertheless  to  permit  and  suffer  him  my  Trust  to  per- 
u  said  Son  Vincent  Hilton  Biscoe  to  receive  the  Rents  mithimtore- 

€t  and  Profits  thereof  to  and  for  his  own  Use  during  his  .  !* ._  e    . 

for  Life,  and 
a  natural  Life ;  and  from  and  after  his  Decease  then  I    «     n-   jy 

€t  devise  the  said  Freehold  and  Copyhold  Messuages,  &c*  cease  to  his  first 

"  to  the  first  Son  of  the  Body  of  my  said  Son  Vincent  and  other  Sons 

**  Hilton  Biscoe  lawfully  issuing,  whether  then  born  or  in  Tail :  an 

u  unborn,  and  to  the  Heirs  Male  of  the  Body  of  such  «quitable  Es- 

"  first  Son  lawfully  issuing ;  and  for  Default  of  such  Issue  tftc1In  *•  8*18 
Ax.       v.  ,  .    .  •   i   »      o        *  v.  the  legal  Estate 

€f  then  likewise  to  the  second,  third,  &c.  Son  of  my  said  m  ^  Trustees, 

"  Son  Vincent  Hilton  Biscoe  successively  and  in  Remain-  w|w  a  ]ega]  Re. 

mainder  to  the  first  and  other  Sons. 

I  i  3  "  der, 
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1813.  "  der,  the  one  after  the  other,  &c. ;"  and  in  Ase  of  all 

b'isgok         8UC'1  ^8Sue  Male  failing  then  he  gave  and  devised  all  the 

u  *  said  Freehold,  &c.  to  his  Executors,  their  Heirs,  Execu- 

Pkrkins.       *°rs  anl*  Administrators,   in  Trust  for  the  Use  of  and 

amongst  all  his  Daughters,  with  Cross  Remainders;  aid 

for  Default  of  such  Issue  then  to  the  Use  of  his  own  right 

Heirs  for  ever. 

Vincent  Hilton  Biscoe,  having  attained  Twenty-oat, 
entered  into  Possession  of  die  devised  Estates.  He  after- 
wards married ;  and  had  Issue  of  that  Marriage  Thorn 
Henry  Biscoe;  who  attained  Twenty-one  in  March,  1811 

By  Indentures,  dated  the  29th  of  May,  1812,  Ednmd 
Calamy,  who  under  the  Will  of  Nathan  Sprigg,  the  wr- 
viving  Executor  and  Devisee  in  Trust,  had  become  thesok 
Trustee,  and  the  Plaintiffs  Vincent  Hilton  Biscoe vid  Tho- 
mas Henry  Biscoe,  conveyed  to  George  Law,  to  the  Intent 
that  Law  should  become  a  Tenant  of  the  Freehold ;  so  that 
Two  or  more  common  Recoveries  might  be  suffered 
to  the  Use  of  the  joint  Appointment  of  Vincent  Hiltw 
Biscoe  and  Thomas  Henry  Biscoe.  Recoveries  were 
accordingly  suffered  in  Trinity  Term,  1312  ;  and  soon 
afterwards  Vincent  Hilton  Biscoe  and  Thomas  Henry 
Biscoe  joined  in  a  Deed  of  Appointment ;  Jimiting  the 
.  Estates,  subject  to  an  immediate  Charge  of  <f  300  per 

Annum  for  the  Son,  to  the  Father  for  Life,  without  Im- 
peachment of  Waste ;  with  Remainder  to  the  Son  in  Tail : 
Remainder  to  Trustees  for  a  Term  of  300  Years  upon 
Trust,  if  he  should  die  in  the  Life  of  the  Tenant  for  life, 
leaving  Daughters  and  no  Issue  Male,  to  charge  «f  20,000 
for  those  Daughters ;  and,  subject  thereto  and  to  a  Charge 
of  £  12,000  for  the  Father's  Benefit,  in  consideration  of 
his  having  discharged  the  Son's  Debts,  limiting  the  Estate 
to  the  Father  in  Fee.  This  Settlement  containing  a  Power 
for  the  Trustees  to  sell,  fee.  with  the  usual  Declaration, 

*at 
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that  their  Receipts  should  be  Discharges,  &c.   Under  that  1813. 

Power  the  Estates  were  put  up  to  Sale ;  and  the  Defend-         n  v~w 
ant  became  the  Purchaser  of  one  of  the  Lots. 


The  Bill  praying  a  specific  Performance,  the  Defendant 
by  his  Answer  objected  to  the  Title;  insisting,  that  Calanfy 
as  Representative  of  the  Trustees,  having  the  legal  Estate 
vested  in  him  during  the  Life  of  the  Plaintiff  Vincent  Hit" 
ton  Biscoe  for  the  Purpose  of  preserving  the  Contingent 
Remainders  from  being  destroyed,  had  been  guilty  of  a 
Breach  of  Trust  in  joining  with  Vincent  Hilton  Biscoe 
and  Thomas  Henry  Biscoe  in  suffering  a  Recovery  to 
defeat  such  Remainders;  and  that  this  Court  would  not 
permit  a  Recovery  under  such  Circumstances  to  operate 
effectually  to  bar  such  Remainders. 

Mr.  Richards,  Mr.  Newland,  and  Mr.  Poison,  for  the 
Plaintiffs. 

The  Question,  whether  these  Recoveries  were  well  suf- 
fered, the  Trustee  for  preserving  Contingent  Remainders 
concurring  with  the  Tenant  for  life  and  the  Tenant  in  Tail 
in  destroying  them,  has  been  frequently  before  the  Court ; 
and  was  most  completely  discussed  inMoodt/v.  lVaUers(a): 
a  Case,  though  different  in  Circumstances,  the  same  in 
Principle  as  this.  In  that  Case  the  Act  of  the  Trustees, 
concurring  in  the  Recovery,  was  not  considered  a  Breach 
of  Trust ;  and  the  Doctrine  is  laid  down,  that  this  Court 
had  in  some  Instances  directed  a  Trustee  to  concur  iu 
destroying  Remainders,  when  the  Object  was  a  family 
Arrangement:  as  in  Frewin  v.  Charlton  (6),  and  Win* 
nington  v.  Foley  (c);  but  lately  has  interfered  with  Reluc- 
tance, unless  before  the  Birth  of  a  Tenant  in  Tail ;  after 

(a)  16  Ves.  283.  (c)  1  P.  Wms.  530. 

(b)  1   Eq.   Ca.  Ab.  386. 
pi.  4. 

I  i  4  that 
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that  Event  leaving  it  to  the  Discretion  of  the  Trustees  (o 
join,  or  not;  and  admitting  a  Distinction  between  com- 
pelling them  to  join  and  treating  them  as  guilty  of  a  Bread 
of  Trust  in  joining.  The  Tenant  in  Tail  concurred  m 
these  Recoveries;  and  the  general  Rule  is,  that  the  Inherit- 
ance is  bound,  where  the  first  Tenant  in  Tail  is  brought 
before  the  Court  (a) ;  which  is  not  in  the  Habit  of  regard- 
ing the  subsequent  Interests.  The  Case  of  a  Will  or 
voluntary  Settlement  differs  from  a  Deed  for  valuable 
Consideration  or  a  Settlement  before  Marriage.  The 
Object  of  these  Recoveries  is  most  provident ;  afdd  such  m 
a  Trustee  merely  to  support  Contingent  Remainders,  until 
the  Parties  entitled  came  into  Existence,  might  be  coo- 
pelled  to  concur  in :  by  a  joint  Appointment  to  give  (be 
Tenant  in  Tail,  who  Was  dependant  on  -his  Father,  an  m 
mediate  Provision. 


Sir  Samuel  Romilly,  andMrJfrnrtc&^forthe  Defend- 
ant. 

This  Question  has  never  been  decided  in  a  Court  of 
Equity ;  whether  a  Trustee,  specially  appointed  to  present 
the  Contingent  Remainders,  shall  be  permitted  to  concurm 
destroving  them  without  any  Object,  connected  with  the 
general  good  of  the  Family :  the  Object  of  these  Reco- 
veries being  clearly  no  other  than  to  destroy  the  Remain- 
ders, and  sell  the  Estate.  Where  the  only  Purpose  waste 
limit  in  strict  Settlement,  following  and  extending  the  origi- 
nal Destination  of  the  Property  and  Object  of  the  Parties! 
the  Court  has  compelled  the  Trustee  to  join :  but,  though 
it  is  generally  supposed,  that  the  Trustee  has  a  pure  Dis- 
cretion to  concur,  or  not,  and  that,  if  he  commits  a  Bfesca 
of  Trust,  a  Purchaser  cannot  be  affected,  no  Decision 
has  sanctioned  that  Doctrine;  and  its  Correctness  maybe 
questioned. 


{a)  See  1  Sch.  &  Lef*  408.    Uoydv.Johna,  Q  Va.SJ. 


The 
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1819. 


The  Lord  Chancellor. 

This,  which  was  set  down  as  a  short  Cause,  involves 
a  Question  of  considerable  Importance.  The  Will  is 
very  singular  in  its  Construction ;  as  in  the  Event  of  the 
Death  of  the  eldest  Son  Vincent  Hilton  Biscoe  under  the 
Age  of  Twenty-one  the  Limitation  is  to  second  and 
other  Sons  successively :  but  if  the  eldest  Son  attained 
that  Age,  and  had  died  afterwards  without  Issue  Male, 
there  is  no  Limitation  whatever  to  the  second,  third, 
and  fourth,  Sons  of  the  Testator:  but  in  that  Event  the 
eldest  Son  takes  either  a  legal  or  equitable  Estate  for  Life, 
with  Remainders  to  his  first  and  other  Sons ;  and  in  De- 
fault of  Male  Issue  the  Will  provides  neither  for  the 
younger  Sons  of  the  Testator  nor  for  the  Daughters  of 
his  eldest  Son ;  but  in  that  Event  limits  the  Estates  to  the 
Daughters  of  the  Testator  with  Cross  Remainders. 


Biscoe 

v. 

Perkins; 

April  8. 


The  first  Question  is,  whether  Vincent  Hilton  Biscoe 
takes  a  legal  or  equitable  Estate  for  Life:  if  the  former, 
no  Question  can  arise ;  a  Recovery  having  been  suffered 
upon  his  eldest  Son's  attaining  Twenty-one.  My  Opinion 
however  is,  that  he  did  not  take  a  legal  Estate.  The 
Purpose,  for  which  an  Estate  is  in  Terms  at  least  given 
to  the  Executors  and  their  Heirs,  being  to  preserve  the 
Contingent  Remainders  after  limited,  the  Consequence  is 
necessary,  that  for  that  Purpose  they  must  have  some 
Estate  fn  them.  That  brings  the  Case  to  this ;  that  this 
is  a  Devise  to  the  Executors  and  their  Heirs  during  the 
life  of  the  eldest  Son  upon  Trust  to  permit  him  to 
receive  the  Rents  and  Profits  for  his  Life :  a  Devitfe  of 
the  legal  Estate  to  those  Trustees,  with  a  legal  Remainder 
to  the  first  Son  of  his  Body ;  and  they  are  Trustees,  not 
only  as  to  the  Rents  for  the  eldest  Son  for  his  life,  but 
also  for  preserving  the  Contingent  Remainders  after  limited: 
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Biscob 

V. 

Perkins. 


those  Remainders  being,  not  only  for  the  first,  but  for 
the  first  and  every  other  Son  of  the  eldest  Son. 

Vincent  Hilton  Biscoe,  the  eldest  Son,  had  Issue  Mak; 
and  his  eldest  Son  attained  the  Age  of  Twenty-one ;  and 
without  going  through  all  the  Facts,  that  bring  the  legal 
Estate  into  the  Individual,  who  joined  in  making  aTenast 
to  the  Pnecipe,  it  is  sufficient  to  say,  that  the  Trustee*, 
the  Father  and  the  Son,  joined  in  a  Recovery  for  the 
Purposes  expressed  in  certain  Instruments;  and  under 
those  Instruments  they  contracted  to  sell  Part  of  tie 
Estate  to  the  Defendant.  The  Bill  seeks  a  specific  Per* 
formance  of  that  Agreement;  and  the  Defendant's  Ob- 
jection is,  that  the  Act  of  the  Trustee,  joining  in  the 
Recovery,  enabling  the  Father  and  die  Sou,  when  he 
attained  the  Age  of  Twenty-one,  to  bar  all  the  subse- 
quent Contingent  Remainders,  was  a  Breach  of  Trust. 

The  original  Limitation  being  to  the  Use  of  the  Father 
for  Life,  without  any  Provision  for  the  younger  Sons  of 
the  Testator,  or  for  the  Daughters  of  his  eldest  Son, 
Tenant  for  life,  he  and  his  Son,  having. attained  the  Age 
of  Twenty-one,  by  Deed,  executed  about  the  Time  of 
suffering  the  Recovery,  which  I  consider  as  forming  Part 
of  the  Transaction,  limit  the  Estate  to  the  Intent,  that 
the  Son,  who  had  no  Provision  under  the  Will  until  fab 
Father's  Death,  should  receive  as  the  primary  Charge 
upon  the  Estate,  £  ZOO  per  Annum;  the  Father  being 
made  Tenant  for  life  without  Impeachment  of  Waste, 
with  Remainder  to  the  Sons  in  Tail ;  passing  over  the 
younger  Sons  of  the  Tenant  for  Life;  with  Remainder  to 
Trustees  for  a  Term  of  Five  Hundred  Years,  upon  Trust, 
if  the  Son  should  die  in  the  life  of  the  Tenant  for  life, 
ieaving  Daughters,  and  no  Issue  Male,  to  charge  £2QflOQ 
for  those  Daughters;  and,  subject  to  that  Charge,  limit- 
ing the  Estate  to  the  Father  in  Fee.    A  Sum  of  £  12,000 

also 
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also  was  charged  for  the 'Benefit  of  the  Father  in  con-  1813* 

sideration  of  his  having  discharged  Debts  of  the  Son;        j,^^ 

and  that  Sum  of  £  12,000,  if  received  at »  future  Period, 

it  was  supposed,  would  be  what  the  Son  ought  to  pay  in      Prbkins. 

future  in  consideration  of  the  Discharge  of  those  Debts. 

That  is  the  Effect  of  this  Settlement. 

I  have  looked  through  the  Case  of  Moody  v.  Walters  (a), 

die  last  Decision  upon  this  Subject,  and  all  the  Cases 

to  which  in  delivering  that  Judgment  my  Attention  was 

drawn ;  a  Judgment,  which  was  the  Result  of  a  very 

anxious  Endeavour  to  examine  every  Authority  upon  the 

Subject ;    and  with   all  these  Cases  upon   the  Duties 

and  liabilities  of  Trustees  to  preserve  Contingent  Re* 

mainders  I  find  myself  under  Circumstances  very  trying 

to  a  Judge ;  as  die  Task  of  deducing  from  them  what  is 

the  true  Principle  is  greater  than  I  have  Abilities  well  to 

execute.     The  Cases  are  uniform  to  this  Extent;  that,  if  Tru*tee  to 

Trustees,  before  the  first  Tenant  in  Ta»  is  of  Age,  join  F686™ !  c<m* 

in  destroying  the  Remainders,  they  are  liable  for  a  Breach  -^j™  :0j- 

ofT'tist;  an(}  so  i9  every  Purchaser  under  them  with  in*  to  destroy 

Notice :  but,  when  we  come  to  the  Situation  of  Trustees  them,  before 

to  preserve  Remainders,  who  have  joined  in  a  Recovery,  the  first  Tenant 

after  the  first  Tenant  in  Tail  is  of  Age,  it  is  difficult  to  in  Tail  is 

say  more  than,  that  no  Judge  in  Equity  has  gone  the  Twenty-one, 

Length  of  holding,  that  he  would  punish  them  as  for  a   '        *0** 

Breach  of  Trust,  even  in  a  Case,  where  they  would  not  fw-* .  80  a 

have  been  directed  to  join.     The  Result  is,  that  they  Purchaser  with 

seem  to  have  laid  down,  as  the  safest  Rule  for  Trustees!  Notice:  but  if 

but  certainly  most  inconvenient  for  the  general  Interests  after  the  Te- 

of  Mankind,  that  it  is  better  for  Trustees  never  to  destroy  ?***  m  Tai1 

the  Remainders,  even  if  the  Tenant  in  Tail  of  Age  con-  unishable 

curs,  without  the  Direction  of  the  Court  even  where  the 

Trustee  would 

(a)  16  Va.  2S3.  ndt  h*™  been 

ejected  to  join. 

The 


492 


CASES  IN  CHANCERY. 


1813. 


Biscoe 

V. 

Perkins. 


Trustee*  to 
preserve  Con- 
tingent Re- 
mainders hono- 
rary Trustees : 
sot  to  be  com- 
pelled to  join 
in  destroying 
them. 


The*  next  Consideration  is,  in  what  Cases  the  Court  wffl 
direct  them  to  join;  and,  if  I  am  to  be  governed  by  whit 
my  Predecessors  have  done,  and  have  refused  to  do,  I 
cannot  collect,  in  what  Cases  Trustees  would,  and  would 
not,  be  directed  to  join ;  as  it  requires  more  Abilities  than  I 
possess  to  reconcile  the  different  Cases  -with  reference  to 
that  Question.  They  all  however  agree,  that  these  Trus- 
tees are  houorary  Trustees ;  that  they  cannot  be  compelled 
to  join ;  and  all  the  Judges  protect  themselves  from  saying, 
sthat^if  they  had  joined,  they  should  be  punished;  alwtjs 
assuming,  that  the  Tenant  in  Tail  must  be  Twenty-one. 

If  this  is  to  turn  upon  the  Settlement,  afterwards  made, 
it  was  not  improper  under  all  the  Circumstances,  and  the 
very  peculiar  Limitations  of  this  Will.  Therefore  look- 
ing at  this  Settlement,  and  the  Act  having  been  done, 
even  i£  according  to  my  Predecessors,  I  should  not  hue 
directed  them  to  join,  I  do  not  think  I  can  say,  they  we 
guilty  of  a  Breach  of  Trust. 


This  is  not  the  Footing,  upon  which  it  ought  to  stand. 
If  they  are  honorary  Trustees  to  support  Contingent  Re- 
mainders for  the  Benefit  of  the*  Family,  the  Interests  of 
Mankind  require  Courts  of  Justice  to  treat  them  as  such; 
and,  unless  Violation  of  the  Trust  appears,  not  to  take 
away  all  their  Discretion;  and  say,  they  are  not  to  job, 
though  their  Opinion  is,  that  the  Interests  of  the  Fandy 
require  it,  without  comiog  to  a  Court  of  Equity;  the 
Effect  of  which  is,  as  I  observed  in  Moody  v.  Walter*, 
that  the  Lord  Chancellor  and  die  Master  of  the  Rolls 
are  the  Trustees  of  all  the  Estates  in  the 'Kingdom. 


As  I  do  not  find  here  what  I  can  call  a  Breach  of 
Trust,    my  Opinion   is,    that   this   Contract    must  be 
performed;  and  I  mill  not  go  the  Length   of  saying, 
that  this  is  a  Case,  in  which  notwithstanding  these  Ob- 
servations, 
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serrations,  and  though  this  19  my  Opinion,  I  cannot  1813. 

compel  the  Purchaser  to  take  the  Title:  but  I  shall  Biac"' 

compel  him  to  take  it,  unless  he  will  reverse  my  Opinion.  v 

That  was  formerly  the  Course,  instead  of  letting  off  a  Pkrktns. 
Purchaser  upon  a  doubtful  Tide  (a)  ;  and  the  Purchaser    Formerly  a 

then  went  to  the  House  of  Lords.     My  Opinion  is,  that  Purchaser  was 

this  Contract  ought  to  be  performed,  but  without  Costs.  not  let  off  upon 

(a)  StapyUon  v.  Scott,  16    Sloper  v.  Fish,  post,  Vol.  2.  *    f    , 

v      ™*        a    a     iilr         .„r  Title;butwas 

Vet.  272,  and   the   Refer-    145. 

ences  in  the  Note  (a),  274.  compelled  to 

v  '  take  it,  or  es- 

tablish the  Ob- 
jection. 

ADAM,  Ex  parte.  ApJuM^?, 

A  COMMISSION    of  Bankruptcy   issued  against    The  Rule  in 
Five  Persons,  carrying  on  a  joint  Trade  at  Sunder-  Bankruptcy, 
land,  under  die  Firm  of  Samuel  Cooke  and  Co.;  Two  that  a  joint 
of  those  Five  carried  on  a  distinct  Trade  under  the  Firm  and  several 
of  Harrison  and  Goss.    The  Firm  of  Samuel  Cooke  and  Creditor  must 
Co.  had  drawn  and  negotiated  Bills  on  that  of  Harrison  e^ect»  does  not 
and  Goss ;  and  under  a  Petition  by  the  Holders  of  those  W&J  to  a  Con- 
Bills  the  Question  was,  whether  they  were  entided  to  Uact  for  double 
prove  against  both  Estates,  alledging  their  Ignorance  of        .  r  ?     . 

any  Connection  in  Partnership  between  the  Drawers  and  ij: 
.  r  Firms :  viz. 

AcccPtor8-  Bills  drawn  by 

Mr.  Leach,  and  Mr.  Agar%  in  support  of  the  Petition,  ^1  the  Partners 

relied  upon  the  Firms  and  the  Estates  being  distinct;  and  uPon  a  dwtinct 

referred  to  the  Cases  collected  by  Mr.  Cooke  (a).  Firm> consti" 

tutedtofsome 

Sir  Samuel  Romilly,  and  Mr.  Montagu,  referred  to  of  them. 
Ex  parte  Bevan  (6),  and  Ex  parte  Liddel  (c)  as  having     Proof  there- 
materially  shaken  the  former  Decisions.  fore  against 

both  Estates, 
(a)  Cooke's  B.  L.  251,  E4.        (A)  10  Vet;\V]. 
<J.  (by  Mr.  Gregg)  266.  (c)  *  Rotes  Bkpt.  Ca.  34. 

The 
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Adam, 
Ex  parte. 
April  27. 


An  Infant 
cannot  be  a 
Bankrupt. 


The  Lord  Chancellor. 

These  Bills  were  drawn  by  the  House  of  the  Fwe 
upon  the  House  of  the  Two;  which  were  separate 
Houses ;  and  the  Petition  prays,  that  the  Holders  naj 
prove  against  both  Estates.  Upon  the  Note,  handed  op 
to  me,  it  is  clear,  that  what  I  meant  in  Ex  parte  Liddel 
cannot  militate  against  the  Principle,  which  I  think  mint 
govern  this  Case.  From  that  Note,  I  observe,  I  stated, 
that,  if  one  House  consisted  of  Two  Partners,  and  another 
of  Three,  including  those  Two,  and  the  Two  drew  on  die 
Three,  there  should  be  Proof  against  both  Firms :  if  Three 
gave  their  joint  and  several  Security,  there  might  be 
Proof  against  all :  but  the  Creditor,  electing  to  avail  him- 
self of  that  Proof,  could  not  also  go  against  the  separate 
Estates.  The  Principle,  as  there  laid  down,  I  take  to  be 
according  to  the  clear  Law.  The  Case  was  singular  ii 
its  Circumstances ;  and  the  only  Doubt  I  had  was,  v/he- 
ther  I  applied  the  Principle  properly. 

The  Petition  in  that  Case  represented,  that  in  180S 
Deprado  was  in  Partnership  with  Groves  and  Hitchcock, 
as  White  Lead  Manufacturers :  Groves  and  Hitchcock  re- 
siding at  Hull,  and  Deprado  in  London.  In  1 809  a  Com- 
mission of  Bankruptcy  issued  against  Deprado :  in  March 
in  the  same  Year  a  Commission  issued  against  Hitchcock 
In  February  1810,  a  Petition  was  presented  in  the  latter 
Bankruptcy ;  and,  Deprado  and  Hitchcock  being  Partners 
with  Groves,  (who,  being  a  Minor,  could  not  be  a  Bank- 
rupt (a),)  iu  the  Concern,  in  which  the  Bill  was  given,  the 
usual  Order  was  made  for  keeping  separate  Account!, 
and  for  a  Distribution  of  the  joint  Estate  to  the  joint 
Debts,  and  of  the  separate  to  the  separate  Debts ;  and  the 
Holder  of  that  Bill,  who  had  undertaken  to  receive  an  Ac- 

(a)  Ex  parte  Henderson,  4  Ves.  163. 6  Fes.  440. 

ceptince 
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ceptance  in  Payment,  had  gone  in  under  that  Commission         1813. 
against  Hitchcock,  as  a  joint  Creditor,  to  take  Advantage        a  dam 
of  the  Order,  made  under  the  separate  Commission,  for      j?x     ^ 
keeping  distinct  Accounts,  &c.;  not  insisting  upon  a  joint 
Demand  by  force  of  the  Contract,  but  by  the  Law,  aa  % 

against  a  sleeping  Partner,  he  had  proved  as  a  joint  Cre- 
ditor; and  received  a  Dividend  from  the  joint  Effects  of 
Hitchcock.  Afterwards  an  Application  was  made  under 
the  other  Commission,  insisting,  that  Property  in  the 
Hands  of  the  Assignees  of  Deprado  was  joint ;  and  seek- 
ing a  Distribution  of  that  Property  in  the  same  Way 
among  the  joint  Creditors  of  the  Three.  That  was  deter- 
mined to  be  joint  Property ;  and,  being  so,  a  farther  Dis- 
tribution of  it  was  made  among  the  joint  Creditors. 

The  Holder  of  that  Paper  therefore,  being  a  Creditor 
under  the  Contract  the  Law  raised  against  visible  and  dor- 
mant Partners,  received,  first,  a  Dividend  out  of  the  joint 
Estate  under  Hitchcock's  Bankruptcy,  and  a  farther  Divi- 
dend out  of  the  joint  Estate  under  the  Commission  against 
Deprado;  and  insisted  farther,  that  he  was  entitled  to 
prove  against  the  separate  Estate  of  Deprado ;  not  having 
so  insisted  against  the  separate  Estate  of  Hitchcock.  The 
Commissioners  determined  that  he  was  not  entitled  to  be 
considered  a  joint  Creditor,  but  he  was  a  separate  Creditor 
under  both  Commissions.  The  Assignees  of  Deprado, 
dissatisfied  with  that  Decision,  petitioned,  that  the  Proof 
should  be  expunged  as  against  his  separate  Estate ;  and 
upon  the  Affidavits  the  Struggle  was,  that  he  should  be 
considered  as  a  joint  Creditor ;  not  as  the  separate  Creditor 
of  Deprado.  My  Opinion  was,  that  he  had  made  his 
Election,  if  it  was  a  Case  of  Election,  by  proving  against  • 
the  joint  Estate  under  Hitchcock's  Commission,  and  also 
under  the  other  Commission;  that  he  was  entitled  to  be 
restored  to  the  joint  Proof  under  Deprado's  Bankruptcy, 
but  was  not  to  be  considered  a  separate  Creditor. 

The 
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Adam, 
Ex  parte. 


The  only  Question,  that  can  be  made  upon  that  C*te,v, 
whether  I  correctly  applied  the  Principle,  which  I  now 
think  ought  to  govern  this  Case.  Here  being  an  express 
Bargain  for  double  Security,  the  Parties  are,  I  think,  e*> 
titled  to  it ;  the  Houses  being  distinct ;  therefore  this  is 
not  within  the  Rule  of  Election,  where  Five  jointly  and 
severally  contracted,  but  not  as  Persons  engaged  in  dif- 
ferent Houses«and  Trades. 


The  Order  was  made  according  to  the  Prayer  of  the 
Petition. 


1813, 
Aprils. 

Under  the 
Act  of  Parlia- 
ment, giving 
Jurisdiction 
upon  Petition 
in  Charity 
Gases,  the 
Trustees,  not 
appearing,  or- 
dered to  shew 
Cause,  why  the 
Order  prayed 
should  not  be 
made. 


SEAGEARS,  Ex  parte:— In  the  Matter  of  the 
MANIA  CHARITY. 

UNDER  the  late  Act  of  Parliament  (a),  giving  Jam- 
diction  to  the  Coutf  to  proceed  in  Charity  Matters 
by  way  of  Petition,  this  Petition  was  presented^  charging 
the  Trustees  of  the  Charity  Estate  with  Breaches  of  Trust; 
and  praying  their  Removal ;  and  that  the  Master  might 
approve  of  a  Scheme  for  the  future  Regulation  of  the 
Charity.  The  Trustees  were  not  served;  and  did  not 
appear. 

Sir  Samuel  Romillj/,  and  Mr.  Newland,  for  the  Peti- 
tioner. 

The  Lord  Chancellor  expressed  some  Doubt,  whether 
he  had  Authority  under  the  Act  of  Parliament  to  pro* 
nounce  any  Order';  the  Trustees  not  appearing:  but 


(«)  52  G.  3.  c.  101. 


wpoa 
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upon  the  Suggestion  of  the  Counsel,  an  Order  was  18 13. 

made,  that  the  Trustees  do  on  the  next  Day  of  Petitions     g    Uv~' 
shew  Cause,  why  the  Court  should  not  make  an  Order       Ex*    t    * 
according  to  the  Prayer  of  the  Petition,  or  such  other 
Order  as  to  the  Court  shall  seem  meet  (l). 

(1)  On  the  Construction    Vol.  2. 134.    Ects,  Ex  parte, 
of  this  Act,  see  Berkkampsiead    post,  3  Vol.  10.  Brovon,  Ex  . 
Free  School,  Ex  parte,  post,    parte,  Coop.  Rep.  295. 


JOSEPH  v.  DOUBLEDAY.  1813. 

THE  Bill  prayed  a  Discovery,  and  an  Injunction  to      Injunction 
restrain  the  Defendants,  the  Assignees  under  a  Com-  against  a  Ver- 
mission  of  Bankruptcy  against  some  Partners,  and  the  &ct  in  a  joint 
Partners  remaining  solvent,  from  proceeding  at  Law  as  Action  dissolve 
the  Holders  of  a  Promisory  Note,  upon  which  they  had  ^  M  against 
obtained  a  Verdict.    The  solvent  Partners  had  put  in  those  De- 
their  Answer ;  upon  which  they  obtained  the  Order  Nisi  fendanU»  who 
to  dissolve  the  Injunction  generally,  which  had  issued  for         aMwe>     » 
want  of  an  Answer;  although  the  other  Defendants  the  D         *? 

Assignees  had  not  put  in  their  Answer,  __   *^  . 

D  r  Exceptions  to 

the  Answers 
Mr.  Newland,  for  the  Defendants,  after  Trinity  Term,    -.  . 

1810,  moved  to  make  that  Order  absolute. 

Mr.  Agar,  for  the  Plaintiff,  objected,  that  the  other 
Defendants,  the  Assignees  of  the  Bankrupts,  had  not  put 
in  their  Answer. 

The  Lord  Chancellor  said,  that  certainly  Cases 
might  exist,  where  such  a  Circumstance  would  not  be  a 
sufficient  Ground  against  dissolving  the  Injunction ;  but 
that  Question  was  not  decided ;  as  Exceptions  for  Cause 
were  shewn. 

Vol.1.  Kk  The 
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1813.  The  solvent  Partners  afterwards  put  in  a  farther  Answer ; 

Joseph        aTlc*  **,e  Assignees  also  put  in  their  Answer ;  to  which  Ex- 
p  ceptions  were  taken.    The  solvent  Partners  afterward* 

Doublehay.  obtained  an  Order  Nisi  to  dissolve  the  Injunction  onlyts- 
against  them ;  and  on  their  Motion  to  make  that  Order 
absolute  Mr.  Agar  shewed  Cause  on  the  Merits ;  but  the 
Lord  Chancellor  dissolved  the  Injunction  absolutely 
against  the  Defendants  the  solvent  Partners.  After- 
wards they  obtained  an  Order  Nisi  for  dissolving  the  In- 
junction against  all  the  Defendants ;  though  the  Assignees 
had  not  put  in  their  farther  Answer  to  the  Exceptions. 
The  Motion  to  make  that  Order  absolute  was  resisted  on 
Two  Grounds :  first,  that  such  a  Motion  could  not  be  made 
r  by  the  solvent  Partners ;  secondly,  the  Exceptions,  tabs 

to  the  Answer  of  the  Assignees,  were  shewn  as  Catee 
against  dissolving  the  Injunction. 

Mr.  Nezeland,  in  support  of  the  Motion,  contended, 
that,  if  the  Defendants  the  solvent  Partners  were  lot 
allowed  to  make  this  Motion,  the  Injunction  would  never 
be  got  rid  of;  as  the  Assignees  were  not  disposed  to  pat 
in  a  farther  Answer ;  and  the  Plaintiff  was  not  desirov* 
that  they  should;  and  that  the  solvent  Defendants,  if  thej 
took  out  Execution,  would  be  guilty  of  Breach  of  the  In- 
junction ;  as  the  Judgment  was  joint,  and  Execution  most 
be  iu  the  joint  Names  of  all  the  Defendants.  Upon  the 
second  Ground,  he  said,  that  no  material  Discovery  could 
be  expected  from  the  Assignees ;  who  by  their  Answer 
expressly  denied  all  Knowledge  of  the  Matters,  insisted 
i  upon  as  Ground  for  the  Injunction. 

The  Lord  Chancellor  declared  his  Opinion,  that  it  was 
competent  for  the  Defendants,  the  solvent  Partners,  to 
make  this  Motion :  but  that  the  Injunction  could  not  be 
dissolved  pending  the  Exceptions  to  the  Answer  of  the 
Assignees  (a). 

(a)  Ex  Retentive,  Mr.  Nexvland. 

FrNDLAY 
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FINDLAY  v.  WOOD  (l),  MarA\5.2g. 

THE  Defendant  moved  to  dismiss  the  Bill  with  Costs  In  the  Under- 
for  want  of  Prosecution  :  the  Plaintiff  not  having  taking  to  speed 
proceeded  pursuant  to  an  Ojaler,  dated  the  4th  of  Decern-  the  Cause  upon 
6er,  1812;  when  he  entered  into  the  usual  Undertaking  the  Motion 

upon  a  second  Motion  to  dismiss.  t0  diamj8S  for, 

want  of  Pro- 
Mr.  Bell,  for  the  Plaintiff,  contended,  that  the  Motfon  secution  the  > 
was  premature :  the  Plaintiff  being  entitled  to  the  whofb  Term  includes' 
Term  and   the  Vacation   to  proceed :    Mangkman  v.  the  Vacation.  ' 
Prosser  (a). 

Mr.  Wear,  for  the  Defendant,  admitting  the  Practice 
in  Lord  Thurlow's  Time  to  have  been,  as  represented, 
said,  the  modern  Practice  authorised  the  Motion  imme- 
diately upon  the  Expiration  of  the  Term  ;  referring  to  the 
Practice,  as  stated  in  the  Note  to  Bligh  v. (b). 

The  Master  of  the  Rolls,  sitting  for  the  Lord  Chan- 
cellor, having  refused  the  Motion,  as  premature,  it  was 
renewed  before  his  Lordship. 

The  Hord  Chancellor. 

The  Question  is,  what  is  meant  by  the  Expression 
u  another  Term."  I  have  always  understood,  that  the 
Term  draws  the  Vacation  along  with  it;  and,  if  the  an- 

(a)  3  Bro.  C.  C.  \Q\.  (b)  13  Vcs.  455. 

(l)  The. present  Case  was  Vacation  to  proceed  in;  but,                         < 

cited  on  a  recent  Occasion,  if  the  Motion  be  made  in  Va« 

when  JUord  C.  Eldon  stated  cation,  the  Plaintiff  has  the 

his  Opinion  of  the  Practice  Remainder  of  such  Vacation, 

thus :  that  if  the  Motion  to  and  the  Whole  of  the  next 

dismiss    be    made   in  Term  Term.     Bail  v.  Oliver,  Lin- 

Time,  the  Plaintiff  has   the  coins  Inn  Hall,  Q   August, 

Remainder  of  that  Term,  and  181 7.    See  Wilson  v.  Timp-        - 

the  Whole  of  the  following  son,  2  Madd.  123. 

'Kk2  tient 
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1815.  tient  Practice  was,  as  it  is  admitted  to  have  been,  I  cer- 

FlNDLAY 


Wood. 


tainly  cannot  recollect,  when,  if  ever,  it  was  altered. 


No  Order  was  made. 


1813, 

On  Abate- 
ment by  Bank- 
ruptcy *f  a 
Defendant,  an 
Executor,  after 
a  Decree  for 
an  Account, 
supplemental 
Bill  in  Mature 
ofBW  of  Re- 
vivor neces- 
sary. 


RUSSELL  v.  SHARP. 

AFTER  the  usual  Decree  for  an  Account  against 
Executors,  one  of  them,  the  Defendant,  Gcorgt 
Sharp,  became  a  Bankrupt.  The  Assignees  by  Peti- 
tion prayed,  that  they  may  be  at  liberty  to  go  before  the 
Master  upon  taking  the  Accounts;  and  may  be  admitted 
on  behalf  of  the  Bankrupt's  Creditors  to  support  his  Dis- 
charge. 

Mr.  Wmgfield,  in  support  of  the  Petition* 

The  Register  dec  Mnedd  rawing  up  the  Order;  object- 
ing, that,  the  Suit  being  abated  by  the  Bankruptcy,  die 
Plaintiffs  could  not  proceed  in  the  Accounts,  until  they 
bad  filed  a  supplemental  Bill  in  the  Nature  of  a  Bill  of 
Revivor. 

The  Lord  Chancellor  refused  to  make  the  Order  (1). 
(1)  Randall  v.  Mumford,  18  Ves.  424. 


1813, 
May  6,  7. 


GIBSON  r.  CLARKE  (2). 

THE  Bill  prayed  the  specific  Performance  of  a  Con- 
tract for  the  Sale  of  an  Estate.  The  Purchaser, 
having  taken  Possession,  and  paid  Part  of  the  Purchase- 
money,  took  Objections  to  the  Title,  and  also  that  the 


Though  ge- 
nerally a  Pur- 
chaser cannot 
be  called  on 
for  his  Money, 

until  he  has  a  Title,  yet,  where  he  is  let  into  Possession  upon  a  mu- 
tual Confidence  of  a  speedy  Title,  and  the  Difficulty  is  a  mutual  Sur- 
prise, he  cannot*  without  express  Contract,  retain  the  Possession,  with* 
iiolding  the  Money.  


(2)  Gibson  v.  Clarke,  po$tf  2  Vol.  103. 


Quantity 
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Quantity  of  Land  did  not  correspond  with  the  Representa- 
tion in  the  Particular.  Under  these  Circumstances  the 
Vendor  moved,  that  the  Residue  of  the  Purchase-money 
sfaouM  be  paid  into  Court. 

Mr.  Leach  and  Mr.  Abercromby,  in  support  of  the 
Motion.  Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr. 
Covrtenay,  for  the  Purchaser,  opposed  it. 

The  Lord  Chancellor. 
t 

This  is  a  Motion  of  very  great  Importance,  as  a  general 
Precedent :  I  shall  therefore  state  the  general  Observations, 
which  will  regulate  my  Judgment.  I  have  frequently 
acted  upon  the  Principle,  that,  where  under  -a  Contract 
for  the  Purchase  of  an  Estate  Possession  has  been  taken, 
and  the  Estate  is  therefore  taken  out  of  the  Hands  -of 
the  Owner,  the  Court  should  have  a  great  Aniiety  to 
take  the  Money  from  the  Purchaser:  but  cannot  go 
that  Length,  where  under  the  Agreement  it  seems,  the 
Vendor  has  thought  proper  to  put  the  Purchaser  in 
Possession  with  an  Understanding  between  mem,  that  he 
shall  not  pay  his  Money,  until  he  has  a  Title.  If  the 
Vendor  has  been  so  foolish,  he  must  abide  by  his  Con- 
tract :  but,  where  both  Parties  are  acting  under  the  Con- 
fidence of  a  speedy  Title,  which  Confidence  is  not  made 
good,  and  that  is  a  Surprise  upon  both,  though  it  would 
be  too  much  to  call  upon  the  Person,  taking  Possession 
of  the  Land,  to  pay  the  Money,  before  he  has  his  Title, 
yet  in  that  Case  of  mutual  Surprise  there  cap  be  no  Justice 
in  permitting  him  to  keep  Possession  of  the  Lapd.  This 
therefore  may  prove  a  middle  Case :  though  it  may  not  be 
just  to  call  upon  the  Purchaser  at  this  Moment  to  pay  his 
Money,  he  may  be  properly  required  to  restore  the  Land* 
He  must  do  the  one  or  the  other,  unless  the  Vendor  in- 
tended to  trust  him,  and  that  was  their  Contract,  with  the 
Possession  of  the  Land,  until  the  Vendor  by  making  a 
KkS  Conveyance 
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1818. 

Gibson 

v. 
Clarke. 
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1813.  Conveyance  of  the  Estate  made  out  his  Title  to  the 

g.^n     Money- 

r. 

Clarke.  Tliis  *s  my  general  View  of  these  Cases.     I  think  it 

right ;  and  from  the  frequent  Instances  of  Men  buying 
Estates,  not  meaning  to  pay  for  them,  until  they  sell 
again,  it  is  necessary  to  apply  that  Principle ;  and  to  take 
care  in  these  Cases,  that  Property  shall  not  change  Hands 
on  one  Side,  until  it  does  so  on  the  other  (I). 


T/*e  Lord  Chancellor. 
In  this  Case  the  Possession  appears  to  have  been  given 
and  taken  under  a  mutual  Apprehension,  that  the  Tide 
qould  be  immediately  made  good.  If  that  proves  to  be 
Misapprehension,  and  the  Purchaser  insists  on  holding 
Possession  under  such  Circumstances,  he  ought  at  least 
to  pay  Interest  for  the  Purchase- money. 


The  Purchaser  then  agreed  to  restore  the  Possession; 
accounting  for  the  Rents;  without  Prejudice  to  any 
Question  between  the  Parties,  in  case  a  specific  Perform- 
ance of  the  Contract  should  be  decreed. 

(1)  Clarke  v.   Wilson,  15  with   Reference    to   special 

Ves.  317.    Burroughs  v.  Oak-  Circumstances,  Fox  v.  Bird, 

ley;  I  Mcrivd.  52.  Smith  v.  Dixon  v.   AstUy,   Bonner  f. 

Lloyd,  1  Madd.  83.    See  far-  Johnston,  V  Mer.  105,  133, 

ther  upon  the  Effect  of  this  366.    Boothby  v.   Walker,  1 

Principle  before  Answer,  and  Mad.  197. 


SCOTT 
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March  27. 
SCOTT  v.  MACKINTOSH.  Mmj  8. 

FT^HE  Defendant,  carrying  on  Business  ars  a  Provision       Injunction  • 
J-     Merchant  and  Provision  Broker,  having  in  1806  not  revived 
agreed  to  sell  his  Business  of  a  Provision  Broker  to  the  pending  a  Re- 
Plaintiffs,  by  a  Seed,  dated  the  20th  of  December,  1806,  hearing  of  an 
•old  and  assigned  to  the  Plaintiffs  his  Business  as  a  Broker  Order,  allow- 
in  the  Purchase  and  Sale  of  Foreign  Butters  (except  in8  an  Exc*P- 
Irish),  Hams  and  Cheese  in  the  City  of  London,  from  tion  to  a  Re" 
the  31st  of  December,  1806;  covenanting,  that  he  would  port' that  the 
not  use  or  exercise  the  Trade  of  a  Broker  in  the  Pur-  Answey  was 

cbase  or  Sale  of  Foreign  Butters,  8tc.  (in  the  Terms  be-  *    "   C!fn  * 
r         .  *  jv  •        1      «•  ,       *       •  ,.  Bill  for  an 

fore  stated);  reserving  the  Right  of  acting  or  trading  as    .  , 

a  Merchaut  either  in  the  Articles  before  stated  or  any  covenant  UDOa 

other"  SaleofGood- 

*  The  Bill,  alleging,  that  the  Defendant  had  notwith-  wm  not  t0 

standing  his  Engagement  continued  to  act  as  a  Broker  for  can5r  01a  *  e 

other  Persons,  who  paid  him  the  usual  Commission  of 

1  per  Cent,  and  also  in  the  Disposal  and  Sale  of  the   _, 

-.      ,     .  ,  .     ,.       1-.     -»-■      .  .      Course  a  Bill 

Goods,  imported  by  himself  as  Merchant,  contrary  to  the     -  D. 

Usage  of  Merchants  in  the  City  of  London,  prayed  an  -  .    . 

Account  of  all  the  Cargoes  of  Provisions,  imported  by 
him  since  the  1st  of  January,  1807,  and  of  the  Com- 
mission received  by  him ;  that  the  Plaintiffs  might  be  de- 
clared entitled  to  a  Commission  of  1  per  Cent,  upon 
the  Produce  of  all  such  Goods ;  an  Account  against  the 
Defendant  as  Broker :  and  an  Injunction,  restraining  him 
from  acting  as  Broker,  and  proceeding  at  Law  for  the 
Instalments,  remaining  due  on  the  Purchase. 

An  Exception  was  taken  to  the  Answer,  as  insufficient 
in  not  setting  forth  an  Account  of  the  Cargoes  of  Pro- 
visions, imported  by  the  Defendant,  and  of  ail  Sura  re- 
ceived by  him,  produced  by  the  Sale  of  such  Cargoes,  and 
the  Names  of  the  Purchasers.  The  Master  having  allowed 
Exception,  the  Defendant  excepted  to  his  Report ; 
K  k  4  which 
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1813.  which  Exception  the  Master  of  the  Rolls,  sitting  for  the 

Scott  Lord  Chancellor,  allowed. 


v  A  Motion  was  made  to  revive  the  Injunction,  to  i 

Mackintosh.  the  Defendant  froin  proceeding  at  Law,  until  the  Excsp. 
tion,  taken  to  the  Master's  Report,  should  be  re-heanL 

Mr.  Hart,  in  support  of  the  Motion  f  Mr.  Leach,  and 
Mr.  Wingjidd,  for  the  Defendant. 

It  was  said,  that  the  Master's  Judgment  against  the 
Answer  proceeded  on  the  Ground,  that  the  Defends*, 
submitting  to  answer,  was  bound  to  answer  fully  (a):  bat 
in  Reply  it  was  insisted,  that  this  Rule  binds  the  Defend- 
ant  to  answer  only  as  to  what  is  material  to  the  Relief. 

The  Lord  Chancellor. 
This  Motion  proposes  to  revive  an  Injunction,  upon 
Matter  already  in  the  Answer,  which  Answer  the  Coot 
now  thinks  sufficient,  but  which  the  Master  origins!; 
thought  insufficient ;  and  farther,  to  revive  the  Injunction 
upon  the  Ground,  that,  the  Judgment  of  the  Master  of  tin 
Rolls,  that  the  Answer  is  sufficient,  being  under  Appeal, 
the  final  Judgment  of  the  Court  may  be  with  the  Mas- 
ter, that  the  Answer  is  insufficient,  against  the  Opinion 
of  the  Master  of  the  Rolls;  and  therefore  die  Injunction 
ought  to  be  revived.  I  never  will  revive  an  Injunction 
upon  that  Ground.  A  more  mischievous  Practice  could 
not  be  introduced  than,  where  die  Judginent  of  the  Court 
is,  that  the  Answer  is  sufficient,  upholding  an  Injunction 
upon  the  Supposition,  that  the  Judgment  may  be  reversed. 

(a)  Rome  vt  Teed,  15  Ves.     Leonard,  l  Ball  and  BeeUk, 
372.     Somerville  v.  Mackay,    323.  (l). 
\6    Ves.    382.    Leonard  v. 


(l)  Strafford  v.  Hogan,  2  confidential  Communication 
Ball  and  Be  attic,  164.  The  from  his  Client  is  an  Excep- 
Case  of  a  Solicitor  as  to    don. 

Tbc 
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The  old  Rule  was,  that  the  Master's  Report  should  be  1813. 

procured  in  Four  Days ;  and  if  in  his  Opinion  the  Answer  J~*~* 
was  sufficient,  the  Injunction  was  gone.  The  Master's 
Opinion  against  this  Answer  was  over-ruled  by  the  Master  M 
of  the  Rolls ;  and  if  the  Court  should  lay  down  the  Rule, 
that  in  every  Instance  of  an  Attempt  by  Re-hearing  or 
Appeal,  as  the  Judgment  may  be  reversed,  for  that  Reason 
the  Injunction  shall  revive,  it  would  be  quite  endless ;  and 
Injunction  would  prove  a  most  ruinous  dilatory  Proceeding. 
Therefore  I  shall  certainly  not  interfere  on  that  Ground. 

With  regard  to  the  Merits,  the  Defendant  sold  to  the 
Plaintiff  the  Good-will  of  his  Business  as  a  Broker,  and v 
die  Profits  specifically  of  all  the  Brokerage  he  should 
make.  Where  a  Man  sells  the  Good-will  of  a  Trade,  and 
covenants  to  make  it  as  profitable  as  he  can,  the  actual 
Profit  made  is  not  that,  which  the  Vendee  is  bound  to 
take :  but  he  will  have  an  Action  of  Covenant,  if  he  can 
establish  his  Title  to  more  through  the  Default  of  the  n 

Vendor.  There  can  be  no  Custom,  binding  a  Man 
not  to  sell  his  own  Provisions.  With  regard  to  the  Con- 
signments there  is  more  Doubt ;  but  not  much  upon  that, 
if  he  was  not  distinctly  acting  as  a  Broker.  The  onjy 
Point,  on  which  the  Plaintiff  can  stand,  is  the  Allegation, 
that  the  Defendant  has  dealt  as  a  Broker ;  and  to  what 
Extent  is  not  mentioned.  The  Result  of  what  has  passed 
at  Law  is,  that  £150  was  paid  into  Court  by  the  Defendant 
in  the  Action  brought  by  the  Plaintiff;  who,  having  taken 
out  that  Sum,  was  afterwards  nonsuited.  He  has  therefore 
had  the  good  Fortune  to  obtain  £150  in  an  Action,  in 
which  he  is  nonsuited ;  which  Sum  must  be  set  off  against 
the  Sum,  about  ££1200,  remaining  due  on  the  Purchase. 
Am  I  then  to  revive  the  Injunction  upon  the  Possibility, 
that  he  will  be  entitled  to  something  more  ?  If  this  Answer 
is  sufficient,  whose  Fault  is  it,  that  he  cannot  be  told,  what 
Sum  ultra  he  is  entitled  to  ?    He  does  not  call  upon  the 

Defetfant 
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Scott 

v. 


1813,  Defendant  to  state,  what  would  be  the  Result  xrf  ikr 

Account;  but  wishes  to  protect  himself  from  paying  die 
Balance  of  his  Purchase  on  the  Ground,  that  he  may  be 

Mackintosh.  aD*c  to  snew  90me  ****&  Sum  due  beyond  the  «£150  ;andi 
that  in  a  Case,  where  Insolvency  is  not  suggested. 
• 
My  Opinion  therefore  is,  that  this  Injunction  should  not 
be  revived.  I  do  not  recollect  an  Instance  of  a  Bill  for 
an  Account  upon  a  Covenant  not  to  carry  on  a  particular 
Trade.  The  usual  Course  is  a  Bill  of  Discovery  for  At 
Purpose  of  an  Action. 


1813, 
May  11. 
Ante,  211- 
Though  a 
Bankrupt 
would  be  re- 
strained from 
repeated  At- 
tempts to  su- 
persede the 
Commission, 
amounting  to 
Vexation,  he 
was  not  pre- 
vented from 
bringing  a 


BRYANT,  Ex  parte  (l). 

rTTlHIS  Petition  (ay  stood  for  Judgment. 

The  Lord  Chancellor. 
There  is  no  Instance  of  this  Court  enjoining  a  Bank* 
nipt  from  trying  his  Bankruptcy  more  than  once,  or  in 
other  Words  of  quieting  the  Assignees  and  other  Persons, 
entitled  under  the  Commission,  until  his  Attempts  to  super- 
sede it  become  so  vexatious  from  their  frequency,  that  it 
is  fit  by  the  Power  of  the  Court  to  put  an  End  to  sucb 
Proceedings.  The  Consequence  is,  that  the  Assignee 
under  this  Commission  is  placed  in  a  Situation  of  great 
Difficulty ;  as  he  will  be  personally  answerable  for  every 

second  Action :  Shilling  of  the  Property,  which  he  shall  distribute  under 

but  pending 

that  Action  and  (a)  Jnte, -11. 

an  Inquiry,  directed  relative  to  an  Estate,  by  the  Sale  of  which  he  pro* 
posed  to  pay  his  Debts,  the  Commission  was  ordered  to  proceed  in  the 
usual  Course.  j  .■ 


(l)2jBow'sBkpt.  Ca.  1. 


the 


CASES  IN  CHANCERY.  SOJ 

the  Commission,  if  the  Petitioner  should  finally  succeed  in  1913. 

overturning  it  _  %mymf 

Under  those  Circumstance.,  the  Petitioner  offering  an  **  "^ 
Estate,  to  which  he  represented  himself  as  having  a  good 
Title,  and  sufficient  in  Value  for  the  Satisfaction  of  his 
Creditors,  and  undertaking  to  join  in  a  Sale  for  that  Pur- 
pose, it  appeared  to  me  to  be  the  best  Course  for  the  Cre- 
ditors to  direct  an  Inquiry,  which  I  hoped  would  terminate, 
before  the  Trial  of  the  second  Action,  brought  by  the 
Bankrupt,  with  the  View  of  bringing  into  Court  a  Fund, 
that  would  pay  the  Creditors  :  but  I  did  not  mean  by  that 
to  create  Delay ;  and,  not  meaning  to  blame  the  Petitioner 
for  making  a  Record,  that  will  probably  take  the  Case  to 
the  House  of  Lords,  if  it  runs,  perhaps  not  improperly,  to 
great  Length,  I  cannot  prevent  the  regular  Proceedings 
under  this  bankruptcy.  Therefore,  not  removing  this 
Assignee,  or  doing  any  thing  farther,  I  shall  make  this 
Order,  that  the  Commissioners  shall  proceed  in  the  Bank- 
ruptcy, as  they  do  in  ordinary  Cases. 


TASBURGH'S  Case.  1813, 

May  3. 

BY  the  Return  to  a  Commission  to  examine  MaryAur  Form  of  sepa- 
gusta  Rosalia,  the  Wife  of  Michael  Tasburgh,  under  rate  Examina- 
an  Order,  dated  the  26th  of  February,  1813,  the  Commis-  tion  of  a  mar- 
sioners  certified,  that  she  did  attend  them  ;  and  was  exa-  ried  Woman, 
mined  solely  and  apart  from  her  Husband  at  his  Dwell-  taken  by  Com- 
ing-bouse by  virtue  t)f  the  said  Order;  -  mis^ion* 

The 


508  CASES  IN  CHANCERY. 

1613.  The  Examination  of  Mrs.  Tasburgh  states,  that  she  is 

,_    V"V%J    ,       willing  and  desirous,  that  the  several  Sums  in  the  Order 
Tasburgh's  .,,„.._■       t  ,     o 

c  mentioned  shau  be  paid,  and  the  Securities  transferred,  to 

the  Trustees  to  be  named  in  the  Settlement,  to  be  executed 

pursuant  to  Articles,  previous  to  her  Marriage,  upon  the 

Trusts  of  that  Settlement ;  and  that  the  Sum  of  «£l000 

may  be  paid,  or  the  Securities  transferred,  to  the  said  Mi* 

chael  Tasburgh  for  his  own  Use. 

'  The  Signatures  of  Mrs.  Taiburgh  and  of  the  Comaw- 
sioners  Were  proved  by  Affidavit 

Mr.  Spence,  in  support  of  the  Petition,  presented  under 
this  Certificate. 

The  Lord  Chancellor. 

This  Petition  relates  to  a  Subject  of  considerable  Im- 
portance :  the  Return  to  a  Commission  for  the  Examination 
of  a  married  Woman.  The  Return  in  this  Instance,  though 
conformable  to  some  late,  very  loose,  Proceedings,  is  by 
no  Means  agreeable  to  the  Practice,  and  the  antient  settled 
Form.  These  private  Examinations  of  Ladies  in  the 
Country,  are,  I  fear,  more  frequently  Examinations  by  the 
Husband  than  by  the  Commissioners ;  and  upon  a  Subject 
"  '  of  so  much  Consequence  I  do  not  choose  to  depart  from 

the  Form,  which  was  most  carefully  settled  with  the  View 
to  give  as  much  Protection  as  the  Circumstances  would 
enable  the  Court  to  give.  In  future  therefore  I  shall 
expect,  that  the  Returns  to  these  Commissions  shall  be 
made  according  to  the  antient  and  proper  Form. 


The  following  Precedents,  produced  by  Mr.  Croft,  the 
Register,  were  referred  to  by  the  Lord  Chancellor. 

Under 
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Under  aCommimon  to  take  the  Examination  offtoro-  i%\%. 

r%,the  Wife  of  John  George  Wessback,  the  Commissioners  *■*■*    f 

certified,  that  pursuant  to  an  Order,  dated  the  30th  of  July,  ^ 
1783,  they  attended  the  said  Dorothy  Wessback ;  and,  after, 
having  separately  and  apart  from  her  Husband  read  to  her 
the  Deed,  dated  the  12th  of  April,  &c.  in  the  Decree  men- 
tioned, and  explained  to  her  the  Purport  and  Effect  thereof, 
they  did  examine  her  separately  and  apart  from  her  said 
Husband,  whether  she  had  freely  and  voluntarily  executed 
the  said  Deed ;  and  whether  she  was  consenting,  that  the 
same  should  be  carried  into  Execution ;  and  on  such  Exa- 
mination she  did  declare,  that  she  had  executed  the  said 
Deed  freely  and  voluntarily ;  and  was  consenting  and 
desirous,  that  the  same  should  be  carried  into  Execution ; 
and  that  they  took  down  such  her  Examination  or  Declara- 
tion in  Writing ;  and  that  she  thereupon  signed  the  same ; 
as  the  same  now  appears  above. 

By  the  Examination,  referred  to  in  that  Certificate, 
signed  by  Dorothy  Weuback,  she  declared,  that  she  freely 
and  voluntarily  executed  the  Deed ;  and  is  well  acquainted 
with  the  Purport  and  Effect  thereof;  and  desires,  that  the 
same  may  be  carried  into  Execution. 


Under  another  Commission  the  Commissioners  certified 
that  pursuant  to  an  Order  in  the  Cause,  dated  the  21st  of 
February,  1786,  they  had  been  attended  by  the  Plaintiffs 
Hannah,  the  Wife  of  Robert  Dockray,  and  Mary,  the 
Wife  of  John  Graves ;  and  had  in  pursuance  of  the  said 
Order  examined  Hannah  Dockray  solely  and  secretly, 
separately  and  apart  from  the  said  Robert  Dockray,  her 
Husband,  how  and  in  what  Manner  and  to  what  Uses  she 
was  willing  and  desirous  her  Third  Part  of  the  Sum  of 
&W5 :  I  Os :  5d.  Cash,  in  the  Bank,  in  the  said  Order  men- 
tioned, 


Tasburgh's 
Case. 
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1813.  tioned,  should  be  paid  and  applied ;  and  they  did  at  lie 
same  Time  read  the  said  Order  to  her,  and  explain  to  her 
the  Purport  and  Effect  thereof;  and  do  certify,  that  the 
said  Plaintiff  Hannah  Dockray  did  on  such  her  Exaaria* 
tion  saj  and  declare,  she  was  wilting  and  desirous,  that  Ike 
Sum  of  £191 :  16* :  10rf.,  being  her  Third  Part  of  tkr 
said  Sum,  might  and  should  be  paid  to  the  said  Phaaof 
Robert  Dockray  to  and  for  his  own  Use  and  Benefit ;  sad 
she  did  thereby  freely  and  voluntarily  consent,  that  ike 
same  be  paid  to  him  accordingly. 

Hannah  Dockray  by  her  Examination  in  Wriun&snt 
signed  by  her,  states,  that  she  being  solely  and  secretly 
examined  by  the  said  Commissioners,  separate  and  apart 
from  her  Husband,  how  and  in  what  Manner  and  tavnU 
Uses  she  is  willing  and  desirous,  that  her  Third  Pari,  ke>' 
should  be  paid  and  applied,  does  say  and  declare,  that  lbs 
is  willing  and  desirous,  that  the  Sum  of  «£l91 :  t6t:  lOi, 
&c.  may  and  shall  be  paid  to  the  said  Robert  Dockrmf, 
her  Husband,  to  and  for  his  own  Use  and  Benefit ;  ani 
she  does  truly,  freely,  and  voluntarily,  consent,  that  Ac 
same  may  be  paid  to  him  accordingly. 

As  to  the  Share  of  Mary  Graves  the  Certificate  and 
Examination  were  expressed  in  the  same  Terms  ;  and  the 
respective  Signatures  of  the  Parties  and  the  Commissioners 
were  verified  by  Affidavit. 


HOWE 


Cases  in  cbanceht.  5 1 1 


■  .  1818, 

HOWE  v.  DUPPA.  May  12. 

THE  Bill  was  filed   by  the  Executor  of  BaldaHn    Plea  with  an 
Duppa,  for  the  Purpose  of  setting  aside  an  Agree-  Exception,  not 
ment,  dated  the  22d  of  October,  1791,  and  Conveyance*  reqdiring  a 
m  Pursuance  of  it!  in  1732  and  1793,  of  all  die  Estate  and  Reference  to 
Interest  of  Baldwin  Duppa  to  the  Defendant*  his  Son.' thc  Answer* 
alleging  Fraud,  Inadequacy  of  Consideration,  Gonceal*      °we  \ 
meat  of  Value,  8tc. ;  stating  the  Title  under  the  Will  of  J™{*m*° 
Baldwin  Duppa,  the  elder,  devising  to  Richard  Duppa  f 

for  life,  with  Remainder  to  his  first  and  other  Sons  in  praud  & 
fail,  and  in  Default  of  such  Issue,  to  his  Brother  Baldwin  p|ea  of  Titje 
Duppa  for  Life,  and  to, his  first  and  other  Sons  in  Tail,  paramount 
In  1789  Richard  Duppa  died  without  Issue.  under  a  former 

Conveyance  of 
The  Defendant  by  a  Plea  to  the  Relief  and  Discovery,  all  the  Estate  s 
except  as  to  such  Estates  as  were  purchased  in  the  Name'  and  Interest, 
of  Richard  Duppa,  and  conveyed  to  the  Uses  of  the  Will,  under  which 
set  up  a  Purchase  for  valuable  Consideration  by  Inden-  the  Plaintiff 
tures,  dated  the  2d  of  August,  1780,  from  Baldwin  Duppa  clail»ed,  al- 
by  Richard  Duppa  of  all  Baldmn's  contingent  and  owed# 
other  Interest  under  the  Will,  subject  to  an  Annuity  of 
«£'40p  in  Trust  for  him. 

•  Sir  Samuel  Romilly,  and  Mr.  Owen,  for  the  Plea. 

Whatever  may  be  alledged  in  respect  of  the  Agreement 
of  1791,  and  the  Deeds,  made  in  pursuance  of  it,  the  , 
Plaintiff  can  have  no  Relief,  whilst  the  Purchase  of  1780 
is  unimpeached;  that  Peed  devesting  all  the  Right  and 
Interest  of  Baldwin  Duppa.  The  subsequent  Instruments 
are  therefore  merely  voluntary  on  the  Part  of  the  Defend- 
ant.   This  is  in  Substance  a  Plea,  that  the  Plaintiff  has 
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1813. 
Hows 

V. 

Duppa. 


no  Tide ;  which,  though  a  negative  Plea,  is  unquestionably 
good  (a). 

Mr.  Richards,  Mr.  Hart,  and  Mr.   Cooke,  for  the 
Plaintiff. 


This  Plea  is  framed  to  meet  a  different  Tide  from 
that  stated  by  the  Bill.  Touching  neither  the  Agreement 
of  1791,  nor  the  subsequent  Deeds,  and  compleaUy  over- 
looking the  Subject  of  the  Suit,  the  Plea  relies  on  the 
Deed  of  1780  alone.  The  Presumption  is,  that  in  the 
subsequent  Period  die  Deed  of  1780  was  released ;  and 
die  Defendant,  dealing  with  Baldwin  Duppa  as  Tenaat 
for  Life  in  Possession,  is  estopped  from  saying,  that  he 
was  dealing  for  nothing.  That  Transaction  is  utterly  in- 
consistent with  the  Allegation  that  Baldwin  Duppa  hid 
then  no  Interest  to  dispose  of.  The  Execution  of  the  Deed 
of  1780,  whatever  may  be  its  Effect,  cannot  prevent  the 
Equity  to  have  the  Deeds,  impeached  for  Fraud  rescinded, 
or  removed,  as  Clouds  upon  the  Title. 

Another  Objection  to  this  Plea  is,  that  it  is  not  clear. 
A  Plea  must  unequivocally  point  to  that,  to  which  it  ap- 
plies, not  by  Exception.  Thus  a  Plea  to  such  Parts  of 
t)ie  Bill  as  are  not  answered  is  bad  (b).  How  can  the 
Court  know  what  this  Plea  covers,  without  looking  into 
the  Answer  ;  which  must  be  resorted  to  for  the  Purpose 
of  ascertaining  the  Extent  of  the  Plea  ?  That  Objection 
was  taken  by  Lord  Hardwicke  in  Salkeld  v.  Science  (c). 
The  Plea  is  likewise  bad,  as  not  being  a  direct  Denial  of 
Plaintiff's  Title.    There  is  not  a  direct  Averment,  that 

(a)  See  Lord  Redesd.  Tr.    PL  p.  233  ;  and  Coop.  Tr.  PL 
H.  p.  18*    9i  and  Cooper's    p.  229 ;  and  Authorities  there 
Tr.  PL  p.  249 ;  and  die  Au-    cited, 
thorities  there  cited.  (c)  2  Vet.  I07. 

(6)  See  Lord  Redesd. 

Baldwin 
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BMwin  Duppa  did  not  on  the  Death  of  his  Brother  1813. 

Richard  Duppa,  the  preceding  Tenant  for  Life,  become  Howb 
Tenant  for  life  in  Possession :  but  that  important  Fact  is  v% 

only  to  be  collected  by  Inference.  Duppa. 

Sir  Samuel  Romilly,  in  Reply, 

This  Plea  is  confined  to  the  Estates,  alledged  to  be  the 
Property  of  the  Testator  at  the  Time  of  his  Death ;  and 
contends,  that  the  Plaintiff  is  not  entitled  to  Relief:  a 
Plea,  of  which  one  Species  is,  that  the  Plaintiff  is  not  Heir 
at  Law  (a).  Admitting  these  Deeds  to  be  fraudulent, 
it  sets  up  a  Title  paramount  the  Plaintiff's;  alledging  in 
Substance,  that  the  Defendant  was  deceived  by  Baldwin 
Duppa  in  purchasing  what  did  not  belong  to  him,  having 
previously  sold  these  very  Estates  to  Richard  Duppa. 
The  Dictum  of  Lord  Hardwicke{b)  is  inapplicable  to  this 
Case ;  and  means,  not  that  a  Plea  with  an  Exception  is 
bad,  but  a  Plea  with  an  Exception,  generally,  of  $hat  is 
not  answered  (c).  If  the  Exception,  as  in  this  Instance,  is 
clearly  pointed, there  is  no  Objection  to  it:  otherwise  a 
Plea,  .which  covered  every  thing  €t  Except  fVhiteacre?' 
would  be  bad.  Had  this  Plea  proceeded  to  negative  the 
Execution  of  any  Deed  intervening  between  1780  and 
1796,  which,  it  is  suggested,  may  be  presumed,  the  Plea 
would  have  been  open  to  Objection,  as  multifarious. 

The  Vice-Chancellor.  1813, 

Two  Objections  are  made  to  this  Plea :  one*of  Form :.       May  VI. 
the  other  of  Substance.     The  Objection  of  Form  is,  that 
the  Plea  contains  an  Exception,  which  cannot  be  distinctly 

(a)  See  Cooper  Tr.  PL  p.  Vcs.  107-  3  Atk.  70.  Mosely, . 
249,  250 ;  and  Lord  Redesd.    40. 

Tr.  PL  223.  and  Authorities        (c)   Wethcrhead  v.  Blac^ 
cited.  burn,  post. 

(«)   Salkcld  v.  Science,  2 
"Vol.  I.  LI  understood 
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1813.  understood   without  having  reference  to  the  Answer; 
How  *  whence  the  Court  must  collect  the  Meaning  and  Extent  of 
v,  that  Exception;  and  in  support  of  that  Exception  the 
Dvppa.  Passage  in  Vetty  was  referred  to ;  where  Lord  Hardvickt 
Plea  with  states,  that  all  Pleas  in  this  Court,  containing  Exception  of 
Exception  of  Matters  hereinafter  mentioned,  are  bad;  as  it  is  impossible 
Matters  after  f°r  the  Court  to  judge,  what  the  Plea  covers  without  look- 
mentioned,  >°g  into  the  Answer ;  which  may  be  sufficient,  or  not;  and 
had.  the  Court  must  judge  of  the  Sufficiency  of  die  Answer, 
before  they  can  judge  of  the  Validity  of  the  Plea. 


In  that  Passage  I  understand  Lord  Hmrdwkhe  to  be 
speaking  of  the  Phraseology  of  the  Plea ;  which,  if  defec- 
tive on  the  Face  of  it,  containing  a  Reference  to  some 
other  Part  of  the  Record,  is  not  perfect,  substantia,  or 
intelligible,  in  itself:  and  the  Court  cannot  form  a  Jndp 
ment  upon  it  without  referring  to  some  other  Part  of  At 
Record.  That  Objection  does  not  apply  to  this  Plet; 
which  only  excludes  all  that  Property,  that  might  have  bcea 
\  procured  by  laying  out  Part  of  the  personal  Estate  in  the 
Purchase  of  Land  subsequently  to  the  Deed  of  1780;  in 
which  Case  that  Deed  would  not  cover  that  Property,  la 
this  respect  the  Plea  requires  no  Reference  to  any  other 
Part  of  the  Record  to  make  it  intelligible.  It  is  perfectly 
kitelligible  of  itself;  covering  all  the  Property,  that  passed 
by  the  Deed  of  1780,  but  not  covering  Property  acquired 
after  that  Date.  The  Exception  therefore  does  not  make 
this  Plea  invalid  and  unintelligible  on  the  Face  of  it; 
requiring  a  Reference  to- any  tiling  else  to  make  good  that! 
which  upon  the  Face  of  it  is  defective* 


With  regard  to  the  Substance  of  this  Plea,  Batiari* 
Duppa,  having  under  the  Will  only  a  contingent  Interest, 
depending  on  the  Death  of  Richard  Duppa  without  Chil- 
dren, came  to  an  Agreement,  in  consideration  of  a  DeH 
contracted  by  Money  advanced  for  the  Education  of  an 
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Children  bjf  Richard  Duppa,  then  in  Possession  as  Tenant  1813, 

for  Life  under  the  Will,  to  relinquish  absolutely  all  the"         u^a 
real  and  personal  Property,  to  which  he  Baldwin  might 
ever  be  entitled  under  that  Will.     This  Agreement,  which        DupPAi 
led  to  the  Deed  of  August,  1780,  was  a  very  natural 
Transaction  in  the  Family;  standing  upon  valuable  Con- 
sideration; and,  if  it  remained  unimpeached  from  that 
Time,  the  Consequence  is,  that  from  the  Execution  of  that 
Deed  Baldwin  Duppa  ceased  to  have  any  Kind  of  Interest 
in  any  Part  of  the  Property;  at  least  in  all,  that  was  pur-, 
chased  previously  to  1780 ;  unless  there  was  afterwards  a 
Reconveyance.   The  Property  was  absolutely  parted  with ; 
and  the  only  Interest  remaining  in  him  was  the  Annuity  of 
jf  400  under  the  first  Trust  of  this  Deed.    It  does  not 
appear,  that  this  Deed  was  ever  questioned,  though  ne 
lived  Fifteen  Years,  surviving  his  elder  Brother  Six  Years, 
except  as  it  may  be  collected  from  what  passed  in  1791* 
By  Deeds,  executed  in  that  Year,  it  appears  that  Baldwin 
Duppa,  affecting  some  Sort  of  Control  over  the  Estate, 
again  parted  with  his  Interest ;  making  certain  Provisions 
for  his  Family,  but  upon  a  Consideration  very  inadequate, 
if  he  was  then  really  in  Possession  of  all  the  real  Estate  ; 
the  annual  Value  of  which  exceeded  «£l000 :  but  the  deci- 
sive Answer  to  this  Bill  is,  that  the  Fact  was  mistaken s  at 
.  The  Date  of  those  Deeds  he  had  no  Interest  whatsoever  in 
the  Property ;  having  Eleven  Years  before  by  the  former 
Deed  parted  with  all  his  Interest :  a  Fact,  which  remaining 
unimpeached  destroys  the  whole  Foundation  of  tins  Bill ; 
which  proceeds  upon  a  supposed  Interest  in  him  in  1791  * 
He  may  controvert  the  Existence  or  Validity  of  that  Deed 
of  1780 :  it  is  a  possible  Case,  that  he  may  have  again 
acquired  the  Estate  before  1791 ;  but  there  is  nothing  in 
these  Pleadings  shewing  that.     As  it  now  stands,  he  had 
parted  with  all  his  Interest;  and  I  cannot  presume,  that  he 
ever  regained  it.    That  affords  a  coxnpleat  Answer  to  his  _ 
L  1  2  Praver 
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~  1813. 


Hows 
Dupjpa. 
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Prayer  of  Discovery  and  Relief.    There  is  therefore  i 
Objection  to  this  Plea  either  in  Substance  or  Form. 


The  Plea  was  allowed. 


1813, 
May  13. 

Reference  be- 
fore Decree 
confined  to  the 
Case  of  Title. 
Where  there 
was  a  farther 
Subject  of  Dis- 
pute, under  a 
Claim  of  Com- 
pensation, it 
was  refused 
with  Costs. 


v.  SKELTON. 


UNDER  a  Bill  for  the  specific  Performance  of  a 
Contract  for  the  Sale  of  an  Estate,  a  Motion  far  s 
Reference  to  the  Master  before  Decree  was  resisted  ca 
the  Ground,  that  the  Title  was  not  the  only  Subject  ia 
Dispute :  the  Purchaser  claiming  an  Abatement  of  As 
Price  on  account  of  Misrepresentation  (a). 

Mr.  Leach,  in  support  of  the  Motion. 

The  Question  as  to  the  Purchaser's  Right  to  Compen- 
sation is  consistent  with  the  Object  to  have  the  Title  made 
out  and  the  Contract  performed.  The  same  Principle  of 
Convenience  therefore,  which  is  the  Foundation  of  mil 
Rule  of  Practice,  where  nothing  is  in  Dispute  except  the 
Title,  justifies  the  Reference,  where  there  is  no  other 
Objection  to  perform  the  Contract  except  the  Claim  of 
Compensation. 

Sir  Samuel  Romilfy,  against  the  Motion. 


(a)  Eldridge  v.  Porter,  14 
Vc$.  139,  and  the  References 


in  the  Note  (*)  140. 


This 
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This  Practice  is  modem,  within  the  last  Thirty  Years:  1613. 

first  established  by  Lord  Thurlow ;  where  nothing  but  the  v"v"^    * 

Title  was  in  Dispute ; .  and  that  has  been  since  followed ;  v. 

the  Court  professing  to  go  no  farther.    The  Principle  must     Sk  ilton. 
be  to  save  Expence,  and  bring  the  Cause  to  a  more  speedy 
Conclusion :  but  the  Effect  in  this  Instance  will  be  the 
Reverse ;  as  there  must  be  Two  Reports. 

-  Mr.  Leach,  in  Reply,  said;  the  Principle  is  to  prevent 
unnecessary  Delay  by  procuring  a  Report  upon  the  Title 
now  instead  of  Six  Months  hence ;  and,  admitting,  that  - 
die  Claim  to  an  Allowance  may  require  another  Report,  it 
will  be  a  very  short  one. 

The  Vice-chancellor. 

The  Propriety  of  this  Application  stands  entirely  upon 
the  Practice.  Where  the  single  Point  of  Title  is  in  Dis- 
pute, and  there  is  no  possible  Reason  for  going  through 
with  the  Cause,  it  has  been  found  convenient  to  take  this 
short  Course  even  without  Consent :  but  the  same  Reason 
does  not  apply  to  a  Case  of  a  mixed  Nature,  which  can* 
not  be  entirely  determined  by  the  Order  of  Reference; 
but  must  be  brought  to  a  Hearing ;  and,  if  the  "Effect  may 
be  some  saving  of  Time,  the  Expence  may  be  increased 
by  Two  distinct  Orders  and  Reports  in  One  Event  at 
least  It  is  however  not  to  be  argued  on  Principle ;  but 
rests  entirely  on  Practice ;  and  I  will  not  carry  it  farther 
without  a  Precedent  (a). 


The  Motion  was  refused  with  Costs, 
(a)  Blyth  v.  Elmhirst, *ntt,\.  Fullagar  v. Clarke,  18  Ves.  481. 

his  SMITH, 
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May  15, 18. 

General  As- 
signment of  all 
Effects  an  Act 
of  Bankruptcy; 
givingtherefore 
no  Lien :  but  a 
Lien  under  a 
previous  Depo- 
sit and  Execu- 
tion was  not 
affected. 

Discretion  of 
the  Great  Seal 
to  order  Proof  . 
in  Bankruptcy 
upon  a  Valua- 
tion, instead  of 
a  Sale  of  Secu- 
rities regulated 
by  Circum- 
stances ;  and 
not  too  readily 
exercised. 

Property  in 
the  Possession 
and  Disposal  of 
a  Bankrupt 
passes  to  the 
general  Credi- 
tors by  Stat* 
21  Jam.  1.  c. 
J&8.1I, 
against  his 
Assignment. 


SMITH,  Ex  parte. 

IN  May,  1812,  John  Wilhck  issued  a  Writ  of  Fieri 
Facias  against  William  Hercey  for  a  Debt  of«£550;*ad 
took  his  Goods  iu  Execution.  At  a  Meeting  of  his  Credi- 
tors the  Petitioners,  who  were  Creditors  for  JC70S :  6i:9d. 
proposed  to  pay  10s.  in  the  Pound  upon  his  Debts ;  he  pay- 
ing 5s.  more ;  and  that  they  would  pay  off  the  full  Amount 
c}ue  to  Willock  in  Discharge  of  his  Executiqu,  aod  the  fall- 
Amount  of  the  Rent ;  takiug  au  Assignment  to  tbemfeWet 
of  his  Effects  for  their  own  Benefit.  This  Offer  being 
accepted,  a  Memorandum  was  signed  accordingly;  aod 
Harvey  signed  a  Memorandum,  by  whichin  consideration  of 
the  Debt  due  to  the  Petitioners,  and  of  their  having  agreed 
to  pay  such  Sums  to  the  Creditors,  he  agreed  to  assign 
over  to  them  for  their  own  Use  and  Benefit  all  his  Leasee 
Plate,  Stock,  and  other  Estate  and  Effects,  and  all  Debti 
due  to  him :  but  he  was  to  remain  in  Possession;  and  to 
collect  his  Debts.  Iu  pursuance  of  this  Agreement  the 
Petitioners  gave  their  Bills  to  the  Creditors;  paid  «£d60:  It 
to  the  Sheriff  in  Discharge  qf  Willock's  Execution;  and 
paid  the  Rent;  sjno!  they  received  from  Willock  Two 
Leases,  deposited  with  biui  by  Hervey,  as  a  Security,  andt 
large  Box  of  Plate,  also  deposited  by  him.  By  Indenture, 
dated  the  4th  of  June,  1812,  but  executed  on  the  17th  of 
August,  Hervey  assigned  to  the  Petitioners  for  their  own 
Use  all  the  Fumiture,  Fixtures,  Wines, Stock,  Property,  and 
other  Effects,  containec}  in  Two  Valuations,  amounting  to 
£l  100andJ>580,beingthePropertyandWine8inhis  House 
and  .Cellar;  agreeing  to  ^ssign  a  Lease ;  which  had  been 
mislaid;  declaring  that  Assignment  to  be  in  full  Satisfaction 
of  the  Petitioners'  original  Debt,  of  the  Money  paid  by  them, 
pr  which  they  were  liable  to  pay,  to  the  Creditors,  and  of 
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«ll  Money  due  from  Hervey  to  them  on  the  1st  of  Junt  1813. 

ihstant.     The   Petitioner's  Debt   having  increased   to  Smith 

^f  402 1 :  45 :  Bd.  on  the  26th  of  April,  1 8 1 3,  a  Commission  £x  part+. 
of  Bankrupt  was  taken  out  against  Hervey,  on  the  Petition 
of  William  Ewart ;  who  had  received  the  Composition. 

The  Petitioners,  having  had  the  Two  Leases  appraised 
at  of  800,  the  Fixtures  at  ^140,  and  the  Plate  at  £t50, 
(amounting  altogether  to  £  1190),  prayed,  that  the  Peti- 
tioners may  be  at  Liberty  to  sell  the  Leases,  the  Plate,  and 
the  Fixtures ;  and  to  retain  die  Produce  of  the  Sale,  in 
case  k  shall  not  exceed  £  1190,  in  Part  of  their  Debt;  - 
submitting,  if  there  should  be  any  Surplus  beyond  £\  190, 
to  pay  it  over  to  the  Assignees  of  the  Bankrupt's  Estate : 
that  in  the  mean  Time  they  may  prove  <£2831 :  4s :  5 d.  as 
the  Balance  of  their  Debt,  after  deducting  £l  190 ;  and 
may  vote  in  the  Choice  of  Assignees ;  with  Liberty,  in 
case  the  specific  Property  to  be  sold  should  not  produce 
£  11 90,  to  increase  their  Proof. 

Sir  Samuel  Romillt/,  and  Mr.  Hart,  in  support  of  the 
Petition,  said,  the  Order  prayed,  though  it  could  not  be 
obtained  from  the  Commissioners,  would  be  made  almost 
of  course  by  the  Lord  Chancellor. 

Mr.  Leach,  and  Mr.  Montague,  for  the  Assignees. 

The  Rule  in  Bankruptcy  is,  that  a  Creditor,  holding  a 
Pledge,  shall  not  be  permitted  to  prove,  until  that  Pledge 
has  been  sold,  or  the  Value  of  it  otherwise  ascertained  (a\ 
This  Order  is  by  no  Means  of  course.  It  is  true,  a  similar 
Order  was  made  in  the  Case  of  De  Tasttt  {b),  but 
under  very  special  Circumstances*  having  no  Analogy  to 

(a)  Ex  parte  Nwm,  1  Rote,  Ante,  280.  1  Rose,  B.  C.  324* 
3J2.  ,  Ex  parte  Mills,  post,  Vol.  2. 

{b)  Ex  parte  De  Tastet,    13<*  2  Rose  'a  Bkpt.  Ca.  ». 
LU  thro. 
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1813.  these.     To  sanction  such  an  Order  the  Security  oodbt  w 

Smith  ^e  Face  °f  ^  to  be  strictly  unimpeachable :  but  Ait  A* 

Ex  parte.  signment,  comprising  all  the  Property  die  Bankrupt  had 
in  the  World,  was  an  Act  of  Bankruptcy.  This  Order 
will  prejudge  that  important  Question,  arising  on  a  Deed 
open  to  Objection  on  another  Ground,  that  it  is  a  Security 
not  for  the  Instalment  or  Composition,  but  for  the  oiiginil 
Debt. 

Sir  Samuel  Romilty,  in  Reply,  contended,  that  the  Pen* 
tioners  were  clearly  entitled  to  a  Sale  of  the  Pledge,  held 
by  WUlock,  whom  they  had  paid ;  and  the  Assignmeat 
could  not  affect  the  previous  Deposit 


18l3  Tlie  Lord  Chancellor. 

May  18.  The  general  Nature  of  the  Application,  made  by  this 

Petition,  is  this.  It  represents  the  Petitioners  as  havings 
Lien  upon  Two  Leases,  some  Plate  and  Fixtures,  for  their 
Debt:  that  is,  for  their  general  Debt;  and  proposes  to  pats 
Value  upon  those  Articles;  and  to  consider  them  as  precisely 
in  the  same  Situation  as  if  sold  previously  to  the  second 
Meetiug,  and  the  Residue  of  their  Debt  thereby  ascer- 
tained. The  Question,  whether  they  have  a  Lien  for  their 
general  Debt,  must  be  examined  by  a  very  accurate  Atten- 
tion to  the  Circumstances ;  aud  it  is  stated,  that  this  Appli- 
cation could  not  be  successfully  made  to  the  Commission- 
ers ;  but  can  only  be  granted  by  the  Lord  Chancellor,  act- 
.    ing  upon  his  Discretion  under  particular  Circumstances. 

Though  some  Instances  of  such  Orders  have  occurred, 
they  are  not  very  commou ;  and  upon  Principle  I  think 
their  Number  is  not  to  be  too  readily  enlarged.  The 
Ground,  on  which  it  has  been  hitherto  held,  that  a  Creditor 
having  a  Security,  shall  not  be  permitted  to  prove  his  Debt, 

until 
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until  he  gives  up  his  Security,  or  by  a  previous  Said  ascetw  1813. 

tains  his  Debt,  is,  that  he  cannot  know,  what  he  is  to  prove,        Smitw 


until  his  Debt  has  been  reduced  by  the  Produce  of  the 
Security ;  aud  therefore  in  ordinary  Cases  that  Object  is 
obtained  by  a  Sale ;  and  the  Court  has  not  gone  solely  upon 
the  Difficulty  of  ascertaining  the  Debt,  but  has  also  upon 
Policy  had  Regard  to  this  Circumstance ;  that,  when  there 
is  a  fair  Question  as  to  the  Validity  of  the  Security,  it  is 
obvious,  that  the  Creditor,  having  a  Value  put  upon  it, 
before  it  is  determined,  whether  he  has  a  Right  to  k,  or 
not,  places  himself  in  a  much  better  Situation  with  regard 
to  his  Contest  with  the  general  Creditors,  than  be  would 
be  in^under  the  general  Rule,  prescribing  a  Sale. 

For  these  Reasons  I  conceive  it  to  be  clearly  within  the 
Power  of  the  Great  Seal,  exercising  a  sound  Discretion,  to 
make  such  an  Order ;  and  Instances  have  occurred,  where 
such  an  Arrangement  was  obviously  beneficial  to  the 
general  Creditors,  as  well  as  the  individual  Creditor  hold- 
ing the  Security ;  as  in  the  Case  of  a  Mortgagee  of  a 
West  India  Estate,  or  its  Produce,  at  a  Time  very  unfa- 
vorable for  disposing  of  such  Property,  it  would  be  no 
less  for  the  Benefit  of  the  general  Creditors  than  of  that 
particular  Creditor,  to  have  a  Value  put  upon  the  Estate, 
or  the  Produce  in  his  Hands,  and  by  subsequent  Arrange- 
ment carry  it  up  to  the  utmost  Advantage.  That  shews, 
that  the  Court  ought  to  have  this  Discretion.  So  in  De 
Taste? 8  Case  (a)  I  had  no  Difficulty.  His  Claim  was 
indisputable ;  unless  it  could  be  cut  down  entirely  by  the 
Answer,  that  was  given  to  it;  and  bearing  an  inconsiderable 
Proportion  to  a  most  enormous  Debt,  I  thought  it  rea- 
sonable, that  he  should  have  some  Influence  in  the  Choice 
of  Assignees ;  controlling  that,  so  as  to  prevent  the  Ap- 
pointment of  an  Assignee  less  indifferent  between  him  and 

(a)  Ex  purte  Dc  Tastet,  ante,  280. 

the 


•JBxjMNka 
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1813.  -the  other  Creditors  than  he  ought  to  be.  In  each  Cm* 
Smith  therefore  the  Court  is  bound  to  look  with  very  nice  Attot- 
E*  parte.       t*on  at  ^e  PBrticufor  Circumstances. 

Under  theCircumstances,thatappearupon  this  Petition, 
Property  came  to  these  Creditors  of  a  greater  Value  tina 
the  Amount  of  their  Debt  at  the  Time  of  the  Assignment 
The  general  Assignment  of  all  Hervey'a  Estate  was  a  clear 
Act  of  Bankruptcy ;  and  the  Property,  being  left  in  his 
Possession  and  Disposal,  will  of  course  go  to  the  general 
Creditors  (a).  That  Assignment  being  cut  down  by  the 
Operation  of  the  Law,  the  Petitioners  contend,  that  with 
regard  to  the  Two  Leases  and  ihe  Plate  in  the  Hands  of 
Willock  they  have  a  Lien;  and  that  Transaction,  and  die 
subsequent  Circumstances,  viz.  their  treating  the  Leases 
in  account  in  respect  of  their  Value  as  those  of  the  Bank- 
rupt and  themselves,  as  his  Creditors,  must  be  considered 
as  undone ;  originating  in  an  Agreement,  that  cannot  be 
carried  into  Effect;  and  that  they  have  a  Right  to  contend, 
that  they  stand,  as  if  this  Assignment  had  not  been  made.  I 
think,  they  have  that  Right:  but  then,  the  Assignment  being 
cut  down,  they  cannot  apply  the  Lien  to  their  general 
Debt ;  being  entitled  only  to  that  Lien,  which  Willock  had 
Abstracting  therefore  from  their  general  Debt  so  mochas 
-Was  due  to  fVillockfthey  have  a  Right  to  prove  the  Residue 
.without  regard  to  the  Lien :  so  much  as  the  Lien  does  not 
extend  to  :  but  with  regard  to  the  Residue  the  Proof  must 
be  stayed,  until  the  Value  of  the  Lien  has  been  settled,  and 
they  are  in  a  Condition  to  prove  in  the  ordinary  Course* 


An  Order  was  pronounced ;  declaring,  that  the  Peti- 
tioners have  no  Lien  except  for  that  Debt,  with  regard  to 

(a)  Stat.  91  Jam.  I.  c  19,  s.  llf 

which 
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which  they  may  stand  in  the  Place  of  WiUock;  and,  as  to 
the  remaining  Part  of  the  Debt,  that  they  should  go  before 
the  Commissioners!  and  prove  in  the  ordinary  Course. 


829 


1813. 


Smith, 
Export*. 


MORRIS  v.  OWEN, 


1813, 
May  22. 


AMOTION  to  dismiss  the  Bill  for  want  of  Pros*-      Order  to 
cution  was  resisted  on  the  Ground,  that  the  Plaintiff  amend  the  Bill, 
had  obtained  an  Order  to  amend  Six  Months  ago ;  though  not  served  or 
it  was  not  served,  or  even  drawn  up.  drawn  up,  can- 

not prevent  the 

Mr.  Bell,  for  the  Defendant :  Mr.  Sidebottom,  for  the  Moti°n  to  *■• 

t>i  -   nr  mijW  f°r  want 

Plaintiff.  m  ^ 

of  Prosecution. 

The  Lord  Chancellor  at  firsf  intimated,  that  the 
Course  was  a  Motion,  that  the  Plaintiff  should  draw  up 
his  Order,  and  amend  within  a  Week;  or  that  the  Order 
to  amend  should  be  discharged  :  but,  having  consulted  the 
Register  (a),  said,  that  if  a  Plaintiff,  having  obtained  an 
Order  to  amend  for  the  Purpose  of  keeping  his  Bill  in 
Court,  did  not  get  that  Order  drawn  up  and  served,  until 
the  Defendant  had  a  Right  to  move  to  dismiss,  the  Order  -  > 

under  these  Circumstances  must  be  considered  a  Nullity  j 
gud  cannot  prevent  the  Dismission  of  the  Bill  (1). 

(a)  Mr.  Croft. 


( l )  Anon.  7  Vcs.  222. 
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1813, 

May  14,  \7> 

21. 

Distinction 

between  the 

Admission  of 


CLOWES  v.  HIGGINSON  (l). 

AFTER  the  Decree,  pronounced  at  the  Rolls  in  the 
Cause  of  Higginson  ▼.  Clowes  (a),  dismissing  the 
Bill,  this  Suit  was  instituted  by  the  Purchaser,  the  Defend- 
parol  Evidence  ant  *n  that  Cause;  praying  a  specific  Performance  of  the 
to  support,  or  Contract,  according  to  his  Construction ;  that  is,  including 
the  Timber, except  upon  the  Lots  Four  and  Five;  to  which, 
as  he  represented,  the  separate  Valuation  was  to  be  cop- 
fined  :  the  Defendants,  the  Vendors,  insisting,  that  unit? 
the  eighth  Condition  of  Sale  all  the  Timber  was  to  be  se- 
parately valued. 


resist,  the  spe- 
cific Perform- 
ance of  a 
Contract  for 
Land:  admis- 
sible for  the  lat- 
ter Purpose 
upon  Mistake 


Mr.  Hart,  and  Mr.  Bell,  for  the  Plaintiffs,  opposed  the 

Introduction  of  parol  Evidence;    insisting,    upon  th* 

„      „      .      Authorities,  cited  in   the  former  Cause  between  these 
well  as  Fraud ;  . 

Parties,  that  it  cannot  be  admitted  to  vary,  add  to,  or 

explain,  a  written  Contract ;  as  it  may  to  shew  Fraud  or 

Surprise. 


Sir  Samuel  BomiZ/y, and  Mr.  Heald,  for  the  Defendant 


not  to  vary, 
add  to,  or  ex- 
plain, the  writ- 
ten Contract. 
Upon  the  am- 
biguous Terms 

of  a  Contract,  Evidence  may  clearly  be  admitted  in  support  of  tht 
as  including  or  Defence  to  a  Suit  in  a  Court  of  Equity  for  the  specific 
excluding  the  Performance  of  a  Contract  against  the  plain  Intention; 
Timber,  the  ^riere  it  can  be  clearly  established,  that  the  one  did  not 
A^^^Hm  understand,  that  he  was  selling  what  the  other  conceived 
that  he  was  buying.     In  such  a  Case,  existing  bon&Jide, 


for  specific 
Performance 


dismissed ;  and 


and  established  by  clear  Evidence,  the  Court  would  refuse 


havingthrough-  t0  execute  lhe  Agreement;  leaving  the  Party  to  Law. 

out  insisted  (^  15  Ves.  5iQ. 

upon  his  Con- 
struction, he  was  not  permitted  to  compel  the  Vendor  to  convey  upon  theTenm 
he  originally  offered. 


(1)  Wall*.  Stubbs,  l  Mad.  Rep.  80. 


Ths 
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The  Object  of  this  Evidence  is  to  explain  an  Atihignitfr 
on  the  Pace  of  the  Conditions  of  Sale ;  and  its  Nature  is, 
that  die  Auctioneer  before  the  Sale  stited  to  the  Company* 
in  die  Presence  of  Persons,  bidding  for  the  Plaintiff,  that 
the  Timber  on  the  different  Lots  was  to  be  paid  for  at a 
Valuation ;  that  several  Persons  would  have  bid  consider* 
ably  more,  if  they  had  not  by  that  Explanation  been  led  t» 
aonchtde,  that  they  should  have  a  farther  Sum  to  pay  for 
the  Timber. 


1813. 


Clowes 
v. 

HjCGINSOOt. 


The  Case  otGunnis  v.  Erhdrt  (a),  respecting  Evidence 
of  Declarations  by  die  Auctioneer  against  the  printed 
Conditions,  was  not  followed  by  any  Decision  until  the 
Case  of  Higginson  v.  Clowes;  and  in  Drewey.  Warming* 
ton  (6)  Lord  Alvanley,  with  Gurmis  v.  Erhart  before 
him,  admitted  Evidence  to  explain!  and  almost  to  oontta* 
diet,  the  printed  Particular;  certainly  not  understanding 
himself  as  contradicting  that  Case;  but  clearly  expressing 
Us  Opinion,  that  such  Evidence  ought  to.  be  received; 
and  deciding  upon  it. 


If  however  these  Declarations  cannot  be  received  as  Evi- 
dence toex  plain  an  Ambiguity,  it  cannot  be  refused  asa  De- 
fence to  a  Bill  for  specific  Performance  of  a  Contract :  a 
Suit,  in  which  the  Defendant  may  shew,  not  only  what  tha 
Agreementwas,butunderwhatCircumstancesit took  place; 
that  in  this  Instance  the  Sale,  including  the  Timber,  at  tha 
Price,  that  was  bid,  proceeded  from  Miaapprehension,  not 
only  on  his  Part,  but  under  -which  ail  Persons  present 
laboured ;  influencing  them  to  limit  their  Biddings  a  aCaae 
therefore  of  extreme  Hardship ;  sufficient  of  itself  without 
Fraud  to  induce  a  Court  of  Equity  to  refuse  its  Aid  to  the 
Purchaser  to  obtain  so  great  an  Advantage.    This  Dis- 

(a)  l  Hen.  Blacks.   2§0.         (b)  At    the    Roll*,   24th 

April,  1800. 

tinction 
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1813.         function  between  cancelling  and  specifically  performing  ai 

Clowes       Agreement,  receiving  parol  Evidence  on  the  one  Case,  to 

r.  rebut  an  Equity,  refusing  it  in  the  other,  to  alter,  explain, 

HiGomsotf  •    or  «dd  to,  the  written  Contract,  was  established  in  Ssoegc 

v.  Taylor  (a) ;  and  has  been  followed  in  many  modem 

Cases:  Woollam  v.  Hearn  (6),  Ramsbottomv.Gotde*[c): 

was  admitted  by  Lord  Redesdale  in  Clinan  v.  Cooke  (i); 

and  is  particularly  illustrated  in  The  Marquis  of  Town&ad 

v.  Stangroom  (e). 

The  Vice-chancellor. 

.  The  Exclusion  of  parol  Evidence,  offered  to  cxpttsV 
add  to,  or  in  some  Way  to  vary,  a  written  Contract,  relsM 
to  Land,  stands  upon  two  distinct  Grounds :  not  simply* 
being  in  direct  Opposition  to  the  Statute  of  Frauds  (/)* 
but  also  upon  the  general  Rule  of  Evidence,  independent  of 
that  Statute.  The  Writing  must  speak  for  itself;  and  cs* 
receive  net  Aid  from  extrinsic  Evidence  of  this  more  loose 
sjnd  dissatisfactory  Nature.  That,  which  is  the  Rule  of 
Law,  prevails  equally  in  Courts  of  Equity ;  which  admit  as 
different  Rule  of  Evidence  upon  this  Subject;  and  diss 
fiir  the  Rule  is  perfectly  clear;  rejecting  parol  Evidence 
offered  by  the  Plaintiff  to  constitute,  vary,  or  explain,  * 
Contract  in  Writing  concerning  Land ;  of  which  he  seeks 
the  specific  Performance  in  a  Court  of  Equity.  Tbt 
Difficulty  is,  how  far  Evidence  is  admissible,  offered  ss  a 
Defence  against  a  Bill,  praying  a  specific  Performance. 
Upon  that  there  undoubtedly  are  many  Cases,  where  the 
Evidence  has  been  received;  and,  without  enumerating  the 
Authorities,  it  may  clearly  be  admitted  for  that  Purpose  upon 

{a)  For.  234.  (d)  1   Sch.  and  Le  JVsy> 

"  <»)7P*.211.  22. 

(c)  Ante,  165.    Winch  v.        (e)  6  Ves.  328. 
Wmchuter,  ante,  3/5.  (/)  Stat.  7Q  Ch.  3,  CS. 
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*  plain  and  obvious  Principle ;  that  a  Court  of  Equity  i§  1^13« 

not  bound  to  interpose  by  specifically  performing  the  Cod?       q^q  w_ 
tract  and  though  the  Subject  and  Import  of  the  written  „# 

Contract  are  clear,  so  that  there  is  no  Necessity  to  resort    Higginson* 
to  Evidence  for  its  Construction,  yet,  if  the  Defendant  can     Specific  Per* 
ahew  any  Circumstances  dehors,  independent  of  the  Writ-  formance  dis- 
ing,  making  it  inequitable  to  interpose  for  the  Purpose  of  cretionary. 
ft  specific  Performance,  a  Court  of  Equity,  having  satis- 
factory Information  upon  that  Subject,  will  not  interpose. 

The  Rule,  admitting  Evidence  in  those  Cases,  is  intelU-> 
gible  and  clear.  It  is  admitted  not  to  vary  an  Agreement* 
as  it  is  expressed  open  to  no  Objection,  and  therefore 
upon  the  Letter  binding,  but  to  shew  Circumstances  of 
Fraud;  making  it  unconscientious  in  the  Party,  who  so  obw 
tained  it,  to  insist  upon,  and  unjust  in  the  Court  to  decree, 
die  Performance. 

Fraud  is  not  the  only  Head,  upon  which  parol  Evidence, 
may  be  received,  and,  if  made  out  satisfactorily,  a  spa* 
Cific  Performance  may  be  refused.  Upon  clear  Evidence 
of  Mistake  or  Surprise,  that  the  Parties  did  not  understand 
^ach  other,  it  is  introduced,  not  to  explain,  or  alter,  the 
Agreement,  but  consistently  with  its  Terms  to  shew  Cir* 
cumstances  of  Mistake  or  Surprise,  making  a  specific  Per- 
formance, as  in  the  Case  of  Fraud,  unjust;  and  therefore 
*ot  conformable  to  the  Principles,  upon  which  a  Court  of 
Equity  exercises  this  Jurisdiction.  There  is  however  con- 
siderable Difficulty  in  the  Application  of  Evidence  under 
this  Head;  calling  for  great  Caution,  especially  upon  Sale* 
by  Auction,  lest  under  this  Idea  of  introducing  Evidence 
of  Mistake  the  Rule  should  be  relaxed  by  letting  it  in  to 
explain,  alter,  contradict,  and  in  Effect  get  rid  of,  a  written 
Agreement.  In  Sales  by  Auction  the  real  Object  of  in- 
troducing Declarations  by  the  Auctioneer  or  other  Persona 
u  to  explain,  alter,  or  contradict,  the  written  Contract;  in 

Effect 
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Effect  to  substitute  another  Contract ;  and,  independent  of 
Authority,  I  should  be  much  disposed  to  reject  soeh  De- 
clarations, as  open  to  all  die  Mischief,  agahrat  which  the 
Statute  was  directed,  and  also  violating  the  Ride  of  Lav, 
which  prevailed  previously;  whether  offered  by  a  Phnntt^ 
seeking  a  Performance,  or  by  a  Defendant,  to  get  rid-tf 
die  Contract :  a  Distinction,  which  it  is  difficult  to  adoft, 
where  the  Evidence  is  introduced  to  shew,  that  the  Writ- 
ing, purporting  to  be  the  Contract,  is  not  the  Contract; 
that  there  is  no  Contract  between  them,  if,  that,  which  a 
ptfoved  by  parol,  does  not  make  a  Part  of  it  That  does 
not  depend  upon  the  Principle,  on  which  a  Defendant  i 
permitted  to  shew  Fraud,  Mistake,  or  Surprise,  collated 
to,  and  independent  of,  the  written  Contract :  the  Object 
in  the  other  Case  being  to  get  rid  of  the  Contract  by  ei- 
plaining  it  away. 


I  do  not  recollect  any  Instance,  that  Evidence,  offered 
in  that  View,  has  been  received :  but  there  are  Cases,  is 
which  it  has  been  rejected.  The  Case  of  Jenkinmmw. 
Pepys  (aj,  which  I  well  remember,  was  very  hard  upesr 
the  Vendor;  who  clearly  intended,  that  the  Plantation ii 
die  Nursery  should  be  valued  distinctly  from  the  Timber, 
which  the  Defendant  was  to  take  with  the  Estate.  Itms 
pressed,  that  at  the  Auction  a  distinct  Statement  was  tbA, 
that  there  was  to  be  a  separate  Valuation  of  die  Nursery; 
and  that  the  Defendant,  or  his  Agent,  was  present,  wad 
beard  that  Declaration:  but  the  Opinion  of  the  Court  wei 
clear,  that  Evidence  of  that  Declaration  could  not  be 
received ;  being  offered  to  supply  a  Defect ;  to  alter  ■ 
some  Respect  the  written  Import  of  the  Contract 

The  same  Decision  has  been  made  in  other  Gssest 
That,  which  comes  nearest  this,  is  Romsbottom  v.  G*- 


(a)  In  the  Court  of  Exchequer :  stated  15  Ves.ni. 
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den  (a)  ;  in  which  the  parol  Evidence  seems  to  have  had  1813. 

the  Effect  in  some  Degree  of  altering  the  written  Contract)       Clowks 
which  was  silent  as  to  the  Expence  of  making  out  ttfe  Vm 

Title :  but  according  to  the  general  Rule  the  Vendor  with-    Higginsoku 
out  Stipulation  to  the  contrary  must  bear  the  Expence  of    y     ,         • 
making  out  his  own  Title.    If  the  Evidence  there  offered  at  ^  j^p^^ 
can  fairly  be  brought  under  the  Head  of  Mistake,  the  0f  making  out 
Defendant,  who  sold  reluctantly,  having  uniformly  in-  his  Title, 
tended,  and  given  Instructions  accordingly,  that  the  Ex- 
pence  should  be  borne  by  the  Purchaser,  that  does  not 
infringe  upon  the  Principle  I  have  stated,  that  parol  Evi- 
dence of  Fraud,  Mistake,  or  Surprise,  may  be  received  at 
. *  Ground  of  Defence  against  a  specific  Performance. 

No  Authority  having  decided,  that  Evidence  can  be 
received  except  upon  one  of  those  Grounds,  these  Do* 
clarations  are  offered,  where  the  Parties  have  contracted 
in  Writing  upon  a  Subject,  distinctly  adverted  to  in  their 
written  Contract;  which  makes  a  Provision  for  it,  whether 
explicit  and  satisfactory  is  not  material :  but,  as  here  is 
so  Fraud,  Mistake,  or  Surprise,  the  Evidence  of  these 
Declarations  must  be  rejected ;  as  &  was  rejected  in  the 
other  Cause  between  the  same  Parties  by  the  Master  of 
the  Rolls;  who  certainly  left  the  Question  open  as  to 
these  Defendants:  but,  my  Opinion  being,  that  this  Evi- 
dence is  offered  to  contiradict,  explain,  or  vary,  the  written* 
Contract,  and  not  for  any  of  the  Purposes  I  have  stated* 
as  forming  Exceptions,  the  Evidence  is  equally  inadmissi* 
ble  in  this  Case, 


The  Evidence  having  been  rejected,  the  following  Judg* 
ment  was  pronounced  by  the  Vice-Chancbllob, 

(a)  AnU>  165. 
Vol.  I.  Mm  The 
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1815.  The  Bill  in  the  other  Cause  between  these  Parties  was 

Clowes       dismissed  without  Costs :  the  Matter  of  the  Rolls  certainly 
Vt  4ft  deciding,  what  would  be  the  Effect  of  a  Bill  for  spe» 

Higgjnson.  "fic  Performance,  filed  by  die  other  Party,  the  Defendant 
in  that  Cause ;  but  conceiving,  that  a  specific  Performance 
ought  not  to  be  decreed  against* him,  having  purchase! 
nnder  a  Mistake,  to  be  fairly  collected  from  the  Circum- 
stances, disclosed  by  the  written  Contract,  and  appearing 
before  the  Court.  The  Master  of  the  Rolls  certainly 
puts  no  direct  Construction  on  the  Contract;  obserriog 
npon  the  Difficulty,  that  attends  any  Construction  of  it; 
and  not  determining,  that  the  Defendant's  is  preferable, 
concludes,  that,  admitting  it  to  be  erroneous,  he  aboaU 
not  be  held  bound  to  perform  the  Contract  in  the  Plain- 
tiff's  Sense;  leaving  it  not  absolutely  decided,  which 
was  the  right  Construction;  and,  even  supposing  the 
Plaintiffs  the  true  one,  if  the  Terms  were  so  ambignoos 
as  to  lead  the  Defendant  to  a  different  Construction 
who  consequently  purchased  under  a  Mistake,  he  shoaU 
not  be  compelled  specifically  to  perform  die  Contract 
The  Master  of  the  Rolls  in  forming  that  Coaduasa 
adopts  Lord  Thurlow'n  Opinion  in  CaherUy  v.  WiU 
Hams  (a) ;  and  seems  to  think,  the  Consequence  of  such  a 
Mistake  would  be,  that  in  Reality  there  was  no  Agreement 
between  them ;  that,  misunderstanding  each  other,  the  em 
proposing  to  buy  one  Thing,  the  other  to  sell 
a  Contract,  so  founded  in  Mistake,  cannot 
with  Justice  be  executed  ;  as  the  Effect  would  be,lta 
the  one  must  pay  jf  2000  more,  or  the  other 
<£2000  less,  than  he  intended. 


That  Bill  being  dismissed,  this  Bill  is  filed  by  the  De- 
fendant in  that  Cause ;  desiring,  that  his  Construction  may 
be  put  upon  the  Agreement ;  which  is  resisted  by  the  ?ea» 


(a)  i  rtf.jun.aia 
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dors,  standing  on  their  Construction ;  according  to  which 
they  never  intended  to  sell  the  Timber.  Here  then  is  a 
Contract  in  Writing,  differently  construed  by  the  Two 
Parties ;  and  the  Court  has  been  unable  to  put  any  Con- 
struction upon  it;  coming  merely  to  the  Conclusion,  that 
there  was  a  Mistake;  and  the  only  Distinction  between 
the  Cases  is,  that  now  the  Vendors  are  the  Defendants;  and 
die  Mistake  and  Ambiguity  is  rather  to  be  imputed  to  that 
Party,  whose  Agent  framed  the  Particular.  With  that 
single  Exceptiou,  that  the  one  may  be  considered  as  not 
so  much  the  Author  of  the  Agreement,  though  it  is  signed 
bj  both,  these  Parties  are  in  precisely  the  same  Situation; 
and  this  Cause  comes  before  the  Court  under  the  same  Cir- 
cumstances :  a  Bill  for  the  specific  Performance  of  an 
Agreement,  founded  in  Mistake. 


1813. 
Clowbs" 

V. 

HlCKHWaON.' 


Different  Interpretations  have  been  put  upon  the  eighth 
Article  of  this  Particular.  It  has  been  represented  as  a 
mere  Repetition  of  what  is  said  before  as  to  the  Timber 
on  Lots  4  and  5:  or  that,  if  carried  farther,  it  must 
be  confined  to  Lot  2:  the  Seven  preceding  Articles 
riding  over  all  the  Lots ;  and  the  Question  is,  whether 
that  Article  applies  to  Lot  2  alone,  to  Lots  4  and  5 
alone,  or  to  all  die  Seven  Lots.  Applied  to  Lots  4 
and  5,  it  is  a  mere  Repetition  of  what  had  been  already 
provided  for ;  and  there  was  no  Use  in  adding  that  Con* 
dhion  with  reference  to  those  Lots.  Was  it  then  intended 
to  apply  to  Lot  2  only?  That  derives  considerable  Ar- 
gument from  the  preceding  Part  of  the  eighth  Condition, 
applicable  to  that  Lot  exclusively,  and  from  the  special 
Provision  for  a  separate  Valuation  of  the  Timber  upon 
Lots  4  and  5 :  but  is  not  very  consistent  with  the  De- 
scription of  the  Timber,  which  the  Particular  holds  out 
as  a  Temptation  to  Purchasers  as  to  Lot  2  as  well  as 
Lot  I.  The  Effect  upon  this  Construction  must  be,  that 
as  to  both  those  Lots,  though  the  Purchaser  is  to  have 
M  m  %  all 
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Clowbs 

HlTOIKSOK. 


all  the  Inducement  to  bid,  that  would  be  derived  from  the 
Timber,  it  is  to  be  the  Subject  of  separate  Valuation. 

Is  this  Condition  then  to  be  applied  generally  to  all  the 
Lots  ?  Upon  that  Hypothesis  it  is  open  to  the  Observation 
that  in  some  Degree  it  infringes  upon  the  plain  Import  of 
all  the  preceding  Conditions,  taken  together :  a  separate 
Valuation  being  expressed  only  as  to  two  Lots.     It  is  ex- 
tremely difficult  to  put  any  Construction-upon  an  Instru- 
ment, so  loosely  and  imperfectly  expressed  in  every  Part; 
and,  not  meaning  to  say  decisively  what  is  die  true  Con- 
struction, if  I  am  forced  to  intimate  an  Opinion  among  all 
these  Difficulties,  I  incline,  as  openjo  the  least  Objection 
to  understand  the  Vendor  as  stating,  with  regard  to  all 
the  Lots,  that  the  Timber  shall  be  separately  valued. 
Describing  the  Timber  on  Lots  4  and  5,  a  separate 
Valuation  of  which  is  expressly  directed,  as  to  all  die  rest 
Ke  gives  a  general  Direction,  that  the  Purchaser,  meaning 
the  Purchasers  of  the  several  Lots,  shall  take  the  Timber 
at  a  Valuation.    What  Timber  ?    Can  he  be  conceived  to 
mean  die  Six  Pieces  of  Elm  and  Ash;  with  so  mock 
Anxiety  repeating  that  Direction  as  to  those  trifling  Arti- 
cles, before  expressly  provided  for  ?  He  must  be  supposed 
to  have  some  farther  Meaning;  which, I  think,  was,  (fart 
the  Purchaser  of  each  Lot  shall  take  the  Timber  at  a  fcir 
Valuation,  not  confined  to  any  Lot  specifically ;  which  » 
not  inconsistent  with  the  express  Direction  as  to  the  Lot! 
4  and  3. 


I  do  not  say  decisively,  that  this  is  die  Construction: 
nor  can  I  say,  that  the  Vendor  did  not  mean  to  reaerve  a 
subsequent  Valuation  of  the  Timber :  but  the  Expression 
is  so  ambiguous,  that  it  might  mislead  the  Purchaser. 
What  then  is  the  Result  of  a  Contract,  so  ambiguous  at 
to  lead  both  Parties  to  a  mistaken  Construction,  without 
Fraud  or  Misconduct  in  either  i    A  Court  of  Equity  by 
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enforcing  such  a  Contract  wodd  do  gross  Injustice.  Why         1813. 
is  not  Mistake,  upon  which  the  Master  of  the  Rolls       n~^~m 
let  off  die  Purchaser,  equally  to  let  off  the  Vendor  ?    By  r 

enforcing  the  Contract  I  must  deprive  the  one  of  his  jiiGGiNSOif. 
Estate  for  £2000  less,  or  make  the  other  pay  cf  2000 
more,  than  each  intended.  I  do  not  meau,  that  any  De- 
gree of  Doubt  is  to  prevent  the  Court  from  putting  the 
beat  Construction  it  can  upon  the  Contract :  but,  if  there 
it  such  a  Degree  of  Doubt  and  Ambiguity,  that  the  Court ' 
can  come  to  no  other  Conclusion,  than  that  the  Parties 
did  not  rightly  understand!  what  the  one  meant  to  buy,  and 
the  other  to  sell,  and  upon  that  Ground  of  Mistake  the  one 
has  been  let  off,  that  is  a  Ground  for  refusing  in  a  Court 
of  Equity  to  perform  a  Contract,  the  Effect  of  which  must 
be  so  much  Injustice  to  one  Party  or  the  other.  That  is 
die  Ground,  upon  which  the  Lord  Chancellor  proceeded  in 
The  Marquis  of  Townshend  v.  Stangroom(a)>  and  Lord 
Thurlow  in  Calverleyv.  Williams  (b)  held,  that,  one  Party 
intending  to  buy  what  die  other  never  intended  to  sell, 
there  was  no  Contract.  This  Case  affording  the  same 
Ground  of  Mistake,  upon  which  the  other  Cause  was 
decided  at  the  Rolls,  and  no  Circumstance  of  Difference, 
except  that  the  other  Party  is  become  the  Plaintiff,  cannot 
be  distinguished ;  and  must  meet  the  same  Fate  :  the  BUI 
must  be  dismissed :  but  in  such  a  Case  of  innocent  Mis- 
take, neither  Party  meaning  to  take  an  Advantage,  I  wiU 
not  give  Costs, 


The  Plaintiff  proposed  to  take  the  Estate  according  to 
tbt  Defendant's  Construction;  paying  for  the  Timber 
upon  a  separate  Valuation.  This  was  objected  to  by  die 
Defendants,  as  unreasonable  after  all  this  Litigation ;  and 
the  Bill  not  being  framed  for  that  Purpose. 

[o)GVes.$29.  (b)  l  Ves.  jun.^10. 

M  m  3  Mr. 


1813, 
May  21. 
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Mr.  Hart,  and  Mr.  Bell,  for  the  Plaintiff,  referred  to 
Woollam  v.  Hearn  (a);  and  relied  on  the  Passage  in  the 
Bill,  "  hereby  offering  to  perform  the  said  Agreement 
"  according  to  the  true  Intent  and  Meaning  thereof,"  and 
the  Answer,  submitting  to  execute  a  Conveyance  to  the 
Plaintiff  on  Condition,  that  he  would  take  the  Timber  at 
a  Valuation ;  observing  that  a  Plaintiff,  having  stated  one 
Construction  in  his  Bill,  may  adopt  another  at  the  Bar; 
and  have  Relief  accordingly :  Lindsay  v.  Lynch  (6). 

Sir  Samuel  Romilly,  in  Reply. 

The  Offer  by  the  Bill  does  not  bind  the  Plaintiff  to 
perform  the  Agreement  according  to  whatever  Construc- 
tion the  Court  shall  put  upon  it ;  but  adopts  a  partkahr 
Construction ;  and,  praying  certainly  that  it  may  be  per- 
formed according  to  the  true  Construction,  must  be  unde»> 
stood  to  mean  that,  which  he  has  before  stated  as  his  Con- 
struction. The  Bill  has  no  alternative  Words :  nor  cosW 
that  be  the  Intention.  This  Election  is  most  uncoa- 
scientiously  insisted  on  against  the  Will  of  die  Defendant 
at  the  Distance  of  Five  Years,  whatever  Change  lasy 
have  taken  place  in  the  Value  of  the  Estate  :  the  Plaintiff 
first  contending  through  all  this  Litigation,  that  he  was  to 
have  this  Purchase  for  £ 2000  less  than  the  Defendant's 
Price j  yet  feeling  the  Bargain  so  very  advantageous,  tint 
he  is  now  willing  to  pay  J&20O0  more. 

The  Vice-chancellor. 
I  feel  great  Difficulty  in  compelling  die  Defendants  to 
convey  upon  the  Terms  now  proposed.  I  do  not  under- 
stand the  Bill,  taken  altogether,  as  meaning  that  ike 
Plaintiff  is  ready  to  perform  the  Agreement  according  to 
any  Construction  the  Court  may  pat  upon  it;  throwing 


(a)  7  Ves.  211. 


(i)a&i,Al^l. 
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the  Construction  upon  the  Court  The  Plaintiff  has  uni- 
formly contended,  both  at  the  Rolh  and  here!  from  the 
Commencement  of  these  Suits  to  the  last  Decree,  that  he 
never  made,  or  intended,  any  Agreement  but  to  take  the 
Estate  with  the  Timber  upon  it,  with  the  Exception  of 
Lots  4  and  5 ;  and  as  Evidence  of  that  he  adduces 
this  Paper ;  to  make  out  his  Construction.  This  is  not 
like  the  Case,  to  which  it  has  been  compared;  a  Plaintiff 
calling  upon  die  Court  to  construe  and  execute  a  Will 
according  to  the  true  Construction;  suggesting  that,  which 
he  conceives  to  be  so :  but  this  Plaintiff  merely  submits  to 
perform  the  Agreement,  as  he  intended  it ;  according  to 
the  true  Intention,  as  he  represents  it ;  that  is,  to  have  the 
Timber  with  the  Estate ;  never  meaning  to  pay  for  the 
Umber  separately.  The  Defendants  insist  on  the  contrary 
Construction,  as  that,  which  was  intended  by  them.  Though 
there  is  but  one  Paper  referred  to,  containing  the  Particu- 
lar, Conditions,  and  Declarations,  in  Truth  there  are  Two 
distinct  and  opposite  Agreements,  one  insisted  on  by  each 
Party,  as  evidenced  by  that  Paper :  the  one  including,  the 
other  excluding,  the  Timber.  In  such  a  Case  of  mutual 
Mistake,  the  one  not  intending  to  sell,  what  the  other  meant 
to  buy,  the  Court,  feeling  the  Injustice  of  giving  to  either 
a  Performance  upon  Terms,  to  which  the  other  never 
agreed,  has  come  to  the  Conclusion,  that  there  is  no  Con- 
tract between  them ;  that  they  did  not  rightly  understand 
each  other;  and  therefore  it  is  not  possible  without  Con- 
sent to  compel  either  to  take  what  the  other  has  offered. 
This  Plaintiff  having  uniformly  up  to  the  Hearing  insisted 
on  his  Construction,  as  the  only  Contract  between  them, 
not  offering  to  take  up  the  other  Construction,  which  die 
Defendant  was  at  one  Time  willing  to  have  performed,  it 
is  perfectly  different  from  calling  upon  the  Court  to  declare 
the  true  Construction,  and  submitting  to  perform  according 
to  that*  The  Court,  having  in  both  Instances  considered  the 
Transaction  as  too  ambiguous  to  form  the  Foundation  of  * 
M  m  4  Contract, 


1813. 


Clowes 

v. 

HlGGINSON. 
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1813. 


Clowes 

HlGGINSON. 


Contract,  cannot  now  take  this  Passage  in  the  Answer  0 
the  Ground  of  a  Decree  for  specific  Performance  again* 
the  Will  of  the  Defendants;  and  compel  diem  to  accept 
Terms,  which  they  once  offered,  bat  to  which  the  other 
Party  would  not  then  consent. 

The  Bill  must  therefore  stand  dismissed  without  Costs. 


1813, 
May  26. 

Demurrer  to  a 
Bill  for  Re- 
demption of  a 
Mortgage  upon 
Twenty  Years 
Possession  by 
the  Mortgagee 
over-ruled, 
upon  Allega- 
tion of  Admis- 
sion of  the 
Mortgage  Title 
within  that 
Period. 


HODLEu.HEALEY. 

THE  Bill  stated,  that  hi  the  Year  1777  the  Defendant 
having  contracted  with  Sarah  Smith  and  Elizabeth 
Smith,  an  Infant,  by  her  Guardian,  for  the  Purchase  of  the 
Equity  of  Redemption  of  Two  Houses,  then  in  Mortgage 
for  <£S00  and  £200,  entered  into  Possession,  paid  off  die 
Mortgages,  and  took  Assignments ;  but  did  not  pay  the 
Purchase-money  of  the  Equity  of  Redemption ;  alledging 
Defects  in  the  Title.  In  1782  Elizabeth  Smith  having 
married  Hodle,  they  with  Sarah  Smith  filed  a  Bill 
against  the  Defendant  for  a  specific  Performance.  On  the 
24th  of  January,  1484,  the  Parties  to  that  Suit  signed  an 
Agreement,  that  the  Plaintiffs  should  cancel  the  original 
Agreement,  and  dismiss  their  Bill  with  Costs,  to  be  al- 
lowed the  Defendant  in  his  Account  of  die  Rents  and 
Profits,  if  the  legal  and  equitable  Right  then  was  in,  or 
should  afterwards  come  to,  the  Plaintiffs  in  that  Suit;  and 
that  until  Payment  of  such  Costs,  &c.  there  should  be  no 
Redemption. 

The  Billy  farther  stating,  that  the  Defendant  had  ever 
since  continued  in  Possesion  as  Mortgagee  without  Ac- 
count, 
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count,  though  AppEdttions  bad  at  Timet  been  made  to 
bin,  set  forth  a  Letter  in  Answer  to  one  of  those  Appli- 
cations, made  in  June,  1804,  by  the  Plaintiff,  whose  Wife 
was  dead,  leaving  One  Daughter  only :  die  Defendant  in 
that  Letter  referring  particularly  to  die  Agreement  of 
January,  1784;  and  generally  proposing  to  advise  upon 
the  Interest  of  the  Plaintiff's  Daughter.  The  Bill  then 
alledging,  that  the  Rents  had  long  since  liquidated  the 
Incumbrances,  prayed  an  Account  and  Reconveyance. 

To  this  Bill  the  Defendant  put  in  a  general  Demurrer 
for  want  of  Equity. 

Sir  Samuel  Somilly,  and  Mr.  Barber,  in  support  of  the 
Demurrer,  contending  that,  the  Defendant  having  been 
upwards  of  Twenty  Years  in  Possession  without  Account, 
the  Plaintiffs  were  not  entitled  to  redeem,  and  that  this 
Objection  may  be  taken  by  Demurrer  (a),  cited  the  fol- 
lowing Authorities: — Eure  v.  White  (6),  Knowles  v. 
Spence  (c),  St.  John  v.  Turner  (d),  Isham  v.  Cole  (e), 
Jenner  v.  Tracey  and  Belch  v.  Harvey  (f),  Anon.  Co.  (g^ 
Aggas  v.  Pickerelt  (A),  Pearson  v.  Pulley  (t),  Hartpole  v. 
■  (ft),  Conway  v.  Shrimpton  (/),  and  — —  v.  Lord 


(a)  See  Mr.  Cox's  Note  to 
Cook  v.  Arnham,  3  P.  Wms. 
287  >  an(*  dggas  v.  Pkkerett, 
3  Atk.  225  ;  Lord  Redesdale'* 
Treat.  Plead.  254,  253,  and 
the  Authorities  referred  to. 
Edsell  v.  Buchanan,  2  Vet.  jun. 
85.  (1) 

(4)  2  Vent.  340.  1  Eg.  Ca. 
Ah.  313. 

(t)  I  Eg.  Ca.  Ab.  315. 


(d)  2  Ver*.  418. 

(e)  l  Ch.  Rep.  68. 

(/)  In  Note  to  Cook  ▼, 
Arnham,  3  P.  Wm$.  387. 

(g)3  Atk.  319. 

(A)  3  Atk.  225. 

(0  1  Ch.  Ca.  102. 

(*)4firo.P.C.3&. 

(0  15  Vin.  Ab.  p.  466, 
pi.  9. 


(1)  4Bro.  C.C.254.  See  also    Eraser  v.  Moorf  Bi^nb.  54*— 

2  &A>  and  Ljf.  637,  <538.—    4  r«-  4^ 

Anneshy, 


1813. 
HODLE 

HftALSY. 
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1013.         Amt$la/(*\  Perry  t.  Urnrtkm  {i%  l**4  UAdtUi 
U^,        Tremtise  (<),  tad  FosUr  ▼.  jfafeapti  (rf). 

Hbalst.  Mr.  Bm*,  mi  Mr.  Cooke,  kt  **¥&*&. 

Ad  mitting,  that  this  Court  ids  by  Analogy  to  tbeStass* 
of  Limitations  (*),  and  that  a  Demurrer  is  aa  available  a 
a  Plea  to  take  Advantage  of  sachaLeagthof  Prissy  anos, 
this  Case  is  not  within  the  general  Rule,  precluding  B* 
demption :  the  Defendant  having  within  Twenty  Yean 
actually  treated  the  Property  «  mortgaged^  A  Plea  is, 
however,  evidently  die  more  proper  Cborse.;  and,  as  lea* 
can  be  taken  by  the  Plaintiff  on  the  Facts  set  up,  ought  to 
be  encouraged.  This  is  a  Demurrer  for  want  of  Equity 
simply :  but  the  Analogy  to  the  Statute  of  limitations 
does  not  proceed  on  that  Ground ;  but  opposes  a  statutory 
Bar  to  the  Relief.  This  Defendant  in  1804,  clearly  ac- 
knowledged himself  a  Mortgagee.  Demands  were  made 
by  the  Mortgagors  even  subsequent  to  that  Period;  and 
though  at  Law  die  Demand  must  be  by  Action,  to  prevent 
the  Effect  of  the  Statute,  in  Equity  the  mere  Demand  is 
equivalent. 

The  Vice-Chancellob. 

There  is  no  Doubt,  that  in  1784  the  Estate,  of  which 
this  Bill  seeks  a  Redemption,  belonging  to  Sarah  sad 
Elizabeth  Smith,  was  redeemable.  The  Question  is 
whether  upon  the  Facts,  stated  in  the  Bill,  the  Plajptiff  is 
now  entitled  to  redeem.  Upon  the  general  Principle  theft 
can  be  no  Dispute,  that  a  Mortgagor,  coming-to  redeem 

(a)  2  Sch.  and  Lef.  630,  (d)  Argued  after  last  7W- 
632.  nity  Term.   See  also  17  ftf. 

(b)  2  Bro.  C.  C.  397.  99. 

(c)  Page  213-  (e)  21  Joe.  1.  c  Id 

after 


GASES  IN  CHANCERY.  CZB 

after  Twenty  Years  Possession  by  the  Mortgagee,  without         1813. 
shewing  some  Act,  in  which  it  was  treated  as  a  Mortgage        Hodlb 
within  that  Period,  is  too  late.    Does  this  Bit!  then  state  v 

any  Facts,  taking  this  Case  out  of  that  general  Principle,      Hbaliy. 
adopted  by  Analogy  to  the  Statute  of  Limitations,  and    Leiwth  of 
giving  the  Right  to  Redemption  after  the  Lapse  of  Twenty-  jime  adopted 
eight  Years?    With  regard  to  the  Prayer  of  Discovery,  if  iu  Equity  by 
not  entitled  to  Relief  the  Plaintiff  cannot  have  the  Dis-  Analogy  to  the 
covery.    By  the  Import  of  the  Agreement  of  1784,  the  Statute  of  Li- 
Defendant  unquestionably  was  recognized  as  a  mere  Mort-  nutations, 
gagee.    It  is  said,  that  Agreement  per  se,  followed  by  no  Plaintiff,  not 
Act,  is  an  executory  Contract,  establishing  his  Character  entitled  to  Re- 
of  Mortgagee,  and  making  him  liable  to  account:  but  the  lief,  cannot 
Effect  of  that  cannot  be  more  than  an  actual  Mortgage.  haveDiscovery. 
The  Agreement  to  account  gives  it  a  Date  at  that  Time : 
but  if  for  Twenty  Years  afterwards  he  has  done  no  Act  as 
Mortgagee,  he  is  entitled  to  the  Benefit  of  the  Analogy  to 
the  Statute.     Elizabeth  Smith  was  ynder  the  Disability  of 
Coverture ;  and  there  must  have  been  the  Disability  of 
Infancy,  until  both,  being  Daughters,  came  of  Age:  a 
considerable  Period  therefore  must  have  elapsed,  before 
their  Claim  could  be  barred. 


There  is  no  Doubt,  that  Advantage  may  be  taken  of 
this  Objection  by  Demurrer ;  if  the  Bill  so  states  the 
Case,  that  there  is  nothing  to  interfere  with  the  Effect  of 
the  Lapse  of  Time,  to  the  Benefit  of  which  the  Defend- 
ant is  entitled;  but  it  is  difficult  to  suppose  such  a  Case; 
the  Bill  not  alledging  something  to  take  it  out  of  the 
Analogy  to  the  Statute.    The  Question  is,  whether  this 
Bill  does  state  any  thing,  taking  it  out  of  that  Analogy  ; 
and  amounting  to  a  Recognition  of  the  Character  of  Mort- 
gagee :  it  states,  that  in  1784  he  did  in  fact  hold  as  Mort- 
gagee, and  was  accountable  as  such;  that  the  Plaintiffs  had 
the  Equity  of  Redemption ;  and  make  frequent  Applica- 
tions 
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181S.  ffons  for  an  Account:  but  the  mere  Demand  of  an  Account 

jT'Tj'  is  not  alone  sufficient  to  prevent  the  Effect  of  the  Length 

Vv  of  Time.    It  is  represented  as  equivalent  to  actual  Entry; 

Uealiy.  wh*ch  **  sufficient  to  keep  alive  the  Right  of  a  Person 
Mere  De-  'noised:  but  k  mere  Demand  of  a  Debt,  without  Process, 
twamil  tritium  or  any  Acknowledgment,  is  not  sufficient  to  take  the  Case 
Processor  Ac-  out  °*  **  Statute  of  limitations.  Here  is,  however, 
knowiedgment,  forth***  &*  Correspondence  in  1799, 1S01,  and  this  Letter 
not  sufficient  ™  1804 ;  by  which  he  refers  expressly  to  the  Agreement 
against  the  of  January,  1784 ;  admitting  clearly,  that  he  was  at  that 
Statute  of  Time  a  Mortgagee ;  and  holding  out  the  Terms  of  Re- 

demption. Is  not  that  a  sufficient  Recognition  of  his 
Character  of  Mortgagee;  claiming  the  Benefit  of  it  him- 
self; and  does  it  not  preclude  his  setting  up  any  different 
Tide  from  that  under  the  Agreement  of  1784;  by  which 
they  clearly  stand  in  the  Relation  of  Mortgagor  and  Mort- 
gagee? 

It  is  said,  that  Lord  Thurlow's  Opinion  was,  that  a  mere 
Declaration  of  die  Party,  that  he  is  Mortgagee,  is  not 
sufficient,  unless  some  Act  is  done,  to  keep  alive  die  Cha- 
racter; and  the  Case  of  Perry  v.  Marston  (a)  is  cited: 
but,  I  do  not  collect  that  from  Lord  ThurUrw's  Reasoning. 
The  Question  there  was,  whether  a  verbal  Declaration  by 
the  Mortgagee  after  a  Suit  commenced  was  to  be  opposed 
to  his  Answer,  positively  setting  up  a  distinct  and  separate 
Title.  Lord  Kenyon's  Opinion  was,  that  even  under  such 
Circumstances  his  mere  Declaration  was  sufficient:  but 
Lord  TAurlow,  so  for  from  concurring  in  that,  says  directly 
the  Reverse:  "  I  take  it,  that  a  Man,  taking  Notice  by  a 
"  Will,  or  any  other  deliberate  Act,  wherein  he  recites, 
"  that  he  is  Mortgagee,  either  of  those  Circumstances  will 
"  take  the  Case  out  of  the  Rule,  that  a  Mortgagor  shall 
"  not  redeem  after  Twenty  Years ;"  and  in  the  Conclusion 
seems  to  lay  down  the  Principle,  that  if  a  Party  will  admi^ 

(a)2Bro.  C.  C.397. 

that 
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that  he  is  only  a  Mortgagee,  he  is  bound  by  such  Admis* 
sion ;  and  cannot  resist  Redemption. 

The  single  Question  before  me  is,  whether  die  Defend* 
ant,  in  '1804  referring  to  the  Agreement  of  1784,  does 
not  thereby  admit,  that  he  was  in  Possession  solely  in  the 
Character  of  Mortgagee  upon  the  Footing  of  that  Agree- 
ment. Upon  that  Ground,  I  think,  there  is  sufficient  alleged 
in  this  Bill  to  sustain  the  Right  of  Redemption  >  and 
therefore  this  Demurrer  must  be  over-ruled. 


641 


1613. 

Homb 

v. 
Heal  by. 


GRIFFITH  v.  WOOD, 


1811, 
Moyzu 


A  DEMURRER  having  been  over-ruled  in  this  Cause,    After  De- 
a  Motion  was  made,  as  of  course,  for  a  Month's  murrer  over- 
Time  to  plead  or  answer,  ruled  Order 

of  course  for  a 

The  Register  (a)  objected,  that  the  Order  for  Time  Month  to  plead 
could  not  be  taken  except  in  the  common  Way,  and  upon  or  an8wer* 
the  usual  Allegation, 

Mr.  Cooke,  in  support  of  the  Motion. 

This  Motion  is  made  in  die  common  Way,  except  in 
not  praying  Time  to  demur :  die  Defendant  having  already 
taken  that  Course.  There  is  no  Rule,  that  an  Order  for 
Time  cannot  be  had  after  a  Demurrer  over-ruled.  The 
general  Rule  certainly  is  not  to  permit  more  than  one 
Dilatory :  but  a  Plea  is  considered  as  aji  Answer.  If  tbq 
Defendant  is  not  entitled  to  Time,  as  of  course,  the  Con* 


(«)  Mr.  Walker. 


sequence 
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1815. 

Griffith 

v. 
Wood. 


sequence  must  be,  that  after  die  Demurrer  allowed  lie 
would  be  instantly  in  Contempt,  and  subject  to  Attack* 
ment ;  and,  if  he  is  advised,  that  he  is  not  bound  to  answer, 
die  Effect  will  be  most  unjust  No  Objection  to  this 
Motion  can  be  stated  from  the  Reports  or  Books  ef 
Practice. 


The  Vice-Chancellor  made  the  Order. 


1S13, 

if**. 

Injunction, 
resUainingan 
Executor, 
claiming  under 
the  Will,  and 
elto  by  a  Gift 
from  the  Tes- 
tatrix in  her 
Life,  from 
selling,  upon 
Affidavit  of  un- 
due Influence, 
&c. 


EDMUNDS  v.  BIRD. 

AMOTION  was  made  for  an  Injunction  to  restart 
an  Executor  from  converting  Furniture  and  other 
specific  Property  into  Money,  upon  strong  Affidavits  ef 
his  having  obtained  compleat  Influence  over  the  Testatrix, 
at  au  advanced  Age;  that  from  die  Time  she  became 
acquainted  with  him  she  fell  into  die  Habit  of  exceasve 
Intoxication ;  that  he  prejudiced  her  against  the  Plaintiff 
and  all  her  other  Connections;  and  prevailed  upon  her  to 
make  a  Will ;  also  claiming  the  Property  in  his  Possession 
as  a  Gift  from  the  Testatrix  in  her  life :  the  Plaintiff 
insisting,  that  she  was  equally  incompetent  to  either  Act 


Mr.  Cooke,  in  support  of  the  Motion. 

An  Administration  pendente  Hie  might  have  bee*  ob- 
tained in  the  Ecclesiastical  Court:  but  that  would  wot 
secure  the  Property,  of  4fhich  the  Defendant  has  got  For 
session ;  and  is  about  to  sell ;  and  the  fair  Presumption 
from  the  Circumstances,  disclosed  by  this  Affidavit,  is,  that 
this  Property,  if  converted  into  Money,  will  be  irrecover- 
able. 


Cases  in  chancery.  s*s 

able.    The  Case  of  King  v.  King  (a)  is  *  strong  Autho-  181$. 

rity  for  the  Jurisdiction;  and  Lord  Erskine's  Expression     edmujmos 
in  Richards  ▼.  Chave  (6),  that  this  Court  ought  never  to  v< 

interfere  where  the  Spiritual  Court'can  grant  an  Admmis-  ,  Bird. 
tration  pendente  lite,  must  be  taken  with  the  previous 
Qualification!  that  the  Property  was  not  proved  to  be  in 
Danger.  The  Defendant  cannot  sustain  much  Incon- 
venience ;  as,  if  he  can  make  out  a  Case,  or  by  Security 
satkfy  the  Court,  that  die  Effects  will  be  forthcoming,  he 
may  put  in  an  Answer;  and  gel  rid  of  the  Injunction. 

The  Vice-chancellor. 

A  strong  Ground  for  the  Motion  is,  that  an  Administrs> 
tion  pendente  lite  would  not  help  the  Plaintiff;  the  De- 
fendant insisting  upon  a  Title  by  Gift  inter  vivos,  which, 
as  well  as  the  Willy  is  impeached.  That  Ground,  I  think, 
will  sustain  the  Motion. 


The  Order  was  made. 

(a)  ff  Per.  1/3.  kituonv.  Henthaw,  post,  Vol. 

(5)  12  Vet.  402.  See  At*    2. 85. 


1813, 
KENDALL,  Ex  parte.  May  25. 

THE  usual  Order  for  Attendance  had  been  made  upon    Bankrupt*  not 
a  Petition  to  stay  a  Bankrupt's  Certificate:  but  die  served  with  a 
Bankrupt  was  not  served.  Petition  to  stay 

his  Certificate, 
on  which  an  Attendance  had  been  ordered,  entitled  to  his  Certificate  ; 

and  not  bound  by  tt&iftg  Copies  of  the  Affidavits. 

The 
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1813. 

Kendall, 
Ex  parte. 


The  Lord  Chancellor. 
This  Certificate  must  be  allowed.  The  Bankrupt,  not 
having  been  served  with  Notice  of  die  Petition,  upon 
which  an  Attendance  was  ordered  on  the  next  Day  of 
Petitions,  had  a  Right  to  call  for  his  Certificate  on  the 
Morning  of  that  Day;  and,  though  he  afterwards  tool 
Office  Copies  of  the  Affidavits,  I  will  not  bind  a  Bankrupt 
to  bis  Prejudice  by  that  Act,  when  it  was  not  necessary  for 
him  to  take  any  Notice  whatsoever  of  the  Petition;  as  k 
must  be  understood,  that  if  a  Bankrupt  is  not  served  with 
the  Petition  to  stay  his  Certificate,  upon  which  an  Attend- 
ance is  ordered  on  the  next  Day  of  Petitions,  die  Certi- 
ficate shall  go  of  course* 


161% 
May  26. 

Purchaser 
discharged  on 
Motion  upon 
Affidavit  of 
Imprisonment 
for  Debt  and 
Insolvency. 


HODDER*.  RUFFIN. 

THE  Plaintiffs  moved  to  discharge  a  Purchaser  sad 
that  the  Estate  may  be  re-sold  with  the  Approbatioa 
of  the  Master;  stating  by  Affidavit,  that  since  die  Con- 
firmation of  the  Report  the  Purchaser  was  confined  for 
Debt  in  the  King's  Bench  Prison ;  and,  as  the  Deponent 
has  been  informed  and  believes,  is  become  wholly  insolvent, 
and  incapable  of  compleating  the  Purchase.  The  Pur- 
chaser was  served;  but  did  not  appear. 

Mr.  Bell,  in  support  of  the  Motion,  and  Mr.  Richards, 
(Amicus  Curia),  stated,  that  the  Practice  in  order  to  db- 
charge  a  Purchaser  formerly  was  different,  but  the  recent 
Practice  authorised  this  summary  Application* 

The  Vice-chancellor  observing!  that  die  Practice 
was  convenient  made  the  Order. 

WHITWORTH 
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1813, 
WHITWORTH  v.  DAVIS.  May  19, 21. 

TAMES  Paine,  having  contracted  for  a  Purchase  from     Demurrer  by 
the  Defendant  Graham,  agreed  in  August,  1810,  to  a  Bankrupt  to 
sell  Part  of  the  Property  contracted  for,  to  James  Davis;  a  Bill  joining 
who  in  August  1811  agreed  to  sell  the  Subject  of  his  him  with  his 
Purchase  to  the   Plaintiff.     These   different   Contracts  Assignees  in 
remaining  unexecuted,  Davis  in  April,  1812,  became  Charges  and 
Bankrupt.     The  Bill,  filed  against  Graham,  Paine,  the  P"*yer  for  Re- 
Assignees   under  the  Commission  of  Bankruptcy,  and   ie  '  VIZ"         * 
against  Davis,  the  Bankrupt,  prayed,  that  the  Agreement  8peci  c    er* 
between  Davis  and  the  Plaintiff,  might  be  specifically    °rmance  °  a 

performed,  and  that  all  proper  Parties  might  concur,  and    .  ! . 

r    T  .  •      .      a    •  c  j-       vious  tohis 

an  Injunction  to  restrain  the  Assignees  from  proceeding         , 

for  Rent  against  the  Plaintiff  in  Possession.     To  this  Bill    «       , 

the  Bankrupt  Davis  demurred.  Distinction 

upon  Fraud. 
Mr.  Owen,  in  support  of  the  Demurrer.  Whether  a 

Bankrupt  can 
The  Bankrupt  has  been  improperly  made  a  Party,  his  be  made  a  Party 
Interest  having  passed  by  the  Assignment ;  and  the  Assig-  merely  for  Dis- 
nees  being  Parties.    In  ordinary  Cases  a  Bankrupt  cannot  covery,  and  to 
be  made  a  Party  ;  and  there  are  no  special  Circumstances,  maintain  an 
justifying  a  Departure  from  the  general  Rule.     No  Relief  Injunction, 
is  prayed,  nor  any  Case  made,  against  him.   He  is  to  be  re-  Quare. 
garded  as  a  mere  Witness;  whom  the  Plaintiff  may  examine, 
though  the   Assignees  cannot.    The  Case  of  Fenton  v. 
Hughes  (a)  states  the  Principle,  that  a  mere  Witness  shall 
not  be  made  a  Defendant ;  and  this  Bankrupt  does  not 
fall  within  any  of  the  Exceptions  to  the  general  Rule, 
mentioned  in  that  Case,  as  Agent  to  sell,  Auctioneer, 
Secretary  or  Book-keeper  to  a  Corporation. 

(a)  7  Fes.  287. 
Vol.  I.  N  n  Sir 
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1813.  Sir  Samuel  Romilly,  and  Mr.  Meggison, for  the  Pfoin- 

w  v"v"-'  *  tiff,  citing  the  Cases  of  Drake  v.  Z%e  Mayor  of Exeter  (a\ 
and  Moyses  v.  Lz'/lfe  (6),  as  Authorities,  that  the  Interest 
.  Davis.  m  the  Bankrupt's  Contract  had  not  passed  to  his  Assignees, 
contended,  that,  admitting  the  Bankrupt  has  no  Interest, 
the  Plaintiff  is  entitled  to  bring  him  before  the  Court,  and 
have  his  Answer ;  as,  if  necessary  to  obtain  an  InjunclioB 
against  Assignees  the  Plaintiff  may  make  the  Bankrupts 
Party;  and  the  Court  will  not  on  the  Answer  of  the  Assig- 
nees, that  they  know  nothing  of  the  Matter,  dissolve  the 
Injunction ;  which  is  retained  until  the  Bankrupt's  Answer 
comes  in,  which  maybe  read  against  the  Assignees  in  sup- 
port of  the  Injunction,  though  perhaps  not  at  the  Hearing. 
In  Glassfordv.  Jaffrey,  which  lately  occurred  in  the  JE/- 
chequer,  the  Bankrupt's  Answer  was  read  against  ob 
.  Assignees. 

Mr.  Hart,  and  Mr.  Cooke  {Amid  Curia!),  said,  the 
Lord  Chancellor  had  intimated,  that  it  might  be  necessary 
to  make  a  Bankrupt  a  Party,  in  order  to  enable  the  Pltn- 
tiff  to  frame  the  Interrogatories,  on  which  he  was  to  be 
examined  as  a  Witness ;  and  referred,  for  the  general  Doc- 
trine, to  Le  Texier  v.  The  Margravine  of  Anspach  (c). 

Mr.  Owen,  in  Reply. 

Few  Propositions  would  lead  to  greater  Hardship  tha 
that  a  Bankrupt  should  be  made  a  Party  in  such  a  Suit  is 
this ;  having  no  Property  even  to  pay  for  the  Answer  he  v 
called  upon  to  put  in ;  though  a  Bill  of  Discovery  ntj 
admit  the  Distinction,  that  he  would  be  intitled  to  ft 
Costs.  Fraud  is  the  single  Exception,  upon  which  a  But 
nipt,  or  auy  other  Person,  who  is  a  mere  Witness,  can  be 

(a)  1  Ch.  Ca.  7i.  l  Nets.  (6)  2  Vern.  194. 
Ch.  Rep.  102.  1  Eq.  Ca.  Ab.  (c)  15  Vet.  150. 
53,  pi.  1. 
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made  a  Party.    The  Reason,  that  without  this  Discovery  1813. 

by  the  Bankrupt  the  Plaintiff  will  not  know  how  to  point  w    V"V"1RTB 

his  Case  against  the  Assignees  cannot  apply  in  this  Instance.  ^ 

In  Glassford  v.  Jeffrey  the  Assignees,  referring  to  the  An-  Davis. 
iwer  of  the  Bankrupt,  incorporated  it  with  their  own. 


The  Vice-Chancellob.  , 

Upon  the  Argument  of  this  Demurrer  it  was  contended        j^_  2& 
in  support  of  the  Bill,  that  Davis,  the  Bankrupt,  was 
properly  made  a  Party  in  respect  of  the  Interest  he  had 
in  the  Subject :  the  Right  to  have  the  Contract  performed, 
or  to  resist  it,  being  a  Subject,  that  did  not  devolve  upon 
the  Assignees ;  and  two  Cases  were  referred  to :  Moyses 
v.  Little  (a),  and  Drake  v.  The  Mayor  of  Exeter  (4),  to 
a  certain  Degree  warranting  the  Proposition,  that  the  In- 
terest, which  the  Bankrupt  had  in  a  Contract,  does  not 
devolve  upon  his  Assignees.     If  that  Proposition  can  be 
maintained!  this  Bill  is  properly  framed;  the  Bankrupt 
being  mixed  with  the  other  Defendants  in  the  Charges  of 
the  Bill,  and  Relief  prayed  against  him  as  well  as  the 
others;  that  he  may  join  in  the  Conveyance.    That  Pro- 
position however  appears  to  me  not  to  be  tenable.     It 
proves  considerably  too  much ;  as,  if  the  equitable  Interest 
in  the  Contract,  does  not  devolve  upon  the  Assignees,  they 
ought  not  to  have  been  made  Parties ;  but  the  Bankrupt 
alone.    That  is  contrary  to  all  Authority ;  and  was  relin-      £^ect  0f  a. 
quished  by  Sir  Samuel  Romilly  upon  the  clear  Ground,  gjgnment  un^er 
that  all  legal  and  equitable  Interest  in  the  Property  devolves  a  Commission 
upon  the  Assignees;  that  they  are  competent  to  sustain  0f Bankruptcy; 
the  Case  in  point  of  Interest ;  and  therefore  the  Bankrupt  passing  all 
is  not  a  necessary  Party.     That  is  expressly  stated  in  De  legal  and  equit- 
Golls  v.  Ward  (c)  in  the  Note  to  Wych  v.  Meal.  able  Interest. 

(a)  2  Vern.  194.  102.  1  Eq.  Ca.  Ab.  53,  pi.  1. 

(b)  1  Ch.  Ca.  71.  1  Nels.  (c)  3  P.  Will.311,  n.  1. 

N  n  2  The 
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1813.  The  other  Ground,  alleged  in  rapport  of  the  BiU,is 

Whitwobth   morc  ^^•^^ble:  whether  the  Bankrupt  it  not  a  proper 
v#  Party  for  the  Purpose  of  Discovery;  and  to  sustain  the 

Davis*  Injunction,  if  his  Answer  affords  Ground  for  it.  Sir 
Samuel  Romilly  stated  the  Practice  to  be  to  make  the 
Bankrupt  a  Party,  with  the  View  to  read  his  Answer  for 
the  Purpose  of  sustaining  the  Injunction  against  bis  Assig- 
nees ;  and  that  receives  some  Authority  from  what  is  stated 
by  Lord  Redesdale  (a);  that  "  a  Bankrupt,  made  a  Party 
u  to  a  Bill  against  his  Assignees  touching  his  Estate,  auj 
"  demur  to  the  Relief,  all  his  Interest  being  transferred* 
"his  Assignees:  but  it  seems  to  have  been  geoeraty 
"  understood,  that,  if  any  Discovery  is  sought  of  his  Act% 
"  before  he  became  a  Bankrupt,  he  must  answer  to  that 
"  Part  of  the  Bill  for  the  Sake  of  Discovery ;  and,  to 
"  assist  the  Plaintiff  in  obtaining  Proof;  though  his  An* 
"  swer  cannot  be  read  against  his  Assignees ;  and  otber- 
"  wise  the  Bankruptcy  might  entirely  defeat  Justice." 

No  Authority  is  cited  for  that :  but  Lord  Rtdesdali* 
Judgment  is  confirmed  by  the  Intimation  from  the  Bar  of 
the  current  Opinion,  that  the  Bankrupt  may  for  the  Par* 
pose  of  Discovery  be  a  Party  in  a  Bill  for  an  Injunction. 
I  have  not  been  able  to  find  a  Case,  that  supports  that 
Opinion :  but  the  Knowledge,  that  it  is  the  received  Prac- 
tice, is  sufficient  to  induce  me  not  lightly  to  disturb  it- 
There  is  certainly  great  Convenience  in  this ;  as  in  such  a 
Case  all  the  Transaction  may  be  known  to  the  Bankrupt 
alone ;  and  the  Party,  seeking  Relief,  would  be  entirely 
deprived  of  it,  as  far  as  regards  the  Injunction,  if  a  Din 
covery  cannot  be  obtained  from  the  only  Party,  haviag  a 
Knowledge  of  the  Trausaction.  There  is  however  a  D& 
ficulty  consistently  with  the  Rule  and  Principle,  toconceite 
how  the  Bankrupt's  Answer  can  be  read  against  his  Assig- 

(a)  I*or4  Rcdcs.  Tr.  (#.  PL  H2-3. 
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nees  even  for  the  Purpose  of  an  Injunction,  when  clearlj  1813. 

it  could  not  be  read  against  them  at  the  Hearing.  Whitamw 

The  Case  of  Glassford  v.  Jeffrey y  in  the  Court  of  Ex-  Davis. 
chequer,  which  was  cited  as  an  Authority  for  reading  the 
Bankrupt's  Answer  against  his  Assignees,  affords  no  As- 
sistance upon  this  Point ;  all  the  Assignees  having  put  in 
distinct  Answers,  craving  Leave  to  refer  to  the  Answer  of 
the  Bankrupt,  and  the  Schedules  to  that  Answer:  not 
having  any  Knowledge  themselves  upon  the  Subject  (l). 
In  that  Instance  therefore  the  Bankrupt's  Answer  was 
properly  read  against  them. 

There  is  one  direct^  Authority,  that  the  Bankrupt  ought 
not  to  be  made  a  Party  even  for  the  Purpose  of  Disco- 
very: Griffin  v.  Archer  (a).  The  Note  is  short:  but  I 
have  inquired  from  the  Judges,  who  decided  that  Case ; 
and  find  the  Report  of  the  Decision,  that  the  Demurrer 
was  allowed,  is  correct.  The  Case  of  King  v.  Martin  (6) 
does  not  bear  upon  the  Subject;  the  Opinion  of  the  Court 
being,  that  there  might  be  Relief  against  the  Bankrupt 
upon  the  Fraud;  who  is  stated  expressly  to  be  a  material 
Party,  against  whom  a  Decree  might  be  made.  There  was 
another  late  Case,  Cooke  v.  Marsh  (c),  in  which  I  under- 
stand from  general  Information  only,  that  the  Demurrer 
was  allowed :  but  I  do  not  find  distinctly,  that  it  was  the 
Demurrer  of  the  Bankrupt. 

The  Case  standing  thus  upon  the  Authorities,  how  is  it 
on  Principle?  The  Case  of  Fenton  v.  Hughes  (d)  lays 
down  a  broad  Principle,  that  would  exclude  this  Bankrupt 

(a)  2  Anst.  478,  cited  (c)  In  Chancery,  Trin. 
ante,  2  Ves.  jun.  643.  181  ). 

(b)  2  Ves.  jun.  641.  (d)  7  Ves.  287. 


(\)  Anon.  lP.Wms.dO0. 

Nd3  as 
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1813.  as  a  Party;  viz.  that  a  Person  who  has  no  Interest,  and 

Whitworth  k  a  mere  Witness,  against  whom  there  could  be  no  Re- 
v^  lief,  ought  not  to  be  a  Party.     A  Bankrupt  stands  in  that 

•Davis,        Situation:    a   competent   Witness,  having   no    Interest, 
Rule,  that  a     against  whom  therefore  no  Relief  can  be  had  at  the  Hear- 
xnere  Witness,    ing,  he  tails  precisely  within  that  general  Rule  ;  and  the 
having  no  Inte-  Cases  of  Exception,  stated  by  the  Lord  Chancellor,  do 
rest,  ought  not  not  comprehend  him.     So  in  the  Case  of  Le  Tezieri. 
to  be  a  Party.     The  Margravine  of  Anspach  (d)}  where  the  general  Rule 
Exceptions  to  is  laid  down,  the  Case  of  a  Bankrupt  is  not  stated  as  coo- 
that  Rule.  stituting  an  Exception.    The  Principle  is  certainly  against 
making  him  a  Party ;  and  the  Instance  of  Exception,  put 
by  the  Lord  Chancellor  in  Fenton  v.  Hughes,  is  mea- 
tioned,  not  with  Approbation,  but  as  standing  upon  Au- 
thority only ;  having  been  introduced  by  Lord  Talbot  not 
upon  a  very  satisfactory  Principle. 

The  Conclusion  is  therefore,  that  the  Bankrupt  is  within 
the  Principle ;  and  is  not  one  of  the  Persons  included  in 
the  Exceptions.  Therefore  upon  Principle  and  the  direct 
Authority  of  the  Court  of  Exchequer,  opposed  by  no 
Decision,  this  Bankrupt  ought  not  to  be  made  a  Party 
even  for  the  Purpose  of  Discovery.  It  is  not  however  ne- 
cessary to  decide  that  in  this  Case ;  and,  merely  stating 
the  Result  of  my  Inquiries,  I  desire  not  to  be  understood 
as  opposing  my  Opinion,  though  formed  upon  a  Consider- 
ation of  the  Principle  and  Authorities,  to  any  current 
Opinion,  prevailing  as  to  the  Practice :  this  Bill  being 
framed  with  the  View  of  considering  the  Bankrupt  as  hav- 
ing such  an  Interest,  that  Relief  may  be  had  against  him ; 
involving  him  in  the  Charges  with  the  other  Defendants; 
and  praying  Relief  generally  against  him.  Considered  as 
a  proper  Party,  against  whom  the  Prayer  of  Relief  ulti- 
mately may  be  sustained,  he  could  not  move  for  his  Costs, 

(a)  15  Ves.  159. 
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as  a  Defendant,  against  whom  Discovery  only  is  prayed,  1813. 

and  no  Decree  can  be  made.    It  is  then  perfectly  clear,   Wg.l2jl.-g 
that,  Relief  being  prayed  against  a  Defendant,  who  can  be  v- 

a  Party  only  for  the  Purpose  of  Discovery,  he  may  demur.        Davis. 
Upon  that  Ground,  that  Relief  is  prayed  against  this  Bank- 
rupt, when  at  all  Events  a  Discovery  only  can  be  sought 
against  him,  it  seems  to  me,  that,  without  determining  the 
general  Question,  this  Demurrer  may  be  sustained. 


1813, 
BARING  v.  NASH.  May26t  zu  . 

THE  Bill  stated,  that  under  an  Indenture  of  Assign-    Bill  for  Parti- 
ment  the  Plaintiff  is  possessed  of,  or  well  entitled  tion  by  Le&see 
for  the  Remainder-  of  a  Term  of  Five  Hundred  Years,  for  Years, 
commencing  in  1740,  to  one  undivided  Tenth  Part  of   Demurrer,  for 
certain  Premises ;  that  the  Defendant  Nash,  is  "  seised  Cause,  that  the 
"  in  Fee-simple  or  otherwise  well  entitled  to  Seven  other  Bill  stated  the 
«  Tenth  Parts"  of  the  same  Property,  and  that  the  De-  Defendant's 
fendant  Graves  in  his  own  Right,  or  in  the  Right  of  the  Estate  notwith 
Defendant  Caroline  his  Wife,  is  "  seised  in  Fee-siihple  of  8ufficie*  Cer- 
"  or  otherwise  well  entitled  to  [the  Two  other  or  remain-     *    v     .V, 

«  ing  Tenth  Parts."    The  Bill  prayed  a  Partition.  .    "  * 

&  r    J  "in  Fee,  or 

To  this  Bill  the  Defendant  Nash  demurred  on  the  "  otherwise 

Ground,  that  it  was  not  stated  with  sufficient  Certainty,  "  wel1  entitled 

what  Estate  this  Defendant  had  in  the  Seven  undivided  "  t0>"  am*  orc 

Tenth  Parts  of  the  Property,  which  it  was  in  the  Bill  <"»«.  ^atthe 

stated  this  Defendant  is  seised  in  Fee-simple  of  or  other- 

...  was  not  a 

wise  entitled  to.  n 

Party,  over- 

Another  Ground  of  Demurrer  was  taken  ore  tenus ;  that       e  * 
all  Persons  interested  were  not  brought  before  the  Court.  L  ■* 


Sir  Samuel  Romilly,  and  Mr.  Meggison,  in  support  of 

the  Demurrer,  contended,  that  there  was  no  Instance  of 

N  n  4  a  Decree 


J.#++~>Jd{~ 
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1813-         a  Decree  for  Partition  against  Persons,  having  only  a  par- 

Baring       ^  Interest,  those,  having  the  permanent  Interest,  not 

^  being  before  the  Court ;  observing,  that  the  Advantage  of 

Vamh.         *  Partition  in  Equity  over  that  at  Law  consisted  in  all  the 

'  Parties  being  before  the  Court  and  bound. 

Mr.  Trollop*,  for  the  Plaintiff. 

The  Plaintiff  could  not  state  the  Defendant's  Interest 
in  any,  other  Manner.  It  would  have  been  sufficient,  had 
he  suggested  a  pretended  Claim  by  the  Defendant ;  and 
called  for  a  Discovery  of  it :  or  there  could  be  no  such 
Thing  as  Partition.  An  Estate  in  Fee  is  expressly  alledg- 
ed ;  and  the  Words  "  or  otherwise  entitled"  are  npfdj 
formal. 

As  to  making  the  Reversioner  a  Party,  it  was  not  only 
unnecessary,  but  he  might  have  demurred.  This  Bill 
merely  affects  the  present  Possession  ;  not  touching  the 
Reversioner's  Interest.  Before  the  Stat,  of  Will,  and 
Mary  (a)  there  was  no  Partition  here,  but  between 
Tenants  in  Fee;  but  ever  since  it  has  been  made  between 
Tenants  for  Life. 


The  Vice-Chancellor. 

Way  31.  As  to  the  first  Ground  of  Demurrer,  that,  which  ap- 

[  553  ]  pears  upon  the  Record,  that  the  Interest  of  the  Defend* 
ant  is  not  stated  with  sufficient  Precision,  the  BiH  stating, 
that  he  is  seised  in  Fee-simple  of,  or  otherwise  well  en- 
tided  to,  Seven  other  undivided  Tenth  Parts,  my  Opinion 
is,  that  this  Cause  of  Demurrer  is  not  well  founded. 
The  Plaintiff,  who  has,  as  he  was  bound  to  do,  stated  his 

(a)  8  &  g  W.jie^Mit  c.  31.    Litt.  \6gf  a,  and  Authorities 
On  Partition  in  general,  see    there  cited. 
Mr.  Hargrmve's  Nate,  2  Co. 

own 


CASES  IN  CHANCERY. 

own  Interest  with  Precision,  cannot  be  supposed  so  cog* 
aisant  of  the  Nature  of  the  Defendant's  Interest ;  which 
be  states  therefore  in  this  Way;  and  calls  for  a  Discovery  . 
of  the  Extent  of  it ;  and  prays  a  Partition. 

The  other  Ground  of  Demurrer,  alledged  ore  tenusy 
brings  forward  a  much  more  important  Question,  whether 
a  Bill  for  Partition  can  be  maintained  by  a  Person,  having 
only  a  limited  Interest,  by  a  Term  of  Five  Hundred  Years 
in  One  Tenth  Part :  and  the  Owner  of  the  Inheritance  of 
that  Tenth  not  being  a  Party;  as  the  Owners  of  the  In- 
heritance of  the  other  Nine  Parts  are.  It  is  said,  that 
without  the  Owner  of  the  Inheritance  of  this  Tenth  Part, 
in  which  the  Defendant  has  the  Term,  the  Court  has  not 
before  it  all  the  Parties  interested  in  the  Subject;  and 
therefore  cannot  make  an  effectual  Decree  for  a  compleat 
Partition  of  the  whole'  Estate,  binding  all  Parties  inte- 
rested in  the  Estate. 


1813* 


Baring 

v. 
Nash. 


The  first  Consideration  is,  whether,  if  the  Owner  of 
the  Inheritance  of  this  Share  had  been  a  Party,  the  Plain- 
tiff, as  Owner  of  the  Term  of  Five  Hundred  Years,  en- 
titled to  Partition  at  Law  and  in  this  Court  commensurate 
to  his  Interest,  could  compel  him  to  join  in  this  Parti- 
tion; and  pray  this  Relief,  against  his  Will,  that  he  might 
be  decreed  to  concur  with  the  other  Parties  in  making 
Partition  of  this  Estate,  not  for  a  Term  of  Years  only, 
but  for  ever.     No  Authorities  were  cited  on  either  Side. 
It  is  clear,  the  absolute  Owner  of  a  Tenth  Part  may        [  554  1 
compel  the  Owners  of  the  other  Nine  to  concur  with 
him;  and  there  would  be  no  Objection  from  the  Minute-    No  Objection 
ftess  of  this  Interest,  the  Inconvenience,  or  the  Reluctance  to  a  Partition 
of  the  other  Tenants  in  Common,  if  no  Objection  could  fro*11  tne  Mi- 
be  taken  to  the  Plaintiff's  Title :  Partition  beiug  Matter  nuteness  of  the 
of  Right:  whatever  may  be  the  Inconvenience  and  Diffi-  Interest,  the 

culry:  Inconvenience, 
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1813. 

Baring 

v. 
[Niiff. 
Difficulty,  or 
Reluctance  of 
the  other  Te- 
nants in  Com- 
mon. m 

Under  a  BUI 
for  Partition 
no  Costs  to  the 
Hearing.  Costs 
of  the  Partition 
and  Convey- 
ance in  Propor- 
tion to  the  In- 
terests. 


C  555  ] 


culty:  Parker  v.  Gerard  (a),  and  Warmer  ▼.  B*f*a  (4); 
and  the  Habit  of  the  Court  is  not  to  give  Costs  to  the 
Hearing,  and  to  divide  the  Expence  of  the  Conveyance 
and  Partition  in  Proportion  to  the  Interests  (c). 

The  Question  is,  whether  the  Lessee  for  Years  of  One 
Tenth  Part  has  the  same  Right  and  Equity  against  the 
Owner  of  the  Inheritance  of  that  Tenth  ;  and  clearly  the 
Lessee  has  not  the  same  Right  to  compel  that  Owner  Id 
concur.  As  between  the  Lessee  and  die  Remainder-man 
in  Fee  they  are  not  as  Tenants  in  Common.  Tley  be- 
tween them  represent  the  absolute  Interest  in  that  Tenia 
Part :  but  each  has  a  separate,  independent,  Interest;  sad 
the  Proceeding  of  the  one  can  neither  avail,  nor  bind, 
the  other.  As  the  Owner  of  the  Inheritance  therefore 
cannot  be  compelled  to  join  at  the  Instance  of  the 
Lessee,  a  permanent  Partition  cannot  take  place,  if  the 
Owner  of  that  Tenth  Part  will  not  concur.  If  therefore 
he  was  a  Party  no  Relief  could  be  prayed  against  him : 
nor  would  he  be  bound  by  the  Partition :  or  any  Right  of 
his  precluded  to  consider  the  Freehold  as  undivided  not- 
withstanding any  Division  of  the  temporary  Interest  For 
that  Purpose  the  Owner  of  the  Inheritance  of  this  Share 
is  not  a  necessary  Party. 

Still  however    the    Question*  remains,    whether,  the 

(a)  Amb.  036.(1)  (c)  Agar  v.  Fairfax,  Agar 

(b)  Amb.  5Sg.  v.  Holdsnorth,  1/   Vet.  533. 


(I)  In  these  Cases,  upon 
great  Consideration,  the  Rule 
at  Law  was  adopted,  that  no 
Costs  should  be  given  until 
the  Commission ;  that  the 
Costs  of  issuing,  executing, 
and  confirming,  the  Commis- 
sion should  be  borne  by  the 
Parties,  in  Proportion  to  the 


Value  of  their  respective  In- 
terests ;  and  there  should  be 
no  Costs  of  the  subsequent 
Proceedings;  according  to 
Calmady  v.  Calmady  (15  Vcs. 
555.  n.  (a),  and  contrary  to 
the  old  Rule  for  an  equal 
Division  of  the  Costs :  Hyde 
v.  Hindky,  2  Cox.  408. 

Owner 
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Owner  of  the  Inheritance  not  being  a  Party,  a  Court  of  1813. 

Equity  will  grant  a  Partition  at  the  Instance  of  the  Lessee       Baring 
for  Years ;  or  leave  him  to  Law,  if  it  cannot  interpose  ^ 

effeqtually  for  the  Purpose  of  a  permanent  Partition;  and  NasH. 
the  Inconvenience  of  a  temporary  Partition  may  be  urged; 
creating,  as  the  Freehold  is  not  to  be  divided,  the  Neces- 
sity of  coming  again  afier  the  Expiration  of  the  Term : 
but  against  this  Partition  no  Authority  was  cited :  nor  can 
I  find  any  Authority,  that  this  Application  for  a  Partition 
cannot  be  made  by  a  Person,  having  a  limited  Interest. 

Then  how  does  it  stand  upon  Principle?   Courts  of   Concurrent 

Equity  have  a  concurrent  Jurisdiction  with  Courts  of  Law  Jurisdiction  of     • 

upon  Partition  (1);  more  convenient,  where  the  Interest  Equity  upon 

is  much  divided.     With  that  concurrent  Jurisdiction  is  a  Partition. 

Court  of  Equity  to  adopt  the  Principle,  which  prevails  at 

Law,  or  to  act  upon  a  different  Principle  ?    Originally 

.  tween  Tenants 

Tenants  in  Common  and  joint  Tenants  could  not  have  .     _, 

11    ,  ,        ,  ^     .  •  i-i  in  Common 

compelled  the  others  to  come  to  a  Partition,  which  was       ,  .  . 

remedied  by  the  Statute  31  Henry  8,  giving  them  the  xenant8by 
same  Right,  that  Parceners  had;  and  in  the  following  Stat.  31 //fit. 
Year  that  was  extended  to  Persons,  holding  limited  Inte-  8 .  extended 
rests  only,  for  Life  or  Years.     From  that  Time  therefore,  by  Stat.  32 
whatever  is  the  Inconvenience  of  these  partial  Partitions,  Hen.  8,  to  li- 
the Law  has  been  established,  that  a  Tenant  for  Years,  mi  ted  Interests, 
though  he  has  only  that  limited  Interest,  may  compel  Par-  for  Life  or 
tition  by  Writ;  and  if  that  is  clear,  a  Court  of  Equity  Years;  and  the 
cannot  upon  the  Inconvenience  of  a  temporary  Partition  same  Rig»* in 
permit  a  Demurrer  to  a  Bill  by  a  Plaintiff,  having  a  Quan^  E(Iuity  by  Bm 

tity  of  Interest,  that  would  entitle  him  to  the  Writ.  as  at  ^aw  b7 

Writ. 

From  the  general  Authorities  nothing  is  to  be  found 
contradicting  this;  and  there  is  something  to  be  collected, 
which  confirms  it.    In  the  Case  of  Wells  v.  Slade  (a),  the 
.  (a)  6  Ves.  498. 

(1)  Manatonv.  Squire,  2  Freem.  26. ' 

Lord 
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1813.  Lard  Chancellor  says,  "  At  all  Events  yon  are  entitled  to 

Baring       "  a  P****^11  during  the  Life  of  the  Tenant  for  Life;*1 

Vt  certainly  conceiving,  that  there  may  be  a  limited  Partitioi 

Na*H*         during  a  Tenancy  for  Life ;   and  I  cannot  perceive  any 

Distinction  in  this  respect  between  such  an  Interest  and  a 

Term  of  Years :  both  give  equal  Title  to  the  Writ  under 

the  Statute  32  Henry  8. 

In  the  Case  of  Turner  v.  Morgan  (a),  the  Lord  Chut 
cellor  says,  "  It  cannot  be  denied,  that  a  Partition  is  due 
"  now  under  the  Statute,  to  divide  this  Species  of  Inhe- 
41  ritance ;  and  I  know  no  Rule  but  by  considering  the 
"  Commission  as  due  in  a  Case,  where  the  Writ  would 
"  lie;"  certainly  referring  to  the  Rule  of  Law,  by  Ana- 
logy to  which  the  Conduct  of  a  Court  of  Equity  should 
be  regulated :  these  Authorities  establishing  the  Principle, 
that  a  Rule  of  this  Kind,  involving  the  Right,  of  an  Indi- 
vidual, should  be  the  same  in  both  Courts;  and  therefore 
Tenant  for  Years,  if  he  would  be  entitled  to  Partition  at 
Law,  ought  to  have  it  in  Equity. 

The  only  Authority,  that  appears  to  consider  the  Pro- 
ceeding by  a  Bill  for  Partition  as  Matter,  not  of  Right, 
but  of  Discretion,  is  a  Passage  in  Cartwright  v.  Pulte- 
ney  (b) ;  where  Lord  Hardwicke  says,  "  the  Plaintiff 
"  must  shew  a  Title  in  himself  in  a  Moiety,  and  not 
"  alledge  generally,  that  he  is  in  Possession  of  a  Moiety; 
"  and  this  is  stricter  than  a  Partition  at  Law  where  Seisia 
"  is  sufficient." 

This  must  be  taken  with  the  Context.  It  is  stated  to 
be  discretionary,  where  there  are  suspicious  Circumstances 
in  the  Plaintiff's  Title ;  as  in  that  Case  a  Suspicion  of 


Discretion  io^ 
Equity  to  re- 
fuse Partition 
upon  a  suspici- 
ous Title:  but, 
if  clear,  as  the 


(a)  8  Ves.  143. 


(6)  2  Atk.  236. 


Writ  would  lie  the  Commission  is  due  of  Right. 


Forgery. 
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Forgery.    Where  the  legal  Title  is  under  such  suspicious  181$. 

Circumstances,  a  Court  of  Equity  may  well  pause  in       Baring 
directing  Partition :  but  if  the  Title  is  clear,  a  Partition  ^ 

is  Matter  of  Right ;  and  it  is  expressly  stated  in  Parker        Nash. 
v.  Gerard  (a),  that  there  is  no  Instance  of  not  succeed- 
ing in  such  a  Bill,  but  where  there  is  not  Proof  of  Title 
in  the  Plaintiff;  and  in  the  Case  of  Cartwright  v.  Lord 
Bath,  die  Court  gave  Leave,  and  Time  for  the  Plaintiff  * 

to  make  out  his  Title. 

Therefore  both  upon  Principle  and  Authority  this 
Plaintiff's  Title  to  the  Term  being  clear,  and  liable  to  no 
Objection,  he  is  under  no  Necessity  of  making  the  Owner 
of  the  Inheritance  of  this  Tenth  Share  a  Party:  nor 
would  it  be  proper  to  do  so;  against  whom  no  Relief 
could  be  had,  and  the  Discovery  would  be  useless.  The 
Plaintiff  is.  therefore  entitled  to  the  same  Partition  here, 
to  which  he  would  clearly  under  the  Statute  be  entitled 
at  Law.  Upon  these  Grounds  this  Demurrer  must  be 
over-ruled. 

(a)  Atnh.  236. 
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ther the  Nature  of  the  Dealing, 
however  small,  is  such  as  to  mani- 
fest an  Intention  to  deal  generally. 
Ex  parte  Bryant.  21 1 

4;.  Omission  of  the  Affidavit  of  Debt 
upon  taking  out  a  Commission  of 
Bankruptcy  to  state  a  Judgment 
obtained  for  the  Debt  originally 
by  Specialty  or  simple  Contract, 
forms  no  Objection  to  the  Com- 
mission*.  Ex  parte  Bryant.      211 

48.  Commission  of  Bankruptcy  sup- 
ported upon  a  Debt,  for  which  a 
Judgment  was  obtained  pending 
the  Two  Months  Imprisonment  for 
Debt,  constituting  the'  Act  of 
Bankruptcy.  Distinction  as  to  a 
Bond  taken  5  which  ifrould  be  void 
by  relation  to  the  Commencement 
of  the  Period.    Ex  parte  Bryant 

211 

49.  Ground  for  superseding  a  Com- 
mission of  Bankruptcy,  that  a 
Part  of  the  Bankrupt's  Property 

.  will  satisfy  all  the  Debts ;  taking 
care  to  secure  that  Object  imme- 
diately and  effectually.  Ex  parte 
Bryant.  211 

60.  No  Jurisdiction  in  Bankruptcy 
to  reject  a  Debt  on  the  Ground, 
that  it  must  command  the  Choice 
of  Assignees,  and  the  Creditor  has 
an  adverse  Interest  to  the  general 


Creditors  by  Property  and  Security 
obtained  from  the  Bankrupt  im- 
mediately before  the  Bankruptcy : 
but  an  unjust  Use  of  his  legal 
Right  by  choosing  himself  will  be 
controuled  by  the  Lord  Chancellor 
either  ty  removing  1dm,  if  the 
Election  is  recent,  and  nothing 
done  under  it,  or  otherwise*  by 
some  Arrangement,  as  in  this  In- 
stance, from  the  great  Amount  of 
the  Debt,  appointing  another  As* 
signee  to  act  solely  in  the  Investi- 
gation and  Decision  of  the  disputed 
Claim.    Bx  parte  De  Tastet. 

Page  280 

51 .  Application  to  the  Lord  Chancel- 
lor in  Bankruptcy  before  the  De- 
cision of  the  Commissioners  to  re- 
ceive or  reject  Proof  of  a  Debt, 
with  the  View  to  the  Choice  of 
Assignees,  improper.  Ex  parte 
De  Tastet.  280 

52.  Distinction  as  to  Securities  held 
by  a  Creditor,  seeking,  to  prove  in 
Bankruptcy  between  Bills  and  Pro- 
perty of  uncertain  Value:  the  for- 
mer, being  ascertained  on  the  Face 
of  them,  taken  at  the  full  Aihount, 
and  deducted.  Ex  parte  De  Tat* 
tet.  280 

63.  Modification  of  the  Rule,  that 
an  Assignee  with  an  Interest  ad- 
verse to  the  other  Creditors  may 
be  removed,  by  limiting  and  con- 
trouling  his  Powers,  where  Sales 
or  other  important  Transactions 
have  taken  place.  288 

54.  In  such  a  Case,  One  Assignee 
O  o  2  ordered 
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ordered  to  bring  an  Action  against 
.the  other,  admitting  the  Plaintiff 
to  be  sole  Assignee.       .  Page  288 

$5.  Certificate  under  a  separate  Com- 
mission of  Bankruptcy,  lying  be- 
fore the  Lord  Chancellor  for  Allow- 
ance, not  stayed  by  suing  out  a 
joint  Commission.  Ex  parte  Tobin. 
■     *   .  308 

56,  Order  allowing  the  Certificate, 
.impounding  the  separate  Commis- 
sion, and  transferring  the  Proceed- 
ings and  Proofs  to  the  other  Com- 
mission.    Ex  parte  Tokin.         306 

67*  A  Person  attending  Commission- 
ers of  Bankruptcy,  without  a  Sum- 
mons, swearing,  that  he  was  a  ma- 
terial Witness,  and  not  contradict- 
ed, protected  from  Arrest,  while 
remaining,  though  hating  left  the 
.Room  by  Order  for  the  Purpose  of 
separate  Examination  ;  and  while 
returning :  whether  while  going, 
Quart.    Ex  parte  Byue.  31(5 

6js\  Order  to  be  discharged  immedi- 
ately, by  the  Party,  in  the  first  In- 
stance, if  disobeyed,  to  be  extend- 
ed to  the  Officer,  with  Costs.    Ex 

.  SPtfcfy***  316 

^Application  at  the  Bar  without 

.  xl  Petition  the  proper  Form  in  such 
.»  Case )  and  Time  to  answer  the 
Affidavit  refused.    Ex  parte  Bync. 

316 

60.  Protection  from  Arrest  of  Per- 
sons attending  Commissioners  of 
Bankruptcy-  for  the   Purpose   of 

.  aiding  them  in  the  Administration 
of  Justice  evndo,  morando  %  rede- 


mndo,  not  by  having  a  Summons, 

but  upon  Principle,  applying  to  a 

.   Witness  or  Party.  Page  319 

61.  The  Rule,  that  on  a  written  Un- 
dertaking to  pay  Money  on  a  Day 
.certain,  or  on  Demand*  Interest 
shall  run  frpm  the  Day,  or  De- 

,mand,  without  a  Contract  for  it, 
not  extended  to  the  Case  of  a  Sur- 
plus in  Bankruptcy.  Interest 
therefore  subsequent  to  the  Com* 
mission  confined  to  Delrfs,  carry- 
ing Interest  by  the  Contract.  Ex 
parte  Kock.  342 

62.  Joint  Creditors  having  taken  oat 
a  separate  Commission  of  Bank- 
ruptcy, proving,  and  voting  in  the 
Choice  of  Assignees,  may  after* 
wards  join  the  Bankrupt  in  an  Ac- 
tion as  a  Co-Defendant,  upon  giv- 
ing a  full  Indemnity,  undertaking 

•  to  take  no  Advantage  of  the  Ver- 
dict or  Judgment  against  him,  with 
Costs  of  the  Petition.  Ex  parte 
Read.      '  346 

63.  Commission  of  Bankruptcy  su- 
perseded on  Consent  of  the  peti- 
tioning Creditor.    Ex  parte  Trig' 

.    well.  348 

64.  Order  under  Circumstances  re- 
straining the  Insertion  in  the  Ga- 
zette of  the  Declaration  of  Bank- 
ruptcy until  theProceedingsshoold 
be  laid  before  the  Lord  Chancellor. 
Ex,  parte  Fletcher.  350 

65.  A  Farmer,  making  Lime  from  a 
Lime-pit,  opened  and  worked  be- 
fore the  Commencement  of  his 
Term,  and  selling  the  Surplus  be- 
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yond  what  he  required  for  Manure 
is  not  a  Trader  within  the  Bank- 
rupt Laws.  Ex  parte  Ridge* 

Page  $60 

66.  Whether  a  Scavenger,  contract- 
ing with  a  Parish  for  valuable  Con- 
sideration for  liberty  to  take  the 
Mud,  Dust,  &c  is  a  Trader  with- 
in the  Bankrupt  Laws,  Quctrc.  Ex 
parte  Collin*.  217 

67.  The  Rule  in  Bankruptcy,  that  a 
joint  and  several  Creditor  must 
elect,  does  not  apply  to  a  Contract 
for  double  Security  against  distinct 
Firms :  viz.  Bills  drawn  by  all  the 
Partners  upon  a  distinct  Firm,  con- 
stituted of  some  of  them,  without 
Notice.    Ex  parte  Adam.  496 

68.  Proof  therefore  against  both  Es- 
tates;   Ex  parte  Adam.  495 

69.  An  Infant  cannot  be  a  Bank- 
rupt. 494 

70.  On  Abatement  by  Bankruptcy  of 
a  Defendant,  an  Executor,  after  a 
Decree  for  an  Account,  supple- 
mental Bill  in  Nature  of  Bill  of 
Revivor  necessary.  Russell  v. 
Sharp.  500 

71.  Though  a  Bankrupt  would  be 
.  restrained  from  repeated  Attempts 

to  supersede  the  Commission,  a- 
mouriting  to  Vexation,  he  was  not 
prevented  from  bringing  a  second 
Action:  but  pending  that  Action 
and  an  Inquiry  directed  relative  to 
an  Estate,  by  the  Sale  of  which  he 
proposed  to  pay  his  Debts,  the 
Commission  was  ordered  to  pro- 


ceed in  the  usual  Course.      Sx 
parte  Bryant.  Page  t06 

72.  General  Assignment  of  all  Effects 
an  Act  of  Bankruptcy;  giving 
therefore  no  Lien :  but  a  Lien  un- 
der a  previous  Deposit  tod  Execu- 
tion was  not  affected.  Ex  parte 
Smith.  •         51B 

73.  Discretion  of  the  Great  Seal  to 
order  Proof  in  Bankruptcy  upon  a 
Valuation,  instead  of  a  Sale  of 
Securities  regulated  by  Circum- 
stances j  and  not  too  readily  exer- 
cised.    Ex  parte  Smith.  518 

74.  Property  in  the. Possession  and 
Disposal  of  a  Bankrupt  passes  to 
the  general  Creditors  by  Stat  21 
Jam.  1.  c  .19.  s.  11,  against,  his 
Assignment.  Ex  parte  Smith.    518 

75.  Bankrupt,  not  served  with  a  Pe- 
.  tition  to  stay  his  Certificate*  on 

which  an  Attendance  had  been  or- 
dered, entitled  to  his  Certificate  ; 
and  not  bound  by  taking  Copiesof 
the  Affidavits.    Ex  parte  Kendall. 

543 

76.  tDemurrer  by  a  Bankrupt  to  a 
.  Bill  joining  him  with  his  Assignees 

in  Charges  and  Prayer  for  Relief ; 
viz.  the  specific  Performance  of  a 
Contract,  previous,  to  his  Bank- 
ruptcy, allowed.  Whitxvortk  v. 
Davis.  541 

77. 'Distinction  upon  Fraud.     Whh- 
worth  v.  Davis,  545 

78.  Whether   a   Bankrupt    can   be 
made  a  Party  merely  for  Disco- 
very, and  to  maintain  an  Injunc- 
O  o  8  turn, 


566 


"TABLE  OF  CONTENTS. 


tion,  Quart.  WkUworth  v.  Ito- 
fftfc  Page  545 

79.  Effect  of  Assignment  under  a 
Commission,  of  Bankruptcy ;  pass- 
ing a|U  legal  and  equitable  Inte- 
rest. ,  547 

See  Contribution  1.  Settle- 
ment l.    Solicitor's  Bill  2. 

BARON  AND  FEME. 

1.  Under  a  Settlement  in  Trust  to 
pay  the  Rents  and  Interest  to  the 
separate  Use  for  the  joint  Lives  of 
Husband  and  Wife;  if  she  surviv- 

'  ed,  for  her  Heirs  and  Executors : 
if  he  survived,  according  to  her 
Appointment  by  Will ;  in  Default 
thereof  a  Limitation  over  as  to  the 

x  real  Estate ;  and,  as  to  the  per- 
sonal, to  her  Executors,  the  Wife 
cannot,  during  the  Coverture,  bind 
the  Capital,  surviving  to  her.  Lee 
v.Muggeridgc.  UQ 

2.  As  to  the  Effect  of  her  subsequent 
Undertaking,  when  sole,  to  pay  her 
Bond,  given  during  Coverture,  the 
Creditor  was  left  to  Law.  Lee  v. 
Mvggcridge.  1 19 

3.  Where  a*  married  Woman  stipu- 
lates*, thai  in  the  Event  of  her  sur- 
living  the  Property  shall  be  her's, 
reserving  no  Power  of  Disposition 
over  it  during  the  Coverture,  there 
am.  no  Means,  by  which  she  can 
dispose  of  it,  while  covert.        123 

4%  Material  Representation  in  the 
Circumstances  of  a  Person  con- 
tiacting  jdarriage*  made  good  even 
at  the  Instance  of  Persons  con- 


cerned in .  fraudulently  defeating 
such  Representation.  Page  355 
5.  Husband  can  dispose  of  his  Wife's 
Property  in  Expectancy  against 
every  one  but  the  Wife  surviving. 

405 

See  Psactice  27.  Settlement 2. 
Ward  of  Court  1, 2. 

BASTARD. 

1*  Illegitimate  Child  cannot  take  by 
the  Description  of  Child  of  his  re- 
puted Father  until  he  has  acquired 
the  Reputation  of  being  such 
Child.  452 

2.  Bastard  may  take  by  Purchase,  if 
sufficiently  described ;  and  having 
acquired  the  Reputation  of  the 
Child  of  that  Person.  466 

See  Devise  5,  6.    Will  1 1. 

BILL  OF  FORECLOSURE. 

I.  Time  enlarged  for  Appearance  to 
a  Bill  of  Foreclosure  under  Stat 
5  Geo,  2.C.25:  Notice  in  the  Pa- 
rish Church  having  been  prevent- 
ed while  under.Repair.  K*mkt 
v.  Broome.  305 

BILL  OF  INTERPLEADER. 

1.  Sheriff  levying  upon  Goods  al- 
ledged  to  be  in  Settlement,  cannot 
maintain  a  Bill  of  Interpleader. 
Stingily  v.  Boulton.  394 

2.  Plaintiff  in  a  Bill  of  Interpleader 
admits  a  Title  against  himself  is 
all  the  Defendants ;  and  cannot 
say,  that  as  to  some  he  is  a  Wrong- 
doer. 334 

BOND. 
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1.  Under  a  joint  and  several  Bond, 

the  Obligee,  though  he  might  h&ve 

several  Executions,  could  not  bring 

a  joint  and  also  several  Actions. 

Page  65 


c. 

CHARGE. 

See  Trust  5,  6, 

CHARITY. 

Set  Trustee  7. 

CHARITABLE  USES. 
See  Corporation  2. 

COMMISSION. 
See  Bankrupt  71. 

.       COMPENSATION. 
See  Vendor  and  Vbkdbe  i. 

CONDITION. 

1.  Condition  requiring  the  Consent 
of  Executors  to  Marriage  not  ap- 
plied to  a  Daughter,  married  in  the 
Testator's  Life  with  his  Consent 
or  subsequent  Approbation.  Par* 
tell  v.  Iyon.  479 

2.  That.  Fact  .not  being  proved,  oti 
Inquiry  was  directed.  Parncllv. 
Lyon.  479 

&e  Legacy  i. 


See  Corporation  4; 
Lessee  5\ 


Lessor  and 


CONSIDERATION. 

See  Settlement  1. 

CONSTRUCTION. 

1.  Construction  of  Deeds:  First,  that 
a  Provision  for  Payment  of  "  the 
«  just  Proportion  or  Share"  of  ill 
Debts,  owing  from  one  Partner 
jointly  and  as  a  Partner,  referred, 
not  to  the  Contribution  as  amctog 
thePartners,  but  to  what  with  refer- 
ence to  the  State  of  the  Partner- 
ship Funds,  and  the  Ability  of  the 
other  Partners  he~may  eventually 
be  called  on  to  contribute  to  .the 
joint  Debts;  so  as  they  may  be 
fully  paid  :  Secondly,  that  under  a 
Provisi6n  for  Debid  of  varibWDfe- 
scriptions  no  Preference  was  in- 
tended; which  must  be  clearly 
shewn :  otherwise  the  tiourt  flavors 
equal  Payment :  TMrdfy,  a  Refer- 
ence to  a  Deed  of  a  specified  Date, 
there  being  Two  of  the  same  Date, 
Onfe  executed  at  that  Thnet1the 
other  subefequeniry,  *#*&  in^e 
Absence  of  positive  flVidenc«;  tod 
aided  by  Circumstances,'  applied 
to  the  former.  Wndetonv.KkHrd- 
$ak.  Page*Q3 

•3.  Construction  of  a  Chnrtfe,  giving 
Trustees  Liberty  to  forbear  en- 
forcing Payment  •  that  H  Was -for 
their  Indemnity  j  as  if  with  a  View 
O  o  4  .  to 
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fo  Insolvency,  it  might  amount  to 

.   Fraud.  Page  179 

S.  As  to  the  Effect  of  the  Words 

"  be  the  same  more  or  less"  in  a 

Particular  of  Sale,  Qiuere.        376 

4.  "  Child/'  &c.  prim  J  facie  means 
legitimate.  462 

5.  Effect  of  a  private  Act  of  Parlia- 
.  meat,  declaring  an  Estate  vested 

4a.  Trustees  and  their  Heirs  in 
Trust  to  sell,  discharged  from  the 
Trusts  of  a  Settlement  j  devesting 
the  legal  Fee  outstanding  under  a 

'  prior  Settlement.  Bullock  v.  Vlad- 
gate.  471 

See  DfcVtSB  3.  Evidence  4.  Will 
5. 

CONTEMPT. 

See  Practice  9.  12. 16.     Sbttlr- 

mknt  2.  Ward  of  Court  1, 2. 

-  CONTINGENT  REMAINDERS. 
See  Dbv  isk  7.    Trustee  4,  5,  6. 

CONTRIBUTION. 

.1.  Contribution  enforced  among  As- 
signees in  Bankruptcy  to  re-im- 
burse  a  Payment  by  one  under  an 
Order  for  a  Loss  occasioned  by 
their  joint  Act;  and  the  Objec- 
tion, that  the  Defendants  acted 
only  for  Conformity  upon  the  Re- 
presentation and  Advice  of  the 
Plaintiff,  did  not  prevail.  Limgard 
r.  Bromley.  114 

%  No  Contribution  between  Wrong- 
doem  upon  entire  Damages  for  a 
Tort.  117 

4&c  Partnership  1. 


CONVERSION. 

1,  Where  a  Testator  means,  to  con; 
.  vert  real  Estate  into  personal  for 
a  particular  Purpose,  if  that  Pur- 
pose cannot  be  served,  the  Court 
will  not  infer  any  other  Purpose. 
Page  175 
See  Money  3. 

CORPORATION. 

1.  Whether  a  Corporation,  consist- 
ing of  numerous  Governors,  would 
be  bound  by  the  Acquiescence  of 
some,  standing  by,  permitting  Ex- 
penditure, &c.  Qauere.  Mocker 
v.  Foundling  Hospital.  188 

2.  General  Right  of  Corporations* 
of  whatever  Nature,  at  Law  to 
alienate  their  Lands,  held  in  Fee, 
subject,  as  to  Ecclesiastical  Cor- 
porations to  the  restraining  Sta- 
tutes j  and  no  Instances  of  a  Trait 
attached  upon  the  Ground  of  Mi* 
application,  as  not  to  Corporate 
Purposes,  except  the  Case  of  Cor- 
porations, holding  to  Charitable 
Uses.  Mayor  and  CommonaHy  qf 
Colchester  v.  Limit*.  220 

S.  Whether  such  a  Jurisdiction  pre- 
vails in  other  Cases,  upon  an  Ap- 
plication to  Purposes  dearly  not 
Corporate,.   Quart.      Mayor  vi 

■  Commonalty  of  Colchester  v.  be* 
ten.  330 

4.  A  Bill  on  that  Ground  impeach* 

'  ing  Securities  as  obtained  under 

an  Abuse  of  Trust  by  the  seta* 

Body  of  the  Corporation  of  Cd- 

ckuter,  using  the  Common  Seal 

for 
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for  raising  Money  to  defray  the 
Expence  of  Actions  against  the 
Mayor  and  Town  Clerk,  relative 
to  Elections  of  the  Recorder  and  a 
Representative  of  the  Borough  in 

'  Parliament,  dismissed  upon  vari- 
ous subsequent  Transactions,  es- 
pecially an  Award,  binding  the 
Corporation  at  large  through  the 
select  Body,  acting  with  Autho- 
rity, and  upon  a  fair  Question, 

.  whether  the  Purpose  was  Corpo- 
rate, tor  not.     Mayor  and  Common- 

.   aliy  qfCokketlar  v.  Lowten.  P.  226 

COSTS. 

1.  Costs  do  not  follow  the  Event  of 
the  Suit ;  where  a  fair  Question  is 

.  raised.    Staines  v.  Morris.  8 

2.  Though,  by  Analogy  to  the  Law, 
.    Costs  do  not  follow  a  Decree  for 

Dower,  merely,  they  were  given 
upon  vexatious  Resistance.  Wor* 
go*  v.  Ryder.  20 

3.  Defendant  to  a  Bill  to  perpetuate 
.  Testimony  entitled  to  Jus  Coats  im- 
mediately after  the  Commission 
executed  upon  the  Allegation  that 
he  did  not  examine  any  Witnesses. 
Foulds  v.  Midgley.  138 

4.  Costs  upon  a  groundless  Imputa- 
tion of  Fraud.  Mayor  and  Com- 
monalty of  Colchester  v.  Lowten. 

*  226 
3.  Full  Costs  on  a  Demurrer  allow- 
ed to  a  third  Bill  for  the  same 
Cause,  under  the  General  Order, 
IftH*  upon  a  subsequent  Appli- 
cation.   Griffith  v.  Wood*        307 


6.  A  Re-sale  on  opening  Biddings, 
producing  a  considerable  Increase 
of  Price  no  Ground  for  Coats  to 
the  Person,  who  opened  the  Bid- 
dings. Trefiais  v.  Clinton.   P.  36l 

See  Evidence  3.  Partition  4,  5. 
Patent  3.  Practice  4.  VL  16. 

COVENANT. 
1.  Under  a  Contract  for  the  Assign- 
ment of  a  Term,  whether  from  the 
original  Lessee,  or  a  mesne  Assig- 
nee., the  Purchaser  must  covenant 
for  Indemnity  against  Payment  of 
Rent  and  Performance  of  Cave- 
nants ;  though  he  cannot^  have  a 
Covenant  for  the  Title  from  .the 
Assignor ;  as  being  an  JBxecutor ; 
and  also  by  express  Stipulation. 
Staines  v.  Morris.  8 

See  Bankruptcy  42.  Injunction 
6.  Lessor  and  Lcis.be  1. 


D. 

DEBTS. 

See  Construction  1.    Devise  4. 
Trust  5. 

DECREE,  pro  confess*. 

See  Practice  10. 

DEPOSITIONS. 

tits  Practice  2,  r8,  19. 

DEMURRER. 
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DEMURRER. 
See  Bankrupt  76.    Mortgage  2. 
Partition  1,  2.      Practice  30. 

DEVISE. 

1.  Devise  of  ml  Estate,  though  in 
form  residuary,  is  specific 

Page  175 

2.  Provisions  of  the  Statute  of  Frauds 
as  to  the  Execution  of  Contracts 
concerning  Land  Devises.       207 

3.  Construction  of  a  Devise  in  Fee 
subject  and  chargeable  with  An- 
nuities, upon  the  Intention  collected 
from  the  whole  Will  a  beneficial 
Devise,  and  not  a  Trust  resulting 
to  the  Heir  as  to  the  Surplus  be- 
yond  the  Annuities.  King  v.  Dc- 
Hison.  260 

4.  Distinction  between  a  Devise, 
charged  with  Debts,  and  on  Trust 
to  pay  Debts.  The  former  a  be- 
neficial Devise,  subject  to  the  par- 
ticular Purpose ;  the  latter  limit- 
ed to  the  particular  Purpose ;  and 
therefore  the  Interest  not  exhaust- 
ed a  resulting  Trust  for  the  Heir. 

272 

5.  Under  a  Devise  by  a  married 
Man,  having  no  legitimate  Chil- 
dren, "to  the  Children  which  I 
"may  have  by  A.  and  living  at 
"  my  Decease,"  natural  Children, 
who  had  acquired  the  Reputation 
of  being  his  Children  by  her  be- 
fore the  Date  of  the  Will,  entitled, 
as  upon  the  whole  Will  intended 
and  sufficiently  described ;  reject- 


ing as  a  Description  of  the  Deri- 
sees,  Passages  in  a  written  Book, 
unattested,  of  which  Probate  wis 
admitted,  under  a  Reference  in  the 
Will  to  the  "Observations  aad 
"Directions,  which  I  shall  leave 
"  in  a  written  Book."  Willdnm* 
v.Adam.  Pagt4H 

6.  Whether,  if  there  were  also  legi- 
timate Children  by  the  same  Mo- 
ther, they  could  take  together  un- 
der the  same  Description  j  and 
whether  future  illegitimate  Chil- 
dren can  take  under  any  Descrip- 
tion in  a  Will,  Quart.  Wilkinsm 
v.  Adam.  422 

7.  Devise  to  Trustees,  their  Heirs, 
&c.  for  the  Life  of  the  Devisor's 
Son,  to  support  Contingent  Re- 
mainders, in  Trust  to  permit  him 
to  receive  the  Rents  for  Life,  and 
after  his  Decease  to  his  first  and 
other  Sons  in  Tail :  an  equitable 
Estate  in  the  Son:  the  legal  Estate 
in  the  Trustees,  with  a  legal  Re- 
mainder to  the  first  and  other 
Sons.    BUcoc  v.  Perkins.         485 

DISCOVERY. 
See  Bankrupt  78.    Relief  3. 

DISMISSION. 
See  Practice  29.    Specific  Pee- 

FORMANCE  6. 

DOWER. 

fife  Coits  1,2.       - 

ELECTION 


E. 
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FOBM  ANCR  4. 


ELECTION,  to  sue. 
See  Practice  24. 

EVIDENCE. 

1 .  Distinction  between  Examination 
de  bent  esse,  and  perpetuating 
Testimony.  Page  \3y 

2.  Application  for  Examination  to 
Credit,  regarded  with  great  Jea- 
lousy :  confined  to  Facts  affecting 
Credit,  and  Character  only;  and 
not  material  to  what  is  in  Issue, 

153 

3.  On  Appeals  and  Rehearings  addi- 
tional Evidence  permitted  in  some 
Instances.  If  the  Rule  is  so,  it 
must  be  subject  to  Costs.  153 

4.  Construction  of  a  Contract ;  that 
a  Reference  of  the  Expences  was 
confined. to  the  Expenoe  of  the 
Conveyance :  but  the  Evidence  of 
the  Attorney  was  admitted  for  the 
Defendant  to  prove  the  Intention 
of  both  Parties,  according  to  ver- 
bal Instructions,  that  the  Plain- 
tiff, the  Purchaser,  should  also 
pay  the  Expence  of  making  out 
the  Defendant's  Title*  Ramsbottem 
v.  Gosden.  \65 

5.  Parol  Evidence  of  Declarations 
by  the  Auctioneer  at  the  Sale, 
warranting  the  Quantity  receiv- 
ed in  Opposition  to  a  specific 
Performance,  on  the  Ground  of 
Fraud:  not  to  enforce  Perform- 
ance.    Winch   v.   Winchester.  375 
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EXAMINATION. 
See  Evidencb  1,  2,  $• 

EXCEPTION. 
See  Practice  17* 

EXECUTORS. 

See  Pabtnbbship  2,  3.    Restbvb 
1. 


F. 
FAMILY  COMPROMISE. 

1.  Family  Compromise  favored}  if 
reasonable  and  upon  a  doubtful 
Right;  even  in  the  strongest  Case) 
as  where  one  Party  was  drunk  at 
the  Time.  Page  30 

2.  Whether  upon  a  mere  Supposi- 
tion of  Right,  proving  erroneous, 
Sutere.  30 

See  Specific  Performakcb  1. 

FORFEITURE. 

See  Lessor. and  Lbssbb  3. 

FRAUD. 

1.  Distinction  as  to  Fraud  in  Equity 
and  at  Law.  98 

2.  Marriage  Settlement  of  personal 
Property  in  general  .Terms,  "all 
"Monies,  Debt*,  Bills,  Bonds, 
"Notes/*  &c.     No  Inference  of* 

Fraud 
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fViud  from  the  Cancellation  [dur- 
ing the  Treaty,  upon  a  fair,  mo- 
ra), Consideration,  of  a  Note,  the 
only  Instrument  of  that  Descrip- 
tion; the  Marriage  not  taking 
.Place  upon  a  Representation  of 
the  Particulars  or  Amount.  De 
MannevilUv.  Crompton.  Page  354 

See  Construction  3.     Costs  4. 
Specific  Performance  5. 

FRAUDS,  (StaMe  of.) 
See  DiriSB  2. 


H. 

HEIR. 


See  Trust  7. 


I. 

ILLEGITIMATE  C&LD. 
See  Bastard. 

ILLUSORY  APPOINTMENT. 
See  Powers  1,  2,  7. 

IMMORALITY. 

See  Practice  9. 

IMPLICATION. 

l!  Implication.    Necessary  Implica- 
tion imports,  not  natural  Neces- 


sity, but  so  strong  Probability, 
that  an  Intention  to  the  contrary 
cannot  be  supposed.         Page  466 

See  Trust  4. 

INFANT. 

See  Bankrupt  69.  Mortgage  1. 
Trustee  2.   Ward  of  Court. 

INJUNCTION. 

1.  Injunction  obtained  by  Obligor 
in  a  joint  and  several  Bond ;  the 
Co-obligor  not  a  Party.     ChpK* 

■  v*  Cooper.  \t 

2.  Execution  upon  a  joint  Judgment, 
with  Notice  to  the  Sheriff  of  the 
Injunction,  and  Directions  to  the 
Sheriff  not  to  take  the  Plaintiff  in 
Equity,  not  a  Breach  of  the  In- 
junction.'   Chaplin  v.  Cooper.    16 

3.  An  Injunction,  though  not  to  be 
continued  with  a  View  to  specific 
Performance  of  an  Agreement  to 
grant  a  Lease,  if  under  a  Clause 
for  Re-entry,  the  Lease,  when 
granted,  would  be  at  an  End  by 
the  Tenant's  Acts,  was  maintained 
upon  undertaking  to  give  Posses- 
sion; when  required  by  the  Court, 
and  paying  the  Rent  due,  by 
Waiver  of  the  Forfeiture,  if  in- 
curred :  viz.  distreining  for  subse- 
quent Rent.  Gourty  v.  Duke  if 
Somerset,  & 

4.  Whether,  even  without  a  Right  of 
Re-entry  the  Court,  seeing  a  gross 
Case  of  Waste  and  Breach  of 
Covenant,  not  to  be  indemnified 
by  Damages,  would  leave  the  TV- 
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nant  to  Law,  refusing  Relief, 
;  Quatre.  Gourlay  v.  Duke  of  So- 
merset. Page  6& 
£.  Under  a  Bill  by  some  Partners  in 
a  joint  Concern  on  behalf  of  them- 
selves, and  the  others,  Three  Hun- 
*  dred  in  Number,  for  a  Dissolution, 
Receiver,  &c.  and  an  Account, 
all  edging  Mismanagement  by  the 
Managers,  the  Court  refused  to  in- 
terfere by  Injunction  and  the  Ap- 
pointment of  a  Receiver,  in  the 
first  Instance,  until  they  had  tried 
the  Means  of  Redress,  provided 
by  the  Articles.    Carlen  v.  Drury. 

154 

6.  Covenant  against  using  Premises 
as  a  Shop,  or  Warehouse  for  any 
Trade,  without  Licence  in  Writing, 
or  permitting  any  Thing,  which 
may  grow  to  the  Annoyance  or 
Damage  of  the  Lessors,  or  any  of 
their  other  Tenants. 

Breach,  though  not  a  Nuisance 
in  Law,  public  or  private,  being 
an  Annoyance,  not  protected  by 
Injunction:  there  being  no  Li- 
cence *  and  Permission  of  One 
Trade  not  to  be  construed  a  -ge- 
neral Licence  for  any  Trade :  nor 
will  the  Court  enter  into  a  Com- 
parison, which  are  more  or  less 
offensive.  Mather  v.  Foundling 
Hospital.  18S 

7.  Devise  to  A.  and  her  Heirs  for 
ever,  "in  the  fullest  Confidence, 
■"  that  after  her  Decease,  she  will 
"devise  the  Property  to  my  Fa- 
"mily,f  being  restrained    to   an 


Estate  for  Life  by  Decree  at  the 
♦  Rolls,  the  Devisee  was  restrained 
.from  cutting  Timber  pending. an 

Appeal.    Wright  v.  Atkins.        . 

Page  313 

8.  An  Answer  filed  is  a  sufficient  Ob- 
jection to  a  Motion  to  extend  au 
Injunction  to  stay  Trial:  but,  as 
the  Defendant  submitted  to  Ex- 
ceptions, the  Order  was  made :  an 
insufficient  Answer  being  no  An* 
swer.    Bishton  v.  Birch.  366 

9.  Injunction  against  a  Verdict  in  a 
joint  Action  dissolved  as  against 
those  Defendants  who  had  an- 
swered :  not  as  against  all,  pending 
Exceptions  to  the  Answers  of  the 
rest.    Joseph  v.  DoubUday.       Affl 

10.  Injunction  not  revived  pending 
a  Rehearing  of  an  Order,  allowing 
an  Exception  to  a  Report,  that  the 

'  Answer  was  insufficient!    Scott  v. 
Mackintosh.  503 

1 1 .  Injunction,  restraining  an  Exe- 
cutor, claiming  under  die  Will, 
and  also  by  a  Gift  from  the  Testa- 
trix in  her  Life,  from  selling  upon 
Affidavit  of  undue  Influence.  TM- 
munds  v.  Bird.  •  642 

See  Bankrupt  73.  Practice  25. 

INTEREST. 

See  Banxrupt  61.  Moxkt  ],  2. 

INTOXICATION. 

See  Lessor  and  Lessee  5. 

ISSUE. 

See  Piactice  2'J: 

JURISDICTION. 
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JUHI8DICTION. 

1.  Jurisdiction  of  a  Court  of  Equity 
to  order  a  void  Deed  to  be  deli- 
vered up.  Page  244 

See  Corporation  3.  Settlement 


LEGACY. 

1.  When  a  Period  of  Payment  is 
appointed,  the  subsequent  Failure, 
or  Breach  even,  of  an  express 
Condition,  annexed  to  a  Legacy, 
cannot  affect  the  Right  to  receive 

4    it.  138 

4.  Legacy,  reciting  the  Probability, 
that  the  Legatee  was  not  living, 
upon  express  Condition,  that  he 
shall  return  to  England  and  per- 
sonally claim  of  the  Executrix  or 

.  in  the  Church  Porch,  if  he  shall 
not  so  claim  within  Seven  Years, 
to  be  presumed  dead,  and  the  Le- 
gacy to  fall  into  the  Residue. 
Twit  v.  Honldiick.  248 

&.  The  Legatee  not  having  returned, 
and  dying  abroad  within  Seven 
Yeats,  the  Legacy  was  held  not 
due;  the  Existence  of  the  Legatee, 
though  appearing  otherwise,  being 
to  be  proved  by  the  particular 
Means  prescribed  $  and  therefore 
not  within  the  Cases  from  the 
Civil  Law,  where,  the  End  being 
obtained,  the  Means  were  not 
essential   Tulk  v.  HamUiick.    248 


I 


4.  Objections  of  Form,  that  the 
Plaintiff  originally  riaimiag  under 

.  a  special  Assignment,  by  Way  of 
Supplement  set  up  a  different  Tide, 
as  general  Creditor,  proceeding  as 
such  not  upon  Proof  of  his  Debt, 
but  on  the  mere  Admission  of  the 
Executor,  against  a  Person,  ac- 
countable to  the  Executor  for 
Assets  not  determined*  Tuli  v. 
Honldilck.  Psgrltf 

5.  Legacy  of  £50  for  a  Ring  sot 
specific:  therefore  carrying  Is- 
terest  with  other  pecuniary  Le- 
gacies.   Aprttcc  v.  Aprettt.     364 

&  Bequest  to  a  Son  of  the  Testator 
on  his  accomplishing  his  Appren- 
ticeship, with  the  Dividends  in  the 
mean  Time  for  Maintenance;  and 
in  case  he  shall  die,  before  he 
accomplishes  his  Apprenticeship, 
then  and  in  such  Case,  to  the  other 
Children. 

The  Legacy  lapsed  by  the  Death 
of  the  Legatee,  having  accomplish- 
ed his  Apprenticeship,  in  the 
Testator's   Life.     Hmmberttmc  *. 

Stanton.  383 

7.  Bequest  over  in  case  of  the  Death 
of  a  Legatee  before  a  certain  Pe- 
riod takes  Effect  on  his  Death 
within  that  Period  during  the 
Testator's  Life.  368 

8.  Lapse  by  Death  of  the  Legatee  in 
the  Life  of  the  Testator,  though 
having  survived  the  Period,  at 
which  the  Legacy  was  to  vest: 

that 
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,  that  Event  not  being  provided 
for.  Page  389 

See  Residue  i.  Trustee  l.  Will 
8. 

LESSOR  AND  LESSEE. 

1.  Lessee  under  express  Covenant  to 
pay  the  Rent,  and  perform  the 
Covenants,  liable  during  the  whole 
Term,  notwithstanding  .  Assign- 
ments. ]  i 

2.  Distinction  as  to  Assignee  $  though 
liable  during  his  own  Possession. 

11 

3.  Under  a  Right  of  Re-entry  upon 
under-letting  an  Advertisement 
does  not  work  a  Forfeiture;  but 
was  made  the  Ground  for  imposing 
Terms.  Gourlay  v.  Duke  qfSomer- 
"*-  68 

4.  Covenant  not  to  assign  without 
Licence,  once  dispensed  with,  the 
Condition  is  gone,  both  in  Law 
and  Equity:  but  the  Principle 
questionable,  and  not  to  be  ex- 
tended :  for  Instance,  to  a  mere 
Actj  where  the  Licence  is  to  be 
in  Writing.  191 

5.  Lease  set  aside  with  Costs ;  as  ob- 
tained by  the  contrived  and  ha- 
bitual Intoxication  of  the  Lessor, 
immediately  on  coming  of  Age, 
at  a  very  inadequate  Rent;  and 
Acts  of  Confirmation  held  not  suf- 
ficient.    Say  v.  Barwick.  195 

See  Covenant  1.  Injunction  4, 
fi.  Specific  Performance  2. 
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LETTER  MISSIVE. 
f&*  Practice  25. 

LICENCE. 

See  Injunction  &  Lessor  and 
Lessee  4. 

LIMITATION. 
1.  Limitation  over  after  a  Limita- 
tion, which  never  took  Effect,  es- 
tablished 3  not  operating  as  a  Con- 
dition precedent.  Meadowr.Parry. 
Page  \24 

LIMITATIONS  (Statutes  of) 

1.  Length  of  Time  adopted  in  Equity 
by  Analogy  to  the  Statute  of  Li- 
mitations.  539 

2.  Mere  Demand,  without  Process 
or  Acknowledgment,  not  sufficient 
against  the  Statute  of  Limitations. 

540 

LUNACY. 

1.  Commission  of  Lunacy  the  Sub- 
ject of  Discretion  5  regulated  solely 
by  the  Benefit  of  the  Lunatic,  with 
reference  to  the  Care  of  his  Per- 
son and  Property:  not  of  course, 
therefore  upon  the  mere  Pact  of 
Lunacy.    Tomlinton,  Ex  parte*   57 

2.  The  nearest  Relations,  though 
opposing  a  Commission  of  Lunacy 
shall  have  the  Carriage  of  it,  if 
granted ;  unless  some  Reason  to 
the  contrary.    Tomlinson,  Ex  parte. 

*7 

3.  Sentence  of  the  Ecclesiastical 
Court  unnecessary ;  the  Marriage 
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being  void ;  as  in  the  Case  of  Lu- 
nacy.   Ex  parte  Turing*      P.  140' 


MAINTENANCE. 
SceFlN-MoMKY  1. 

MARRIAGE. 
Set  Condition  I,  2.    Lunacy  3. 

MISAPPLICATION. 
Stc  Corporation  2. 

MISTAKE. 

1.  An  Omission  in  an  Agreement 
by  Mistake  stands  on  the  same 
Ground  as  an  Omission  by  Fraud. 

3()8 

Se*  Specific  Performance  5. 

MODUS. 
See  TiTHJte  1. 

MONEY. 

1.  After  the  usual  Decree  for  an  Ac- 
count Order  on  Motion  to  pay  into 
Court  the  Amount  of  the  principal 
Sums,  admitted  to  be  due  by  Exa- 
mination upon  Interrogatories : 
not  extended  to  Interest.  Wood  v. 
Dounes.  49 

2.  Order    on  Motion  to    pay  into 
-    Court  a  principal  Sum,  with  In- 
terest j   admitted  by  the  Answer 
to  have,  been  made  to  a  greater 
Amount.  50 


3.  Clear  Rule  in  Equity,  that,  where 
real  Estate  is  directed  to  be  con- 
verted into  personal  for  a  Purpose, 
which  fails  either  wholly  or  parti- 
ally, to  that  Extent  the  Money  is 
considered  real  Estate.      Page  174 

MORTGAGE. 

1.  Inquiry  directed,  in  case  the 
Mortgagees  consent  to  a  Sale, 
whether  it  will  be  for  the  Benefit 
of  the  infant  Heir  of  the  Mortga- 
gor.    Mondey  v.  Mondey.         222 

2.  Demurrer  to  a  Bill  for  Redemp- 
tion of  a  Mortgage  upon  Twenty 
Yean  Possession  by  the  Mortgagee 
over-ruled  upon  Allegation  of 
Admission  of  the  Mortgage  Title 
within  that  Period.  Hodle  v.  Rea- 
lty. 5-6 

XE  EXEAT  REGNO. 

1.  Writ  of  Xe  exeat  Rigno  granted 
against  a  Person,  generally  resi- 
dent in  Ireland ;  and  in  this  Coun- 
try only  for  a  temporary  Purpose; 
under  the  Circumstances,  that  a 
Balance  was  sworn  to,  for  which 
Bail  might  have  been  had  j  that 
the  Plaintiffs  had  filed  a  Bill  io 
Ireland,  where  the  Transactions 
arose,  for  an  Account;  and  a  Pro- 
posal of  Reference.  Howie*  r. 
Rogers.  129 

2.  The  Writ  discharged  on  giving 
Security.    Howden  v.  Rogers.   129 

3.  AY  exeat  Regno  granted :  the  De- 
fendant's general  Residence  being 
in  the  West  Indies,  &c  133 

4.  Writ 
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4.  Writ  of  Ne  exeat  Regn o  discharged 
.with  Costs :  having  issued  against 
the  Captain  of  an  East  India  Ship, 
when  just  sailing  for  India,  after 
a  considerable  Residence  in  this 
Country.    Dick  v.  Swinton. 

Page  371 

6.  Writ  of  Ne  exeat  Regno,  a  great 
Prerogative  Writ,  applied  to  the 
Purpose  of  equitable  Bail.        3/3 

NEXT  OF  KIN. 

See  Residue  1. 


OUTLAWRY  (Plea  of.) 
See  Pleading  1. 


PAPERS. 

See  Solicitor's  Bill  2. 

PAROL  EVIDENCE. 

See  Evidence  4,  5.     Specific  Per- 
formance 5. 

PARTITION. 

1.  Bill  for  Partition  by  Lessee  for 

Years.     Baring  v.  Nush.  561 

X  Demurrer,  for  Cause,  that  the  Bill 

slated  the  Defendant's  Estate  not 

'with  sufficient  Certainty,  viz*  that 

he  "  is  seised  in.  Fee,  or  otherwise 

"  wdl  entitled  to,"  and  ore  terns, 

Vol.  I. 


'    that  the  Reversioner  was  not  a 

Party,  over-ruled.  Baring  v.  Nash. 

Page  55 1 

3.  No  Objection  to  Partition  from 
the  Minuteness  of  the  Interest,  the 
Inconvenience,  Difficulty,  or  Re- 
luctance of  the  other  Tenants  in 
Common.  554 

4.  Under  a  Bill  for  Partition  no  Costs 
to  the  Hearing-  .    .    .   554 

5.  Costs  of  the  Partition  and  Con* 
veyance  in  Proportion  .to  the  In- 
terests. 554» 

6.  Concurrent  Jurisdiction  of  Equity 
upon  Partition.  555 

7.  Partition  between  Tenants  in 
Common  and  joint  Tenants  by  Stat, 
31  Hen.  8:  extended  by  Stat.  3? 
Hen.  89  to  limited  Interests,  for 
Life  or  Years  -,  and  the  same  Right 
in  Equity  by  Bill  as  at  Law  by 
Writ.  555 

8.  Discretion  in  Equity  to  refuse 
Partition  upon  a  suspicious  Title : 
but,  if  clear,  as  the  Writ  would  lie 
the  Commission  is  due  of  Right. 

556 

PARTNERSHIP. 

1.  As  to  the  Legality  of  a  Partner- 
ship of  Sixteen  Hundred  Shares 
(See  Stat.  6  Goo.  1.  c  18.  a,  18) 
and,  if  legal,  the  Capacity  of  soiae 
to  sue  for  a  Dissolution  on  Behalf 
of  the  rest,  and  as  to  the  Necessity 
of  an  Offer  of  Contribution  to 
Losses,  &c.  Quart,  Carlen  v. 
Drury.  15* 

:  2.  Surviving  Partner,  being  Execu* 
Ppr  tor, 
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tor,  not  entitled  without  express 
Stipulation  to  any  Allowance  for 
carrying  on  the  Trade  after  the 
. Testator's  Death.  Burden  v.  Bur- 
den. Page  170 
3.  Allowed  Expences  actually  in- 
curred under  an  erroneous  Con- 
ception, that  he  was  sole  Proprietor 
by  Purchase  from  his  Co-execu- 
tors; set  aside  as  a  Breach  of 
Trust  j  though  bona  fide.  Burden 
v.  Burden.  \JO 

&e  Injunction  5. 

PARTY. 

1.  Rule,  that  a  mere  Witness,  having 
no  Interest,  ought  not  to  be  a 
Party..  550 

2.  Exceptions  to  that  Rule.  550 

See  Injunction  1. 


'     PATENTS. 

1 .  Patent  granted  for  an  improved 
Steam-Engine;  as  not  infringing 

-  upon  an  existing  Patent.     Ex  parte 
Fox.  67 

2.  If  the  Improvements  could  not 
be  used  without  the-  Engine,  for 
which  a  Patent  had  been  granted, 
they  must  wait  the  Expiration  of 
that  Patent.    Ex  parte  Fox.        67 

&  No  Costs,  where  the  Caveat  was 
not  unreasonable.    Ex  parte  Fox. 

67 

PIN-MONEY. 

1.  Pin-money  subject  to  the  Property 
Tax;  not  to  a  Deduction  fat  t&- 


mony; 
nance. 


as  it  is  clear  of 
BaUv.Coutts.    Page^t 

PLEADING. 


1.  No  Plea  of  Outlawry  in  a  Suit 
for  the  same  Duty  or  Thing,  for 
which  Relief  is  sought  by  the  Bffl. 
Philips  v.  Gibbons.  184 

2.  Bill  for  an* Account  under  Cove- 
nant upon  Sale  of  Good-will  not 
to  cany  on  the  Trade.  Scatty. 
Mackintosh.  503 

3.  The  usual  Course  a  Bill  of  Dis- 
covery for  an  Action.  Scottv.  Mack- 
intosh.  503 

4.  Plea  with  an  Exception,  not  re- 
quiring a  Reference  to  the  Answer, 
allowed.    Howe  v.  Duppa.        511 

5.  To  a  Bill  to  set  aside  a  Convey* 
ance  for  Fraud,  &c.  Plea  of  Title 
paramount,  under  a  former  Con- 
veyance of  all  the  Estate  and  In- 
terest, under  which  the  Plainuf 
claimed,  allowed.  Howe  v.  Duppu. 

511 

6.  Plea,  with  Exception  of  Mattel* 
after  mentioned,  bad.  514 

POWERS. 


1.  Appointment  of  £300  Stock, 
though  a  very  unequal  Proportion 
of  the  Fund,  held  not  illusory. 
Butcher  v.  Butcher.  79 

2.  The  Question,  whether  an  Ap- 
pointment is,  or  is  not  illusory, 
must  be  determined  upon  the  Cir- 
cumstances of  each  Case,  acoord- 
w&  ta  *  sound  Discretion :  tie 
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ftower,  however  large  the  Terms, 
being  in  some  Degree  coupled  with 
a  Trust:  but  an  equal  Distribu- 
tion is  not  required :  nor  any  Rea- 
son for  the  Inequality;  unless  a 
Share  is  clearly  unsubstantial. 
Butcher  v.  Butcher.  Page  fQ 

3*  Under  a  general  Power  of  Ap- 
pointment among  all  the  Children 
by  Deed  or  Will  from  Time  to 
Time,  &c.  in  Default  of  Appoint- 
ment, equally  at  Twenty-one,  &c. 
the  Death  of  one  above?  that  Age 
does  not  prevent  an  Appointment 
to  the  Survivors.  Butcher  v.  But- 
cher. 79 

4.  Appointment  void  as  far  as  it  ex- 
ceeds the  Power:  viz.  to  Grand- 
children  under  a  Power  to  appoint 
to  Children.    Butcher  v.  Butcher. 

79 

5.  Appointment  to  a  deceased  Child, 
or  its  Representatives  void.         g  1 

&  The  old  Practice  of  executing  a 
Power  of  Appointment,  after  the 
Death  of  one  of  the  Objects,  by 

4  giving  Part  to  the  Survivors,  and 
letting  the  rest  go,  as  in  Default 
of  Appointment,  among  all,  in- 
correct. 92 

7.  Various  Contradictions  upon  the 
Subject  of  illusory  Appointments. 

97 

8.  Power  to  appoint  Estates  to  be  pur- 
chased with  Money  produced  by 
the*  Sale  of  other  Estates  well  exe- 
cuted by  an  Appointment  operat- 
ing directly  on  the  original  Estates. 
Bullock  v.  Fladgate.  471 


9.  Power  to  appoint  an  Estate*  in- 
cludes a  Power  to  dispose  of  the 
Estate  and  appoint  the  Produce. 

Page  47S 

10.  The  same  Effect  has  been  given 
in  the  more  doubtful  Case  of  <a 
Power  to  charge  ;  and  a  Power  to 
appoint  the  Money,  produced  by 
an  Estate,  directed  to  be  sold,  has 
been  considered  as  a  Power  to  ap- 
point the  Estate  itself.  478 

See  Settlement  3. 
4 

PRACTICE. 

1.  Reference  of  Title  before  Decree 
only,  where  the  Title  alone  is  dis- 
puted: refused  therefore,  where 
the  Purchaser  on  other  Grounds 
resisted  Performance.  Blyth  v. 
Elmhirst.  1 

2.  Depositions,  taken  de  bene  eue, 
upon  the  Incapacity  of  the  Wit- 
ness, from  a  bodily  Injury  to  at- 
tend a  Trial  at  Law,  not  publbhed  $ 
as  they  could  not  be  read  without 
Proof  at  the  Trial,  that  the  Wit- 
ness was  then  unable  to  attend : 
but  on  the  Affidavit  of  the  Surgeon 
as  to  the  Probability  of  his  At- 
tendance, an  Order  was  made  for 
the  Officer  to  attend  at  the  Trial 
with  the  original  Deposition ;  to 
be  tendered;  if  the  Incapability 
of  the  Witness  to  attend  should, 
be  proved.  Andrews  v.  Palmer.  31 

3.  Order,  that  Defendant  a  Prisoner 
in  Newgate  under  Sentence  for 
Forgery,  being  brought  up  for^Vant 

of 
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of  Answer,  should  be  turned  orer 
to  the  Fleet;  and  then  carried 
back  to  Newgate  with  his  Cause. 

:  Moss  ▼•  Brown.  Page  JB 

4;  Commission  to  examine  to  Credit 

should  be  executed  before  Decree. 

Costs  given    on  that  Ground. 

White  v.  Fmssell.  151 

5:  Order  for  Time  to  answer  not  cor- 
rected by  extending  it  to  the  usual 

-  Order  for  Time  to  plead,  answer, 
or  demur,  not  demurring  alone. 
Philips  v.  Gibbons.  1 84 

6.  Order  to  withdraw  Rejoinder,  and 
rejoin  de  novo  ;  for  the  Purpose  of 
gmrig  Notice  of  Intention  to  dis- 
pute an  Act  of  Bankruptcy,  under 
the  Stat  49  Geo.  3.  c.  121 :  by 
Analogy  to  the  Practice  at  Law  to 
permit  a  Pisa  to  be  withdrawn ; 
requiring,  according  to  the  Practice 
in  the  Exchequer,  the  Affidavit  to 
state  the  Deponent's  Information 
and  Belief,  that  it  is  essential  to 
the  Justice  of  the  Case.  Berks  v. 
Wigan.  230 

}.  Referenced  Tide  before  Answer : 
there  being  no  other  Question,  and 
the  Parties  undertaking  to  do  all 
such  Acts  for  the  Purpose  of  exe- 
cuting what  the  Court  thinks  right, 
as  if  the  Answer  was  in,  and  the 
Cause  brought  to  Hearing.  Bai- 
maws*  t.  tumJey.  228 

8.  Direction,  if  the  Report  shall  be 
against  the  Title,  for  Compensa- 
tion :  refused  as  to  Indemnity.  BaU 
manno  y.  ImmUv.  203 

9*  Immorality,  as  such,  not  punished 


in  Equity ;  bat  considered  in  pt- 
mshing  Contempt.  Page  3*8 

ia  The  Process  to  obtain  a  Decree 
pro  confesso  not  applied  to  a  Pri- 
soner in  Newgate  under  a  Crimintl 
Sentence;  who  if  brought  up  by 
Habeas  Corpus,  must  be  remanded 
immediately;  and  cannot,  asini 
Crrfl  Case,  be  turned  orer  to  uV 
fleet  ewm  cmmsis,  subject  to  u* 
tether  Process  by  Alias  Habm 
Corpus,  he.    Moss  r.  Brown,  300 

1 1.  Order f  to  dismiss  the  Bill  for 
Want  of  Prosecution,  though  te- 
gular according  to  the  present 
Practice,  not  requiring  Notice,  if 
before  Replication,  nor  the  Six- 
Clerk's  Certificate  at  die  Time  of 
making  the  Motion,  discharged 
whhoutCosts  upon  the  Defendant's 
Laches.    Browne  v.  Bune.       310 

12.  Defendant  in  Contempt,  under 
an  Order  for  a  Messenger,  putting 
in  an  Answer,  to  which  Exceptions 
were  allowed,  Plaintiff,  not  having 
accepted  Costs,  may  immediately 
proceed  upon  the  old  Process,  with- 
out Subpoena  or  Notice  for  a  bet- 
ter Answer :  but,  if  in  Custody  the 
Process  discharged  pending  die 
Reference  by  Tender  of  Cost& 
Boehm  v.  De  Tastet.  tU 

18.  In  a  Case  of  doubtful  Practice 
farther  Time  to  answer  allowed  on 
Terms.    Boehm  v.De  tastet.  334 

14,  Effect     of   continued    Practice 

against  an  Order  of  Court.-      337 

15* Repeated  Decisions,  forming* 

Series 
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Series  of  Practice,   may  amount 
16  the  Reversal  of  an  Order.  P.  328 

iff.'*After  Answer  reported  insuffi- 
cient. Plaintiff  may  proceed  upon 
his  old  Process  of  Contempt  with- 
out a  new  Order,  if  he  has  not 
accepted  Costs.  Couhon  v.  Gra- 
ham. 331 

i?.  The  Practice  in  the  Master's 
Office  to  report  an  Answer  insuf- 
ficient generally  upon  establishing 
one  Exception  without  entering 
Into  more*  corrected.  Roxve  v. 
Gudgeon.  331 

is.  Order  to  read  on  a  Trial  directed 
«t  Law,  Depositions  of  Witnesses, 
proved  by  Affidavit,  from  Age 
and  Infirmity  incapable  of  attend- 
ing without  great  Danger  of  Death, 
With  liberty  to  examine  them  on 
Interrogatories,  and  the  Deposi- 
tions of  such  other  Persons  as 
should  be  proved  at  the  Trial  to  be 
dead,  or  unable  to  attend  :  such 
Order,  whether  to  be  made  in 
Equity,  or  left  to  the  Judge  at 
Law,  depending  on  sound  Discre- 
tion. Corbett  v.  Corbet t.  335 
19.  Witness  being  proved  unable  to 
attend  a  Trial,  ancillary  to  a  Suit 
in  Equity,  the  Depositions  may 
be  read  without  an  Order:  but 
not  without  producing  the  Bill, 
Answer,  and  all  Proceedings.   336 

M.  Reference  of  Title  before  Decree, 
refused,  where  the  Purchaser  on 
other  Grounds  resists  a  Perform- 
ance of  the  Contract.  Paton  v. 
Rogerr.  351 

11.  Notice  of  Motion  to  dismiss  the 


Bill  for  Want  of  Prosecution* 
Three  Terms  having  elapsed  after 
Answer  without  Replication,  not 
necessary:  nor  the  Six~Ckrk's 
Certificate  on  the  Motion,  if  pro- 
duced to  Register f  when  the  Order 
is  drawn  up.  The  Attorney-Gene* 
ral  v.  Finch.  Page  3(58 

22.  Practice  of  the  Court  of  Common 
Pleas  to  examine  the  Affidavit  to 
hold  to  Bail,  reducing  the  Bail  ac- 
cordingly, lately  adopted  by  the 
Court  of  King**  Bench.  373 

23.  An  Issue  directed,  .  liberty  for 
each  Party  to  examine  the  other 
refused  without  Consent.  *  Hmvard 
v.  Braitkwatie*  3?4 

24.  Suggestion,  that  the  Defendant 
is  doubly  vexed  by  Suits  in  Equity 
and  at  Law  for  the  same  Blatter, 
ascertained  by  Reference  ta  tlye 
Master.       Boyd    v.    Heinzelman. 

381 

25.  The  Right  to  the  Letter  Missive 
and  Copy  of  the  Bill  is  Privilege 
of  Peerage,  not  of  ParHataent :  at- 
taching therefore  to  all  Scotch  and 
Irish  Peers. 

Injunction  therefore,  or  other 
Process,  not  so  accompanied,  is 
ineffectual.  Lord  MiUingtoun  v. 
Earl  ofPortmore.  •     410, 

26*.  In  the  Undertaking  to  speed  the 
Cause  upon  the  Motion  to  dismiss 
for  want  of  Prosecution  the  Term 
includes  the  Vacation.  Pmdhy  v. 
Wood.  499 

27*  Form  of  separate  Examination 

of  a  married  Woman,  taken,  by 

Commission.  Tatburgk'*  Cam.  Wf 

2&%Bflfe«&at> 
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28.  Reference  before  Decree  confin- 
ed to  the  Case  of  Title.  Where 
there  was  a  farther  Subject  of  Dis- 
pute, under  a  Claim  of  Compensa- 
tion it  was  refused  with  Costs. 
■■■■  v.  Skelton.  Page  516 

/3£.  Order  to  amend  the  Bill,  not 
served  or  drawn  up,  cannot  pre- 
vent the  Motion  to  dismiss  for 
want  of  Prosecution.  Morris  v. 
Owen.  523 

30.  After.  Demurrer  over-ruled,  Or- 
der of  course  for  a  Month  to 
plead  or  answer.   Griffith  v.  Wood. 

541 

See  Answer  1,  2,  3.  Bankrupt 
70.  Costs  1,  2, 3.  Injunction 
9.  Money  1, 2. 

PRESUMPTION. 
See  Trustee  2. 

PROPERTY-TAX. 
.  $ee  Pin-money  1. 

PUBLICATION. 
See  Practice  2. 

PURCHASER. 
See  Covenant  1.    Practice  j,  7, 
8,  20,  28.  and  Vendor  and  Ven- 
dee. 


R. 

RECEIVER. 

1.  Receiver  granted  before  Answer 

upon  the  Bill  of  a  Purchaser  pen- 

'  dente  lite:  viz.  a  Suit  instituted 


by  the  Wife  of  the  Vendor  j  claim- 
ing under  a  Settlement,  voluntary, 
as  being  after  Marriage.  Metcaffr 
v.  Pulvcrto/l.  Page  180 

RECOVERY. 
See  Trustee  4. 

REDEMPTION. 
See  Mortgage  2. 

RE-HEARING. 
See  Evidence  3. 

RELIEF. 

1.  Principle  of  Equity,  that  the  De- 
mand of  Relief  should  be  prompt. 

246 

2.  Distinction,  whether,  though  it 
would  be  difficult  to  maintain 
under  that  Principle  upon  the 
Loss  of  other  Remedies  a  Security 
invalid  in  Law  and  Equity,  the 
Court  would  take  away  that  Be- 
nefit. 246 

3.  Plaintiff,  not  entitled  to  Relief, 
cannot  have  Discovery.  539 

REMAINDER. 
See  Devise  7. 

RESIDUE. 

1.  Executor  with  a  Legacy,  or  Ex- 
ecutors having  equal  Legacies, 
Trustees  for  the  next  of  Kin  of 
the  Residue  undisposed  of;  as  hav- 
ing Part  given,  they  cannot  be  in- 
tended to  take  the  whole.         277 

RKStttflNG  TRUST. 


See  Devise  3, 4. 


Trust  3,  7, 8. 
REVOCATION. 


TABLE  OF  CONTENTS. 


5S3 


REVOCATION. 
«»  Will  2,  3,  4, 9>  10. 


SCOTCH  MARRIAGE. 
See  Settlement  i. 

SETTLEMENT. 

1  •  A  Settlement  after  a  Marriage  in 
Scotland,  not  supported  against 
•Creditors  in  Bankruptcy,  as  upon 
valuable  Consideration  by  a  Re- 
celebration  of  the  Marriage  in  Eng- 
land; but  it  was  sustained  as  the 
Consideration  of  an  Agreement  to 
settle  by  the  Parent  of  the  other 
Party.  Ex  parte  Halt.      Page  112 

2.  No  Means  of  enforcing  a  Settle- 
ment  on  Marriage  of  an  Adult, 
unless  the  Husband  seeks  to  ob- 
tain her  Property  in  Court :  but, 
if  the  Marriage  is  Contempt,  the 
Court  vindicating  its  Jurisdiction 
by  Imprisonment  compels  a  Settle* 
ment.  300 

3.  Under  a  Power  to  appoint  among 
Children  Interests  may  be  given 
to  Grand-children  by  way  of  Set- 
tlement with  the  Concurrence  of 
their  Mother,  an  Object  of  the 
Power,  and  her  Husband.  White 
v.St.Barbe.  399 

£*e  Baron  and  Feme  l.  Fraud  2. 
Ward  of  Court  i,  2. 

SHERIFF. 
Set  Bill  of  Interpleader  j. 


SOLICITOR'S  BILL. 

1.  Though. the  Court  will  open  a 
Solicitor's  Bill,  and  order  Taxation, 
after  several  Years,  and  a  Security 
given,  or  even  Payment,  upon  gross 
Errors,  Fraud  or  undue  Pressure* 
where  nothing  appeared  but  a 
trifling  Inaccuracy,  and  under 
other  favorable  Circumstances,  the 
Court  would  not  restrain  Proceed- 
ing upon  a  Security,  obtained  while 
Business  was  depending. .  Cooke  v. 
Settree.  Page  120 

2.  Solicitor  bound  to  produce  Papers 
of  his  Client  for  him,  or  in  case  of 
his  Bankruptcy  for  his  Assignees, 
though  not  employed  by  them,  in 
the  Cause,  for  the  Purposes  of 
which  he  received  them  -,  but  not 
bound  without  Payment  to  deliver 
them  up,  or  produce  them  in  any 
other  Business.     Rose  v.  Laughton. 

349 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance  of  a  Parol 
Agreement  as  to  Land  :  the  Effect 
of  a  Family  Compromise  of  doubt- 
ful Rights  5  with  Part-perfonnance 
by  Possession,  and  Improvements  ; 
and  Acquiescence  near  Nineteen 
Years  :  a  third  Person  being  per- 
mitted  to  act  upon  his  Conception 
of  the  Rights,  not  questioned  at 
the  Time  by  the  Defendant ;  who 
cannot  object,  that  he  acquiesced 
under  Expectations  from  that  Per- 
son; which  were  in  Part  disap- 
pointed. Stockley  v.  Stockky.  23 
2.  Refusal 
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2.  Refusal  of  Tenant  to  execute  a 
Lease  tendered,  as  satisfied  with 
not  as  repudiating,  the  Agreement, 
is  no  Ground  for  refusing  him  a 
specific  Performance.  Gourlayv. 
Duke  of  Somerset.  Page  6*8 

3.  Specific  Performance  of  a  Con- 
tract concerning  Land  not  de- 
creed on  the  Signature  of  an  Agent 
without  Authority.       Howard  v. 

*  BraUkwaUe.  202 

4.  The  Question  as  to  his  Authority, 
denied  by  the  Answer,  and  by  his 
Deposition,  stating  his  Declara- 
tion to  the  contrary  at  the  Time  of 
Execution,  to  be  determined  by  an 
Issue :  the  Evidence  of  a  Witness, 

.  impeaching  the  Instrument  he  has 
attested,  as  a  Witness  to  a  Will, 
denying  the  Sanity  of  the  Devisor, 
&c  being  admissible  -,  but  to  he 
jreceived  with  the  most  anxious 
Jealousy.     Howard  v.  Braithwaite. 

202 

/{•Distinction  between  the  Admis- 
sion of  parol  Evidence  to  support, 
or  resist,  the  specific  Performance 
of  a  Contract  for  Land :  admis- 
sible for  the  latter  Purpose  upon 
Mistake  and  Surprise  as  well  as 
Fraud  y  not  to  vary,  add  to,  or  ex- 
plain, the  written  Contract  Clowes 
v.  Higgtnson.  $24 

&  Upon  the  ambiguous  Terms  of  a 
Contract,  as  including  or  exclud- 
ing the  Timber,  the  Purchasers 
Bill  for  specific  Performance  dis- 
missed; and  having  throughout 
insisted  upon  his  Construction  he 
was  not  permitted  to  compel  the 
Vendor  to  convey  upon  the  Tetm* 


he  originally  offered.  Clowes  r. 
Higgtnson.  Page  524 

7.  Specific  Performance  discretion- 
ary. 57J 

See  Bankrupt  76*  Evidence  4, 
5.  Injunction  3.  Trustee  4. 
Vendor  and  Vendee  3. 

STOCK. 
See  Bankrupt  42. 

SUPERSEDEAS. 

See  Bankrupt  3*  4, 6,  7, 9>  10*  13, 
14,  15,  \f9  18,  36,  31,  M,  3&49, 
«3,  71. 

SUPPLEMENTAL  ANSWER. 
See  Answer  1,  2. 

SUPPLEMENTAL  BILL. 
See  Bankrupt  70. 

SURPRISE. 
&*8pecific  Performance  5. 


T. 

TIMBER. 
See  Injunction  .7. 

TITHES. 

1.  Account  of  vicarial  Tithee  de- 
creed against  a  Modus  of  Is.  per 
Acre  for  each  Acre  of  Marsh  Land 
for  Tithe  of  Hay  and  all  other 
vicarial  and  small  Tithes:  the 
Vicarage  appearing  to  have  been 
established  by  Endowment  in  1367, 
within  legal  Memory.  Scott  v. 
Sm\tV  142 
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TITLE, 

See  Vendor  and  Vendee  5. 

TRIAL  AT  LAW. 
See  Practice  18,  19. 

TRUST. 

1.  Order  under  the  Statute  36  Geo. 
3.  c.  go.  upon  Proof,  that  One 
Trustee  was  abroad,  an  abscond- 
ing Bankrupt,  and  not  likely  to 
return,  that  the  remaining  Trustee 
should  transfer  Stock  into  the 
Names  of  himself  and  another 
Person  appointed  a  Co-Trustee. 
William  v.  Bird.  Page  3 

2.  Devise  in  Trust,  subject  to  the 
Charges,  to  permit  A.  to  receive 
and  take  the  Rents,  and  Profits  for 
Life :  whether  not  a  Use  executed, 
Qucere.  137 

3.  Devise  after  Payment  of  Debts, 
Legacies,  &c.  of  specific  Freehold 
and  Leasehold  Estates,  to  A.  sub- 
ject to  Incumbrances :  and  of  all 
other  his  Freehold  and  Leasehold 
Estates,  together  with  all  his  per- 
sonal Estate,  to  Trustees,  to  sell ; 
and  out  of  the  Money  in  the  first 
Place  to  pay  their  Expences  in 
Execution  of  the  Will  or  Trusts  5 
and  without  farther  Disposition 
appointing  the  Trustees  Executors. 

A  resulting  Trust  as  to  the  Pro- 
duce of  the  real  Estate  for  the 
Heir  at  Law.  Hilly,  Cock.       173 

4.  Trust  by  Implication  without  the 
Word  "Trust."  273 

5.  Devise  after  a  Direction  that  all 
V01.L 


the  Debts  shall  be  paid,  amounts 
to  a  Charge.  Poge  274 

6.  Distinction  between'  a  direct  Trust 
and  a  Charge;  though  enforced  in 
Equity  much  in  the  same  Way. 

276 

7.  No  resulting  Trust  for  an  Heir, 
taking  a  Benefit  in  the  WiU;  but 
subject  to  Circumstances.         278 

8.  Devise  of  Freehold  Estate  in  Trust 
to  sell  and  apply  the  Money  to- 
wards Payment  of  the  Legacies : 
the  Residue  of  the  personal  Estate 
after  Payment  of  Debts,  Legacies, 
&c  upon  Trust  to  convert  all  the 
said  Residue  of  his  personal  Estate 
into  ready  Money,  to  be  laid  out 
in  Freehold  Property,  to  be  settled. 

'  The  personal  Estate  leaving  a 
Residue  beyond  the  Charges,  the 
real  Estate  a  resulting  Trust  for 
the  Heir  at  Law;  and  charged 
with  the  Legacies,  not  primarily 
but  only  as  an  auxiliary  Fund  to 
the  personal  Estate.  Maugham  v. 
Mason*  410 

See  Construction  5.  Corpora- 
tion 2, 4.  Devisb  7.  Truster. 


T. 

t 

TRUSTEE, 

1.  Trustee,  dying  Nineteen  Months 

after  the  Testatrix,  without  having 

acted,  held  entitled  to  a  Legacy, 

given  as  a  Token  of  Rfegasd  and  a 

Qq  Reconrpeftce 
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Recotapencc  for  his  Trouble:  no 
Refusal  or  Neglect  to  act,  where 
necessary,  appearing.  Brydges  v. 
Wooiton.  '  Page  134 

2.  Presumption  against  intending~an 
Infant  to  be  a  Trustee.  278 

3*  Discretion  :  of  Trustees,  having 
Power,  to  change  Securities,  but 
not  without  Consent,  not  con- 
trouled,  unless  mischievously,  and 
ruinously  exercised.  De  Maune- 
ville  v.  Crompton.  354 

4.  Trustee  to  preserve  Contingent 
Remainders  joining  in  a  Recovery 
with  the  Remainder-man  in  Tail, 
having  attained  Twenty-one,  held 
no  Breach  of  Trust ;  and  no  Ob- 
jection to  a  specific  Performance. 
Biscocv.  Perkins.  .    485 

5.  Trustee  to  preserve  Contingent 
Remainders  joining  to  destroy 
them,  before  the  first  Tenant  in 
Tail  is  Twenty-one,  liable  for  a 
Breach  of  Trust :  so  a  Purchaser 
with  Notice :  but  if  after  the  Te- 
nant in  Tail  is  Twenty*one,  not 
punishable,  even  where  the  Trus- 
tee would  not  have  been  directed 
to  join.  491 

6.  Trustees  to  preserve  Contingent 
Remainders  honorary  Trustees : 
not  to  be  compelled  to  join  in  de- 
stroying  them.  492 

7.  Under  the  Act  of  Parliament, 
giving  Jurisdiction  upon  a  Petition 
in  Charity  Cases,  the  Trustees,  not 
appearing,  ordered  to  shew  Cause 
why  the  Order  prayed  should  not 
be  made.     Ex  parte  Seagears.   496 

See  Construction  2«    Trust. 


See  Trust  2. 
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V. 


VENDOR  AND  VENDEE. 

J.  Though  it  is  generally,  not  uni- 
versally, true,    that    a  Purchaser 
may  take  what  he  can  get  with 
Compensation  for  what  he  cannot 
have,   whether  that  is  ever  done 
without  an   express  Undertaking 
on  his  Part  to  do  what  the  Court 
shall  order,    Queer e.       Paton  *] 
Rogers.  Page  351 

2.  Purchaser  not  entitled  to  so 
Abatement  for  a  Deficiency  in 
Quantity :  .the  Particular  describ- 
ing the  Estate,  as  consisting  by 
Estimation  of  Forty-one  Acres,  be 
the  same  more  or  less.  Winch  t. 
Winchester.  375 

3.  Formerly  a  Purchaser  was  not  let 
off  upon  a  doubtful  Title;  but 
was  compelled  to  take  it,  or  esta- 
blish the  Objection.  495 

4.  Though  generally  a  Purchaser 
cannot  be  called  on  for  his  Money 
until  he  has  a  Title,  yet,  where  he 
is  let  into  Possession  upon  a  mu- 
tual Confidence  of  a  speedy  Title, 
and  the  Difficulty  is  a  mutual  Sur- 
prise, he  cannot,  without  express 
Contract,  retain  the  Possession, 
with-holding  the  Money.  Gibson 
v.  Clarke.  500 

5.  Vendor  to  be  at  the  Expence  of 
making  out  his  Title.  529 

6.  Purchaser 
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■6.  Purchaser  discharged  on  Motion 
upon  Affidavit  of  Imprisonment 
for  Debt  and  Insolrency.  Hodder 
v.  Ruffin.  Page  544 

See  Practice  1, 7, 8,  28.  Specific 
Performance.    Purchaser. 


w. 

WARD  OF  COURT. 

1.  Punishment  for  Contempt  by  mar- 
rying a  Ward  of  Court  by  Com- 
mitment, or  in  a  flagrant  Case  by 
directing  a  criminal  Prosecution 
for  Conspiracy,  &c,  the  Subject 
of  sound  Discretion ;  and  though 
the  Right  to  interpose  without  Com- 
plaint, is  not  affected  by  Time, 
the  Exercise  of  it  was  dispensed 
with  upon  Circumstances ;  no 
Complaint  made  for  Eight  Years  ; 
the  Husband,  though  his  Conduct 
would  have  justified  Punishment 
on  a  recent  Application,  not  being 
a  needy  Adventurer,  but  of  equal 
Family  and  Fortune ;  having  ac- 
tually made  a  considerable  Settle- 
ment ;  under  which  the  Children 
had  vested  Interests,  and  alledging 
Misconduct  by  the  Wife.  The  In- 
terests of  the  Children  not  to  be 
affected :  but  the  Settlement  varied 
as  between  the  Husband  and 
Wife,  by  increasingthe  Pin-money, 
giving  her  some  Interest  in  future 
Property,  &c.  Ball  v.  Coutts.    292 
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2.  Distinction  upon  Contempt  By 
Marriage  of  a  Ward  of  Court  1  a 
Person  of  no  Property,  whose/only 
Object  is  the  Fortune,  is  not.'^er* 
mitted  to  touch  it;  and  the  whole 
is  put  in  Settlement:  otherwise, 
when  the  Husband  of  e^oal  Rank 
and  Fortune  makes  an*  equivalent 
Settlement.  •    Page  303 


WILL, 

1.  In  proving  the  Execution  ■  of  a 
Devise,  actual  Signature  by;  the 
Devisor  in  the  Presence  of  the 
Three  subscribing  Witnesses  not 
required,  if  he  declares  it  to  be  \ 
his  Will  before  those,  who  did  not 
see  him  sign  ;  and  separate  Attes- 
tations sufficient*  Weztbuch  v. 
Kennedy.  362 

2.  Testator,  a  Widower,  having  a 
Son  and  Two  Daughters,  by  Will 
gave  all  his  real  and  personal  Es- 
tates in  Trust,  subject  to  Debts, 
for  those  Children,  and  in  case  of 
their  Deaths  over.  ,Mairijtge  and 
the  Birth  of  a  Dugbftt*  held  a 
Revocation  of  the<4fill  in  the 
Ecclesiastical  Court,  (against  a 
former  Decision)  not  a  Revocation 
of  the  Devise  of  the  real  Estate. 
Sheath  v.  York.  390 

3.  Marriage  and  Birth  of  a  Child  an 
implied  Revocation  of  a  Will  of 
personal  Property.  397 

4.  Even  a  Devise  of  Land  may  be 
revoked  by  Implication  from  a 
total  Change  in  the  Situation  of 

the 
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•  the  Family,  as,  the  Devisor  bay- 
ing no  Children  at  the  Date  of 
the  Will,  by  bis  Marriage  and  the 
JUrth  of  an  Heir  $  upon  an  implied 
Condition,  that  the  Will  should 
not  operate  in  that  Event   P.  397 

5.  Construction  of  a  residuary  De- 
vise! as  including  under  the  gene- 
ral Words  "  Estate  and  Effects" 
a  Copyhold,  not  surrendered,  in 
Favor  of  a  younger  Son,  subject 
to  Debts,  the  Will  reciting  that  the 
eldest  Son  was  provided  for ;  and 
no  Freehold  Estate.  Pennington, 
▼.  Pennington.  406 

0.  Properly  nothing  is  the  personal 

/  Estate  of  a  Testator,  that  was  not 
/  so  at  bis  Death :  be  may  so  ex- 
press himself  as  to  shew  something 
else  intended  $  but  where  there  is 
nothing  but  a  Direction  to  sell 
Land  with  an  Application  of  the 
Money  to  a  particular  Purpose, 
there  is  no  Instance  of  holding  the 
Surplus,  after  that  Purpose  an- 
swered, to  form  Part  of  the  per- 
sonal Estate,  so  as  to  pass  by  the 
raMtavjtffiequest.  41(5 

7.  Unattested  Paper  clearly  referred 
to  in  r*i3evise  of  real  Estate  con- 


sidered Bq£  of  the  WiH,  if  made 
previously^  ttot  if  subsequent. 

PageAAS 

8.  Legacies  by  an  unattested  Paper 
included  under  a  Charge  of  Lega- 
cies on  a  real  Estate  by  a  Will 
duly  attested:  but  the  Produce  of 
the  Sale  of  a  real  Estate  cannot 

,  be  directly  disposed  of  by  an  un- 
attested Paper.  446 

9.  Marriage  alone  not  a  Revocation 
of  a  Will :  as  with  the  Birth  of  1 
Child  it  is.  465 

10.  Exception,  where  the  Will  pro- 
vides for  Children.  465 

11.  Under  the  Description  of  "  Chil- 
"dren"  in  a  Will  illegitimate 
Children,  existing  at  the  Date  of 
the  Will,  not  entitled,  unless 
proved  by  the  Will  itself  to  be  in- 
tended; and  Evidence  can  be  re- 
ceived only  for  the  Purpose  of  col- 
lecting who  had  acquired  the  Re- 
putation of  Children.  Swaint  v. 
Kenntrley.  469 

12.  An  only  legitimate  Son  there- 
fore held  entitled  as  Devisee. 
Swaine  v.  Kenntrley.  469 

Set  Devise  5,  6. 
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